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EDITORS PREFACE. 


IT might reasonably have been expected, that 
1 should offer some apology for laying the pre- 
sent work before the public, if my own judgment 
solely had been concerned in deciding upon its 
importance and vg.lue. But no excuse, I feel 
confident, will be thought necessary, when 1 
state it to have been in consequence of the great 
estimation in which it was held by'so competent 
a judge as Mr. Hargrave, that I have been 
induced to call it forth from the obscurity and 
lie ‘fleet, in which it has hitherto lain. The cir- 
oumstance of his having gone to the expence of 
causing a transcript of so large a manuscript to 
be made, the occasional references that are met 
with in his notes on Coke upon Littleton to the 
opinions of the Commentator, and, above all, the 
high terms in which he speaks of the work itself, 
seemejl to give the Commentary such a character 
as would fully justify its publication. 

As to the mode in which it is edited, a few 
words of explanation may be allowed me. My 
first- care was to obtain an accurate copy from 
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the Harleian Manuscript ; I then collated the re- 
ferences with the reports and other works .quoted, 
and supplied palpable omissions, where it was in 
my power to do so ; and lastly, I thought it ad- 
visable to compare the present Commentary with 
Lord Coke’s, and to point out those instances in 
which they differ or follow the same course. Such 
a task required rather industry and ‘diligence, than 
any great extent of legal acquirement. On those 
points, therefore, I trust it will be found that I 
have acquitted myself, as well as the many errors 
in the original manuscript would admit. 

It will be observed, that in the first few sheets, 
the names of the cases cited, have been added : 
but the reader must not conclude, from the dis- 
continuance of such addition,, that less care in 
verifying the references has been .used ; for, after 
a few sheets had been printed, it was found that 
the work would extend to a much greater bulk 
than had been originally computed; and it ap- 
peared *that the omission would be more than 
overbalanced by reducipg the size of the book. 

At the beginning of the copy made for Mr. Har- 
grave, which is also in the British Museum, the 
following remarks are in that gentleman’s hand- 
writing : 

“ This book was copied for me, from No. 1621 
of the Harleian Manuscript, at the British Mu- 
seum. In the catalogue of these manuscripts, it 
is thus described : 

‘ A book in fol. written by diverse hands where- 
in is contained a comment on the Tenures of 
Judge Littleton, by no means to be ascribed to 
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Sir Edward Coke, whose works are often therein 
cited. # The author lived in the time of King* 
James the First. At the beginning of the book 
is£he name of Arthur Kinjesby.’ 

“ The copy cost me a very considerable sum. 
But the copy is made in a very ill and obscure 
hand, and with gross inaccuracy in the spelling, 
particularly whtere the words are Latin. 

“ From the parts which I have occasionally 
read,J have reason to think, .that the Commentary 
is a very methodical and instructive work. It 
appears to have been written after the publica- 
tion of great part of such of Lord Coke’s Re- 
ports as were published by himself. But as I 
have not yet observed any instance of h reference 
to the Coke upon Littleton, I presume that this 
manuscript was prior to that publication. 

“ Fras. Hargrave, 

“ 31s# May, 1785.” 

“ Note, on examining my account book, I find 
that I paid in the whole ,£12. 10s. 4d. for* this 
copy. 

“ See Chapter of Parceners, at the beginning, 
where Doderidge ’s Chester is cited : as that book 
was first printed in 1630, it tends to prove this 
book written after the publication of the first 
edition of Coke upon Littleton, which was in 
1 629. But I observe that Doderidge is called Ser- 
jeant Doderidge, though he was a Judge several 
years before 1629; and perhaps the author of 
this Commentary might have seen a manuscript 
copy of Doderidge before its being printed. 

“ F. H.” 
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After a more minute examination of the work 
than Mr. Hargrave seems to have bestowed 

c 

upon it, bui*which the business of an Editor has 
necessarily imposed upon me, I am unable to give 
any more satisfactory account of the Author than 
he has done. Whether it is the production of 
one or more persons, I cannot take upon myself 
to decide. I am, hoWever, strongly of opinion, 
that only one person was concerned in it. Indeed, 
the sole ground for thinking ^otherwise is,, that 
on one occasion the Commentator subdivides the 
subject immediately before him, into different 
heads, and that towards the latter part of the 
work. Whole sections of Littleton are transcribed 
verbaftm, (Sometimes even without a word of com- 
ment — a practice which is not* used in the earlier 
parts of it. But both these variations might easily 
have .arisen from the writer having taken up the 
work at different periods, or even from mere inad- 
vertence, in the prosecution of an undertaking 
which must have employed a considerable time 
to accomplish. On^the other hand it is very pro- 
bable, that had another person taken up a half- 
finished performance, he would either have said 
something byway of introduction to his share of 
the work, or at least have referred to passages in 
former pages, as illustrating his own opinions. 

As to the time when this Commentary was 
written, whether prior or subsequent to the pub- 
lication of Coke upon Littleton, it is a matter 
beyond question, that it was prior to that period. 
Lord Coke’s Reports (at least the first eleven 
volumes) were published during the reign of 
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James the First ; the last was published from his 
manuscripts,' long after his death, and of course is 
nelker referred to here. With regard to Doderidge’s 
Far] of Chester, it is next to impossible that the 
reference should have been made to the work sub- 
sequently to its publication ; for in the first place 
the page is not referred to ; in the next, the work, 
when first published in 1630, was published as 
the work of “ Sir John Doderidge, late one of 
his Majesty’s Judges in the King’s Bench,” and 
therefore it would dot be quoted as the work of 
Serjeant Doderidge : and lastly, he had been too 
long a Judge to be mentioned as a Serjeant ; for 
he was raised to the Bench in 1013, and was even 
dead before his Treatise was printed. So thaaUon 
the whole, this reference would lead us to place 
the present Commentary several years before the 
death of James the Firstt 

On this point, however, the reader may learn 
more from the Commentators own Introduction, 
than from any arguments ab impossibili, and in- 
deed quite enough to set the question at resfr. In 
p. xiv, he refers to a work ol"T8Ling James’s, arid 
speaks of him as then living ; and what is equally 
important, in the same page he gives as his reason 
for undertaking the Commentary, the absence and 
want of a comment on the Tenures of Littleton. 
“ I have adventured,” says he, “ to add to this 
book of_Littleton certain observations, which by 
the Judges and other^ learned in our law, I find 
in our books touching these cases of his, for ex- 
planation of them, which, though it be imper- 

b 
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fectly done by me, yet peradventure it may be oc- 
casion to excite and stir up some ' other, quern 
Muses comitantur et artes, to undertake this task, 
and far more fully and judiciously to accomplish 
this business.” It may be worth while, for the 
sake of proving that this has been the work of 
no tyro, to draw the reader’s notice to another 
passage in the same, page, which shews that the 
Commentator, when he began his task, was above 
the age of fifty, and notwithstanding the diffi- 
dence with which he undertook it, was compe- 
tent from experience to do his Author justice. 

I have been unable to trace him, so as to ascer- 
tain his name, from any reference to arguments 
of, his own, which might have led to his discovery, 
in reports of law arguments of the time, now 
extant. On one occasion he refers in a singular 
manner to Lambert’s Perambulation of Kent, a 
work of which, indeed, his frequent references to 
it prove him to have .been completely master. The 
passage to which I advert is as follows at p. 257 : 
“ Lambert’s Perambulation, Hailing, fo. 318 in 
my book, in otheTsf fo. 405.” Froim this I was 
strongly led to suspect that the Editor of that 
edition of Lambert was the Commentator him- 
self ; and what is remarkable enough, found, on 
further research, that an edition of Lambert was 
published about the time when the Commentator 
must have lived, without date or Editor’s name, 
the paging of which coincides with the former 
of these two references : but, unfortunately, our 
bibliographers have been unable to ascertain by 
whom it was edited. 
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Having therefore not discovered any clue which 
may lead us io the name of the Author, we must 
trust to the intrinsic merit of the Commentary 
itself, supported by no less a recommendation 
than that of Mr. Hargrave, to establish it as a 
standard work on the law of real property. 

HENRY CARY. 


Nov. 1820 . 

5 , Hare Court, Temple. 




LITTLETON (i) 


W E may truly say,‘ for the hortor of our law, notwith- 
standing the vulgar imputation of uncertainty, that the 
judgment and reason of it is more certain than of any 
other human law in the world, as well because the grounds 
of our common law have from the beginning been laid 
with such wisdom, policy, and providence,* as -Shat they 
do provide for, and meet with, almost all cases that can 
possibly fall out in our commonwealth, as also because 
those grounds are so plain and clear, as that the professors 
of our law have not thought it needful to make so many 
glosses and interpretations, which glosses, as one doth well 
observe, do increase doubt and ignorance in all sjrts and 
sciences. And therefore the Civilians themselves confess 
that their law i» a sea full of •woves, the text thereof 
being digested into so many volumes, and so many doctors 
interpreting the tort, and twice as many more commenting 
upon their interpretations, and so gloss upon gloss, and 
book upon book, and only doctor’s opinion being a good 
authority, fit to be cited and vouched among them, must 
needs breed distraction of opinion and uncertainty in that 
law: the like may be said of the canon law, albeit the text 
thereof - be scarce 400 years old. But of the professors 
of our law, whoever yet hath made any gloss or inter- 


(1) The following remarks on Littleton are thus headed in the original 
M anuscript.— Ed. 
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pretation of our Mr. Littleton, though into that little book 
of his he hath reduced the principal grounds of the com- 
mon law, with exceeding great judgment and authority, 
and with singular method and order ; yet if he had been 
an author in the civil or canon law, I dare say there had 
been by this time so many comments and glosses made 
upon him, as the books written upon [that](l) book only 
would have been more in .number titan all our volumes of 
the law at this day. But the learned men in our law have 
ever thought that Littleton, being a learned and reverend 
Judge, wrote with a purpose to be understood, and that 
therefore another man, especially if he were of less learn- 
ing than he, could hardly express him better than he hath 
expressed himself, and therefore hath ever been read of 
our youngest students without any commentary or interpre- 
tation afTtil (2). Sir John Davies, his preface dedicatory, 
fo. 4 h. And the King (3), in his preface to his medita- 
tion upon the Lord’s Prayer ( 4 ), doth remember that the 
Author of that book, titled *“ The Trial,” wisheth every 
man to abstain from writing any book as, soon as he is 
past fifty, which is a good caveat for myself. Nevertheless 
for my ewn private, I have adventured to add to this book 
of Littleton certain observations which, by the Judges and 
other learned in our llfw, I find in ouf books touching 
these cases of his, for explanation of them, which, though 
it be imperfectly and insufficiently done by me, yet perad- 
venture it may be occasion “ to excite and stir up some 
other, quern Musa; comitantur et artes, to undertake this 


(1) In MS. the.— Ed. 

(2) The whole of these pages 
from the beginning is taken verba- 
tim from the Preface to Sir John 
Davies’ Reports : the reference to 
these Reports is evidently mis- 
placed in the MS., being put after 


the next paragraph ^-1 have given 
it its, proper place. — Ed. 

(3) Jac. 1. 

(4) Auctor libri cui titulus eat, 
I.xamen ingeniorum, M jubet post 

quinquogesiinnin aetatis annum k 
seriplione librorum abstinere Ed. 
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task, and far more fully [and ] judiciously to accomplish 
this business* for I remember the saying of Dr. Bartolus, 
(a principal author of the Civil Laws,) that those things 
which are not very well invented, yet may be profitable 
in this respect, because they may perhaps provoke others 
to the investigation of the truth Fulbeck's Parallel , 
to the reader, 16, [p. 2.] for it was affirmed by Coke, 
Chief Justice in the Common Pleas, in his epistle to the 
reader, before his 8th book, Jo. 5 a, that our books and 
records yet extant for above 400 years, are but comments 
and expositions of ouP common law and acts of parlia- 
ment. 
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CAMDEN, /o. 574, saith, Littleton’s name was John Lit- 
tleton, alsoWescot, ■anti that he»was one of the Justices 
of the King’s Bench in the time of King Edward the 
Fourth, to whose Treatise of Tenures the students of our 
Common Law are not less beholden than the Civilians to 
Justinian’s Institutes. But thus writeth Justice Rastall, to 
the reader, before his Book of Entries , in the .beginning, ‘ 
that his name was Thomas, and that he was a Justice in 
the Common Pleas in the reign of Edward the Fourth : 
and Coke, Chief Justice, agreeth, in his Preface to his 
\Oth book , fo. 9, “ Littleton’s Tenures is a book 'of sound 
and requisite leaning, comprehending much of the marrow 
of the Common Law, written and published by .Thomas 
Littleton, a grand and learned Judge of the Court of Com- 
mon Pleas, sometimes of the Ittaer Temple, wheyein he 
had great furtherance by Sir John Prisot, Lord Chief Jus- 
tice of the Common Pleas, a famous and expert lawyer, 
and other the sages of the law who flourished in those 
days and he affirmeth and offereth to maintain against 
all opposites whatsoever, that it is a work of as absolute 
perfection in* its kind, and as free from error as any book 
that he hath' known to be written of any human learning ; 
and in his Preface to his 10 th book, fo. 8 b, he saith, that 
Justinian’s Institutes was compiled by others, though Jus- 
tinian, the Emperor, did assume it to himself, as Britton, 
pur Justinian, composed a learned book concerning the 
Common Law of England, and published the same in the 
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AftbfBehr. 1. as appeareth in 35 H. 6. fo. 4, by the com- 
mmdment of King Edward 1. the tenor whpreof runneth 
ini the king’s name, as it had been written by him : but in 
what king’s reign Littleton’s book was first published is 
not expressly mentioned; but by probable conjecture it 
seemeth to me, that it was not published till after the 
11th year of King Henry 8, as may appear afterwards, 
sect. 514, for in them the abridgment of Fitz. [Fitzherbert] 
is vouched, which book was not published the 10th year 
of H. 8, as appeareth in Coke’s Preface to his 1 0 th part, 
fo. 10 a. for there, fo. 9 a, he useth ’the like 'arguments 
when old Natara Brevium was made, and in fo. 10 a, of 
another book, and ibid. fo. 10 b, of the book called The 
Diversity of Courts. And moreover, in consideration of 
Littleton’s Book, thus writeth Coke also, in his 2d part, 
fo. 67 a, 'Cooker's case ; it is “ the ornament of the Common 
Law, the most perfect and absolute work that ever was 
written in any human science.” And Mountayne, also 
Chief Justice, saith, that thitf book made by Littleton in 
this first impression, in which the new. additions are 
omitted, is the very true register of the foundations and 
principles of the law. Ploivd. 58, in Wimbish and Tail- 
bois‘ case. *And another writeth, that “ Littleton hath laid 
a sure foundation of the T£ws, and by his ’own book hath 
deserved more praise than many writers of note and name 
by their ample volumes. And his book is of such singu- 
larity, that Littleton is not now the name of a lawyer only, 
but of the law itself.” Fulbeck's Direction, 27. And in 
our Chronicles it appeareth, that this Littleton was dubbed 
knight in the 15th year of the reign of King Edward the 
Fourth. Stowe, 705 ( 1 ) : and agreeable to this is Rastall, 
to the reader, before the Great Book of Entries , thus ; the 


(1) Littleton was knighted the 18th of April, 1475, as appears from 
Stowo’s Chronicle, p. 429, edit. 1614. — Ed, 
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right worshipfUl. and great learned man, Sir ThomaSLitr 
tleton, Knight, sometimes one of the Justices of the Com* 
mon Place, in his Book of Tenures, &c. 

But some of another profession have written in depra* 
vation of Littleton and of his boftk, namely, Hottoman, a 
Civilian and Canonist, in his Commentary, De verbis feu- 
dalibus verbo feudum , giveth his censure, with what charity 
or discretion judge learned reader. Stephanus Pasaverinus 
excellent! vir ingenio, inter Parisienses causidicus dicendi 
facilitate prcestans , Ubellum mild Anglicanum JLittle- 
tonum dedit quo fendtDrum Anglicahorum jura exponun- 
tur, ita inconditb, absurde, et inconcinne scriptum ut facile 
apparet verum esse quod Polidorus Virgilius in Anglicana 
historia scripsit, stultitiam in eo libro cum malicid et can 
lumnandi studio certare. Vide Coke, 10th pari, inhis 
Preface, fo. 9 b. 

But it is not material what they say that are ignorant, 
sci'entia non Imbet injuriam nisi ignorantem. And I may 
say with my old school-ma'ster, Cato Nostri non est quid 
quisque loquat&r. And happy were arts, if their professors 
would contend, and have a conscience to’be in them, sed 
sunt quidarn fastidiosi qui, nescio quo [ maloj ajfectu, 
oderunt artes antequam pernoverunt. Coke, to Ids reader, 
before his 'id bdok. Omnia, quie nescit, dicit spernenda 
colonus. Fortescue de Laud, legum Anglice, ca. 5. 

This book he hath collected out of the great volumes of 
the law, as an abridgment, and directed it to his son for 
his instruction, for the reporting of particular cases, or 
examples, is the most perspicuous course of teaching the 
right rule and reason of the law ; so did Almighty God 
himself, when he delivered by Moses his judicial laws, 
[exemplis docuit pro legibus, as it appeareth in Exodus, 
Leviticus, Numbers,] and Deuteronomy. And the glosso- 
graphers, to illustrate the rule of the Civil Law, do often 
reduce the rule into a case for the more lively expressing 
and true application of the same. Vide Coke Preface to 
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his Qth book, fo. 4 ; for “ a substantial and compendious 
report of a case rightly adjudged, doth produce three 
notable effects. 1. It openeth the understanding of the 
reader and hearer; 2. It breaketh through difficulties; 
3. It bringeth home to the [hand of the] studious, variety 
of pleasure and profit. I say it doth set open the window 
of the laws to let in that gladsome light whereby the right 
reason of the rule, the beauty of the • law, may be clearly 
discerned. It breaketh the thick and hard shell whereby 
with pleasure and ease the sweetness of the kernel may 
be sensibly tasted, and adorned with variety of fruits, both 
pleasant and profitable, the storehouses of those by whom 
they were never planted nor watered.” Coke, Preface to 
his Qth part, fo. 8. 

“ If the language or stile do not please thee, let the 
excellency and* the importance of the matter delight and 
satisfy thee, thereby thou shalt wholly addict thyself to the 
admirable sweatness of knowledge and understanding.. In 
lectione non verba, [scd Veritas'] est amanda, seepe autem 
reperitur simplicity veredica, et falsitas cgmposita, quce 
hotninenusuis erroribus allitit, et per linguae ornamentum 
laqueos dulces aspergit ; et doctrina in multis est, quibns 
deest oratio. Certainly the fair outsides of enamelled 
words and sentences do sometimes so bedazzle the eye of 
the reader’s understanding with [their] glittering shew, as 
they cause him not to see or not to pierce into the inside 
of the matter ; and he that busily hunteth after affected 
words, and followeth the strong scent of great swelling 
phrases, is many times (in winding of them in, to shew a 
little Verbal pride ) at a dead los& of the matter itself, and 
so projicit ampullas et sesquipedalia verba ; to speak effec- 
tually, plainly, and shortly,, it becometh the gravity of this 
profession ; est ipsorum legislatorum tanquam viva vox, 
rebus et non verbis legem imponimus, and of these things 
this little taste shall suffice.” Coke, to his reader, before 
his %d book, in fine. Coke, Wth part, 101 b. 
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Page 8, yne 13, for C( lessor,” read “ lessee** 

412 5, 10, for M Wesim. 2.” read “ Westm. 1.” 

350,* *15, for “ distribueretur” read u diduceretvr /* 

455, 1, for “ 14,” read “ 24.” 

542, 14, from the bottom, for “ avoidable ,” read u available 

612, 7, after the words " in the right of /iir u?t/e,” add, “ and 

Jake back an estate in fee to him and his wife” 



Lib. I. Cap. I . — FEE SIMPLE. 


Sect. I: 

Tenant in fee simple is he which hath lands or tenements to hold 
to him and his heirs for ever. And it is called in Latin feodum 
simplex, for feodum is the same that inheritance is, and simplex is 
as much as to say, lawful or pure. And so feodum simplex signifies 
a lawful or pure inheritance. For if man would purchase lands 
or tenements in fee simple, it belioveth him to have these words in 
his purchase, To have and to hold to him and to his heirs : for these 
words (his heirs) make the estate of inheritance. For if a man 
purchase lands by these words, To have and to hold to* him for ever : 
or by these words, To have and to hold to him afid his" assigns for 
ever: in these two cases he hath but an estate for term of life, for 
that there lack these words (his heirs), which words only make an 
estate of inheritance in all feoffihents and grants. 


The Author, as you see, beginneth this Chapter with a de- 
finition or description what fee simple is, which though it do not 
consist of the proprium genus, an$i proper difference, without 
adding any thing efte according to the rules of logic, yet it is suffi- 
cient if it doth express the nature of the thing : ut brevem et 
circum scriptam quantlam [juris] sententiam, quam juris-consulti, re - 
gulam, dialectici thesin, seu positionem, medici aphorismum nominant . 
France's Lawyer's Logic, lib . 1. c. 17. fol. 61 b . — Vide Fulbeck's 
Directions, fo . 24. And though notion or etymology is the inter- 
pretation of words, and words are notes of things, and commonly 
of all words, either derivative, or compound, you may yield some 
reason fetched from the first argument, if the notation be well 
made, and therefore it is called originatio, quod originem verborum 
explicat , et etimologia, id est , verc-loquium , yet they are not always 
necessary in our law, nor of force and power to svray the law, or to 
bind the judges to build their judgment upon ; for scej)e-numero 
ubi verborum proprietas attenditur, setisus veritatis amittiiur , as 
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in 7 Co. 27 b ( 1 ) ; and Egcrton, Chancellor, settetli it down 
iSkl ittore certain rule, in vocibus videndum> non tarn a quo quam 
ad quid sumantur (2), and words should be taken sensu currente 9 
for use and custom is the best exposition both of laws and words, 
quern penes arbitrium est jus el norma loquendi; see examples 
hereof, 4 Co.2a,(3) for the word “junctura;” etibid . 14 a, (4) 
for the word “sedition;” and in 5 Co. 67, (5) for the word “ pa- 
rochianus ” 

It is in this place to be observed, that the author of this book, did 
write in the French tongue, as many of our books of law have been, 
which were made since the Norman Conquest. For it is usual for 
Conquerors to prefer their own language before the national. And 
immediately after the coming bf the Conqueror, the Saxon language 
began to decline, for it is plain that the Normans at their very first 
entry, laboured by all means to supplant the English, and to plant 
their own language amongst us ; and for that purpose both ordered 
that the laws should be ministered in the national language ; as also 
their accounts of their revenues and all manner of pastimes, were 
used in the French tongue, as he that will peruse the laws of the 
Conqueror, and consider the terms of hawking, hunting, tennis, 
dice-play, and other disports, shall easily perceive. They rejected 
also the Saxons characters, and all that their wonted manner of 
writing, as'writeth Irtgulphus, the Abbot of Croyland (which came 
over with them); and as a man may yet see in thje*book of Domes- 
day itself, which notwithstanding that it was written a few years 
after the ‘arrival of the Conqueror, yet being penned by the Nor- 
mans, it retaineth very few letters of the Saxon alphabet . — Lambard 
Peramb . jof Kent , 263. Vidf Fortescue de Laud , cap. 48, and the 
Pref ded. to Sir J. Davies R. 3 a . So the policy of the Kings of 
England hath been ever since the conquest of the kingdom of Wales, 

( for Wales was a kingdom, 7 Co. 42, [Calvins case ;] and obtained 
by Edward 1, by conquest, as is to be seen in Selden Tit . of Honor , 
178, and in [Drayton's] Poliolbion , 149, and Davies R. 49,) by all 
means to suppress and put in oblivion the Welsh language, and when 
by experience it was found that nevertheless the Welshmen did use 
their native tongue, at the last it was provided by parliament, that 
all courts of justice among them, wherein their goods, lands, and 


(1) Calvin's case, p. 54. (3) Vernon’s case. 

(*) Judgment in the case of the Post- (4) Actions for slander, 
nati, p, (52. (5) Jeffrey’s case. 
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lives were to be judged, should be holden in the English tongue 
only, as also the administration of divine service and the celebration 
of the sacramepts/ which is the only food of our souls. — 27 II. 8. 
cap. 26. And so all pleadings in law cases were used in the French 
tongue till by the statute made 36 Edw. 3. cap. 15, it was altered to 
the course now used, the words of which statute are, all pleas in 
whatsoever court shall be pleaded, shewed, and defended, answered, 
debated, and adjudged in English, and inrolled in Latin ( 1 ). Nota, 
10 Co. 132 b, et sequent (2). And one other cause that our law 
books were written in French was, because King Edward 3, did first 
appoint that certain chosen men should be reporters of law. — Plowd. 
Pref. and Co. Pref. to part 3. 1. — Fulbec/cs Direction , 3. And the 
world doth know what 'riglift and title he had to the kingdom of 
France, and that he had divers territories and provinces thereof in 
possession, and therefore all men endeavoured the renewing ( 3 ) of 
the French language; and it was not thought fit nor convenient to 
publish either those, or any of the statutes enacted in those days, 
in the vulgar tongue, least the unlearned by bare ^reading without 
the right understanding, might seek out errors, and trusting to their 
own conceit, might endamage themselves and sometimes fall into 
destruction. — Co. to the Reader , in his 3d book , fo. idt. and vide 
Poulton , in the latter end of his Preface ( 4 ). 

It is also observable that Littleton in the very beginning of his 
book and in many other places, dotty use some Latin, whereby we 
may understand, that our students of the common law must not be 
ignorant of the Roman tongue, though exquisite knowledge therein 
is not requisite in a common lawyer, for it is sufficient* if he know 
so much, and in subh a manner, as the common sort of meti which 
are conversant in the reading of Latin books. — FulbecFs Direction , 
cap. 3. 23. % 

All judicial records are entered and inrolled in the Latin tongue, 
as appeareth by the act of parliament 36 Edw. 3. cap. 15, before 


(1) Hargrave in his MS. has altered the 
original text, and quoted the words of the 
statute, u all pleas which be to be plead- 
ed in any of his courts of Ins justices, or 
fh his other places, or before any of his 
other ministers, or in the courts and 
places of any other lords within the 
realm, shall be pleaded, shewed, and de- 
fended, answered, debated, and adjudged 


in the English tongue, and that they be 
entered and inrolled in Latin/' — Ed. 

<2) James Osborn's case.— Ed. 

(3) Hargrave has put learning for rs- 
rtewing , which is probably the better 
reading. — Ed. 

(4) To his edition of the statutes is 
meant. — Hargrave’s MS. note. 
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mentioned, which as unto this point is declarative of the ancient 
law. Of ancient time, and before the conquest,* original writs, and 
all the processes, and the proceedings upon thenf were in Latin, and 
infinite records before thpt time yet exftint, be entered in Latin.— 
Co. Pref 1 to part 3. 7 a. and 10 Co. 132 b ( 1 ). # The works of Glan- 
vfle, Bracton* and Fleta, Nova? Directiones, and the Book of En- 
tries, and divers of our statute laws, are set forth in the Latin 
tongue. 

Now is to be known the signification of thii word fee or feodum , 
for the finding whereof we are ’referred to a book of the civil law, 
called Summa Rosella in the title of feodum . — Paragr . 1. — Doct . § 
Stud , cap* 45. 145 a. Others say that the word itself is a bar- 
barous word. For feodum I am somewhat confident that its root is 
in fidcs, howsoever by different writing thence varied, and from it, 
other words fetid which was anciently fead , but yet had its original, 
as Isodore saith, from the word fcedus , being a good Latin word, 
and so it is to be interpreted icmquam fcedum , that is, a thing co- 
' tenanted hetwep n two. Others deduce it from the word jides 9 as it 
were in Latin fideum , and by a more pleasant pronunciation feudum 9 
whereupon such as are feudatories to others, are called in Latin 
fideles, — Ridley Civ . Eccl. Law , 62, et seq. — France’s Lawyer’s 

Logic , 54 b ; and to this purpose* is Selden in his Titles of Honor , 
part 2. 302. 

The words of Littleton nex£ following are, feodum est idem quod 
hareditas , but read in Selden Tit . of Honor , 294, Antiquissimo tem- 
pore sic erat in dorninorum potestate connexum ut quando v client 9 pos- 
sent auferrc rem in feodum a sg datam , postea vero eo ventum est utper 
annum tantum firmitatem haberent ; deinde statutum est ut usque ad 
vitam fidelis produceretur ; sed cum hoc jure successionis ad Jilios 
non pertineret , sic j)rogressum est ut ad fitios deveniret : and so 
the book called the Lawyer’s Logic , 54 6, that this interpretation 
of the word feodum doth not so betoken in any language. 

Et sic feodum simplex idem est quod hmreditas legitima 3 vel 
hcereditas [jpura]. But note, no man holdeth land simply free in 
England, but he or she that holdeth of the crown of England, all 
others hold their land in fee, that is upon faith or trust and some 
service to another lord of a manor as his superior, till it come to the 
prince and him that holdeth the crown. — France 9 s Lawyers Logic , 
54 b. 


(1) James Osborn’s case.— Ed, 
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And see Sect. 731, by the order of the common law, every estate 
of lands or tenements which any man or woman had which might 
descend to the heir, was f&k simple without condition, or upon cer- 
tain conditions in fact or in law. And in other books we are taught 
that estate in fee simple is either an estate of inheritance absolute 
and indeterminable, as where lands be given to one and to his heirs, 
he hath such a pure and absolute estate which may not determine, 
or fee simple determinable ( 1 ), and that in two manners (scilicet), 
either expressly derived * out of an absolute and pure estate in fee 
simple, or implicit, and derived out of an estate tail : out of an ab- 
solute estate in fee also in two manners; 1. By condition, as upon a 
mortgage, and this is dallei fee simple conditional. 2. By limita- 
tion, as if A. do enfeoff B. in the manor of D. to have and to hold 
to him and his heirs so long as C. hath heirs of his body, and this 
is called fee simple limited and qualified, and in both these cases is 
the estate in the land in the feoffee, and therefore # upon none of 
them a remainder or reversion may be expectant: implicit- and de-. 
rived out of an estate tail, when tenant in tail dotli^bargain and sell 
his land by deed indented and inrolled to W. and his heirs : and « 
after doth levy a fine to him and his heirs with proclamations, he 
hath an estate in fee simple, so long as the tenant in tail hath heirs 
of his body, derived out of the estate in tatf, and this is a more 
inferior and subordinate estate in fee simple than the other two 
aforesaid, for upon this a remainder or reversion may be expectant, 
and yet in all these cases, he that hath ajiy such estate of inherit- 
ance may plead that he is 6eised of the land in his demesne as of 
fee, without shewirfg the commencement of his estate, as well when 
he has fee simple derived out of an estate tail, as fee simple con- 
ditional or limited. — 10 Co. 97 b. et seq* Seymour's case . 

The example upon what things this estate of inheritance may 
consist are lands and tenements ; and by the last words in this sec- 
tion, namely, “ feoffments and grants,” it appeareth that a fee 
simple may be of -any thing whatsoever, corporate or incorporate (2). 

(1) Lord Coke notices this threefold (2) So Lord Coke on these words 
division of fees simple, but observes, feoffments and grants , says, (i here is im- 
that “ the more genuine and apt division plied a division of fee, or inheritance, 
were to divide fee, that is, inheritance, viz. into corporeal, as lands aud tene- 
iuto three parts, viz. simple or absolute, jnents which lie in livery, comprehended 
conditional, and qualified or base ; for in this word feoffment , and may pass by 
this word ( simple ) properly oxdiideth livery by deed, or without deed, which 
both conditions and limitations, that de- of some is called ha 1 reditas corporate, and 
f*;«u or abridge the fee. ’ Co. Lit. l b.—Ed* iucerporcal ( which lie in grant, and can- 
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Corporate things are messuages, lands, meadows, pastures, rents, 
&c. which have substance in themselves and may continue for ever; 
incorporate things are advowsons, villainies, waifs, commons, courts, 
fishings, warrens, signories, and such like things as may pass by 
grant, and which be, or may be, appendant or Appurtenant unto in- 
heritance corporate. Plowd. 170, [Hill v. Grange.] — Terms of Law , 
v. Inheritance. And it is not impertinent to declare how many sorts 
of land may be demanded by law ; of which the law hath a several 
contemplation: land therefore, as it is subject to* the consideration 
of the law, is sixfold, arva, jlorida, consita , compascua, mineralis, in - 
frugifera ; area , is the arable ground which is tilled with the plough; 
Jlorida , the garden ground which procreate th flowers, herbs, and all 
such things as the bee doth feed upon ; consita , is the woody 
ground which is thoroughly replenished with trees, plants, shrubs, 
and such like ; compascua , is that which bringeth forth grass and 
fodder; mineretlis , is that wherein mines are contained, whether 
they be royal mines, as mines of gold and silver, or baser mines, of 
brass, lead, copper, tin, coals, or the like ; inf rug f era , , is that 
which is barren, and cannot be helped by manurance, as the soil 
where rushes, weeds, fern, and such things do grow ( 1 ). And it 
is good to know the diversity of these several sorts of ground, that 
when such things aVe to be demanded by writ, they may be de- 
manded by their proper names and kinds &c. — Fp&becJts Direction , 
cap. 8. 68. — Vide Theloal. 8. cap. 1. 

The L&tin word terra ( 2 ), diciiur a terendo, quia vomere teritur , 
yet terra doth include all. — 4 Co. 37 b, [ Tyrringharns case ;] for land 
is not that only which is fixed and firm earth, bat also which is im- 
mediately annexed and coherent to the earth ( 3 ), as houses, mills, 
&c. for the most perdurable part hereof is the land, in which the 
foundation is, and upon which all the fabric of them doth consist. 
And in respect hereof, by the grant of all my lands, all my houses, 
mills, and woods, do pass; for in a prmcipe> where a house, mill, or 


not pass by livery but by deed, as ad- 
vowsons, commons Sec. and of some is 
called lurreditas incorporate and by the 
delivery of the deed, the freehold^ and 
inheritance of such inheritance, as doth 
lie in grant, doth pass) comprehended in 
this word grant.” Co. Lit. 9 a.— Ed. 

(1) Our commentator, it will be ob- 
served, notices only the different general 
species of land ; whereas Lord Coke, 4 «, 


gives us a minute list of words by which 
lands of different kinds will pass. It 
may be observed, that this sixfold division 
of land is taken verbatim from Fu l beck’s 
Direction, cap. 8. 6B.-~Ed, 

(2) Terra est nomen generalissimum , et 
comprehendit omnes species terra: ; but pro- 
perly, terra diciiur a terendo , quia vomsre 
teritur , Co. Lit. 4 a. 

(S) See Co. Lit. 4 a . — Ed, 
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wood is demanded, the warrant of attorney est in placito terra, and 
in case of voucher, the judgment is quod habeat de terris, of the 
vouchee ad valentiam. And therefore by this he shall have houses, 
mills, woods, &c. and this doth agree with {he civil law, appellatione 
fundi otnne edificium, etomnisager continetur. — 4 Co. 87, [Luttrel's 
case,] — Bracton, lib. 2. fo. 10. — Finch, \lib. 2. b. 4.] 31 b. — Vide 
Bracton , lib. 2. fol. 10 a. — Quicquid plantatur, seriiur, vel in- 
adificatur omne solo cedit, radices si tamen egit. 

But after a house is . once built upon land, then in a pracipe it 
hath lost its first name of land, and must be demanded by the name 
of messuage, yea, though the house be afterwards utterly ruinated 
and decayed, it must be demanded by the name of a toft, which is 
a name more high than lands, and more base than a messuage, and 
it shall bear that name for the dignity which once it had. — 21 E. 4. 
52 b. pi. 15.— Plowd. 170 a, [Hill v. Grange .] 

All mines under the earth are parcel of the frank-tenement, and 
do pass by the grant and name of lands, whether they be, covert or 
apert, and a fee simple thereof may be transferred* either as in- 
cluded in the general name, or particularly by the name of mines, 
except such mines as contain in them gold or silver, for those be to 
thtf king by prerogative, in who^e lands soever they be found, and 
may not be transferred from the king by general words in his letters 
patent, but ny special words the king may grant them. — Plowd. 336, 
[Case of Mines."] * 

But if a man make a lease for years or for life by the name of his 
lands in Dale, within which is a mine, if it be close, it passeth not 
by the word “ lands,” for if he dig and open the mine, it ,is waste ; 
otherwise it is if the mine were open at the time of the lease made. 
5 Co. 12, [Saunders's case.] 

Trees also, which grow upon the face of the earth, do pass in- 
cluded as parcel of the freehold, and so long as the inheritance of 
the land and of the trees are in one person, the trees are parcel of 
the inheritance, and that is one reason which the common lawyers 
allege, wherefore tithes were not payable for great trees, even be- 
fore the statute of 45 Edw. 3, of Silva Caidua. — Plowd. 470, [ Soly 
v. Molins, ] Read also the Civilian’s opinion concerning this statute, 
Ridley, 186. [c. 4. s. 2.] — Cosin' s Apology. — Vide Richard Liford's 
case, 1 1 Co. 46, ct seq. 

A lease is made of land excepting the woods, the soil itself is 
excepted, whereupon the trees do grow. — 5 Co. 11, [Iocs case,] 
and 14//. 8. 1. 
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[,(1) Home face lease per term (Fans, d'un manor reservant 

boys et subbois, et fuit move, ou per tiel reservation le soil et terre * 
ou le hois cresca, soit reservS, et semble a Shelley nemy • Mes il voile 
agreer que si home gratmt amoy son bois , et fait livery, le soil, ou 
le bois cresca passa.] — 28 H. 8. 19. pi. 110, 111. Dyer.—Et vide 
6 E+6. 79 a. pi. 48. Dyer . 

A man doth make a lease for years of a manor except the trees, 
the trees do remain parcel of the manor, and by a demise of the 
manor they pass, because the .frank tenement d|$b remain entire, 
and the lessor doth remain tenant to every praecipe, and needeth no 
forprise.— -Vide Plowd. 140(2). Otherwise it is of a lease for life 
with such exception. — Vide ibid . 

,, Lessor for life, or for years, or tenant by courtesy, or in dower, 
have a special interest in the timber trees growing upon the lands, 
for if exception be not made of them, the lessee may crop them 
and have the acorns, and other mast, growing upon them, and the 
nests of heroiis, shovelers, or hawks breeding in them, and shadow 
for his cattle (3 f ; but if the lessee, or any other, doth sever them 
from the land, the property and interest of them is thereby deter- 
mined, and. the lessor shall have them, because they were parcel of 
his freehold. But the lessor or qpy other may not in such case 
enter and fell trees to the prejudice of the particular interest of the 
lessee. If I let lands for life, and aftefr give ^ the •trees, and after 
the lessee for life dieth, in tills fcase the donee cannot take them as 
it is holden, per curiam, 21 II. G. 46 b. because at the time of the 
gift die lessee for life had the property in them, as annexed to the 
land.; — 4 Co. 63, \Ilerlakendeiis caseJ] • 

Tenant for* life, the remainder for life, the first tenant for life is 
dispunishable! for waste during the life of thq, tenant in remainder 
for life, but if the first tenant in that case do fell trees during the 
life Si him in remainder, the property of the trees doth remain unto 
him in [the remainder in] fee, or in reversion. — 5 Co. 76 b % Paget's 
case. 

And in 4 Co. 63 (4), this diversity is taken. If I enfeoff you of 
my lands, except the trees, to have and to hold to you and your 

* 

(l) This passage is so illegible in the (3) If the lord grant the trees, it is 
Harlgian, and so unintelligible in the good after the determination of the first 
Hargrave* manuscript, that I have ven- estate, because of the general property 
tured to give the case in the words of the continuing in him, but it is void to take 
reporter. — Ed. presently: so is R. Liford’s case, 1 1 Co. 

(4) The case referred to seems to be 50. — Note in. MS. 

Fuhnersten t*. Steward, Plowd. 102.— Ed. (4) Herlakcnden’s case. 
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heirs, now the trees in property ate divided from the lands, and I 
have them but # as H chattel, though intact? they remain annexed 
to the land, for if one fell them down, and carry them away, it is 
no felony, as in case they had not been excepted. And therefore 
in this case, if I grant the trees to you, they are remitted as well in 
property, as in facto , and your heirs shall have them, and not Jfeur 
executor, because you had absolute ownership in' both. .But if a 
lease be made for years except the trees, and the lessor after selleth 
those trees to thslfessee, • now he hath not only an ownership in them 
both, and by consequence th^y are not re-united to the land in pro- 
perty, but the lessee hath one estate in the land, and another de- 
rived estate interest in the trees ; and* therefore if after the lessee 
do assign all or part of his lease, yet the woods remain to him, 
and so though the lease in the land do expire or determine. 

A man may have a pracipe, quod reddat unam acram [terra 
aqud ] coopertam; or a pr recipe quod reddat generally unam acram 
terra , 11//. 7. A>a. Assise did lie at the common law of. an office. 
ut de libero tenemento . — 8 Co. 47, [Earl of RutlanctscaseJ] 

The words of the statute [de] prerogativd regis 9 cap. I, are, . 
dominus rex habebit custodiam omnium terrarum eorurh qui de ipso 
tenent in capite : although this statute speaketh but of lands, yet 
services are to be taken by the equity qf the same, as if is proved 
by the words di&n\ clausit extremum 9 which saith, quantum terra 
tenet de nobis , aut de aliis tarn [in] dominico quam in servicio ; so 
that if one hold of the king’s tenant by certain services, *the king 
shall have the services in ward, for they be in the nature and place 
of the land that isdiolden, and so shall it be supposed; and there- 
fore when the king hath those services in ward, and the tenant, that 
holdeth by those sendees, dieth, his heir within age, if the said 
services be knight’s service, the king shall have ward by reason of 
the wardship. — Stamf Prerog. cap. 1.7 b. 

The words of the statute Westm.2. cap. 1 , are de tenementis qua 
multotiens dantur sub conditioner vis. cum aliquis terram suam dot 
alicui viro, by these words “ tenements ( 1 ) or lands,” the office of 
steward, receiver, or bailiff of a manor may be intailed, because those 
offices [are] exerciseable within lands; ManxeVs case 9 [Plowd.^fo. 3, 
and hereof, note at large in 7 Co. 123, in N evil's case , where ateo 
it is adjudged that a title of honor or dignity, as to be a duke; earl, 
or baron, may be intailed within this statute. — VidePoulton } f6.itX$a • 


(1) See Co. Lit. 20«.— Ed. 
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and uses are taken to be within the equity of this statute, though 
they are neither lands or tenements.— Manxel’s case, [Plowd.]fo, 3. 
Corbet's case, 1 Co. 86 a.— 19 H. 8. 13. > m 

. But if the custom be, that the wife shall have for her dower the 
moiety of the lands and tenements holden in socage, which her 
husband had within a certain precinct, if the husband have a baili- 
wick &c. or a fair in fee during the coverture, within the same pre- 
cinct, the wife shall not have dower of the moiety thereof, because 
those things are not lands or tenements &c. and ^ custom shall be 
taken strictly. But if the husband had the bailiwick, or the fair, 
as appendant to a manor within the same precinct, of which manor 
the husband was seised in fee*during tl\e coverture, and that holden 
in socage ; in this case, if the wife be endowed of the moiety of the 
manor by custom aforesaid, then she shall have the moiety of the 
profits of the bailiwick &c. or of the fair &c. as appendant to the 
moiety of the manor &c. — Perkins, 435, 6. Tenants by elegit or 
statute merchant, &c. who have only a term or chattel, shall have 
an assize, if ffoSy be evicted (by the statute in that case provided) 
mid the writ shall be de libero tenemento and not de termino . — 
Vide Dyer, 84. 

A rent is a profit issuing out of the soil of another, and savoreth 
of the nature of the land out of which it issueth. — See Fulbeck's 
Direction, cap. 8. 70.— Brooke, Elegit, 13, and the fee simple may 
be as well of a rent as of land ;* but an annuity, though it be pur- 
chased by words of fee simple, yet no estate of fee simple can be 
thereof. — Bracton, li. 4. 263 b. saith feodum est id quod quis tenet, 
ex qudcymque causd, sibi et heredibus suis, sice sit tene/nentum, 
site reditus [ ita quod redilus], non accipiatur sub nomine ejus qui 
provenit ex camera alicujus. And though g n annuity be granted 
by words of intail, yet it is no estate tail within the meaning of the 
statute Westm. 2. cap. 1, for a release of the grantee will extinct it. 
ManxeVs case, [Plowd.]fo. 3. But an annuity intailed is an heredita- 
ment, and by that word “ hereditament ” in the 26 H. 8. cap. 13, 
an annuity of inheritance shall be forfeited by force of that act by 
attainder of treason ( 1 ). — 7 Co. 124, N evil's case, and many di- 
versities there are between a rent and an annuity, whereof see 4 Co. 
48, Ognel's case, — and in Doct. Stud. lib. 1. c. 30. — 19 Edw. 4. 
Jo. 1. pi. 7. 

(1) Mr. Hargrave, in his note on that mark, and refers to the same authority.— 
passage in Coke’s Commentary which lid, 
speaks of annuities, makes the same rc« 
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Uses are not hereditaments at the common law, as commons, 
rents, conditions, warranties are, 1 Co. 121 a, [ Chudleigh's cose.] 
But in process of time they did gain the reputation of hereditaments* 
4 Co, 22, Brown's case ; and after by the statute 27 H. 8, cap, 10 f 
the use is transferred into the possession of the land, and the an* 
mutant statute, made 21 Edw, 1. st. 1, and 2H. 5. st, 2, cap. 3, by 
which it was enacted, that jurors shall have forty shillings per 
annum in lands and tenements, have been expounded, that if the 
juror be cestui qtjjfe' use of land of that yearly value, it is sufficient* 
9H. 7. 1.— 15 M. 7. 13 b. 

A condition is also an hereditament, and so is also a writ of error, 
which writ lieth in^privity .—Vide in 3 Co. 3 b , [ Winchester s case .] — 
et 7 Co. 13 a, in Engles' s case ( 1 ). Tithes were inheritances at 
the coihmon law, but spiritual men only had remedy for the sub* 
straction of them, till, by the statute 32 H. 8- cap. 7, those were 
made temporal, which did or might come to the king^by the disso* 
lution of abbies, and Vide 2 Co. 44, Bishop of Winchesters case » . 
Vide Dyer, 84 a. — Dr. Ridley, 178. Although the sfaTGte Westm. 2* 
cap. 18, doth give elegit by express words but in lands, by these 
words medietatem terra sues §c. yet all the writs of elegit, ut patet 
in the book of Entries, fo . 4, and in the Judicial Register, are nine 
precedents, all proving quod liberet medietatem terrarUm et tene- 
mentum [ suoYum"\ .by which it appeareth that statute doth extend 
as well to tenements as to lands: and in the Book of Entries, 137, 
the fourth part of a house was put in execution (2) by elegit $ and 
a rent and such like may be put in execution by elegit as well as 
lands, and by this word (lands) mentioned in the statute as afore* 
said, in the statute de mcrcatoribus, 13 Edw. 1, a rent extinct may 
be extended by construction of the law, if it were in esse at the 
time of the statute or judgment acknowledged.-^ Co. 129, [ LH* 
Ungstoris case,] — Vide Dyer, 206 a. 

By this word tenement (3), a reversion doth pass with attornment, 
if the possession may not pass. — Plowd, 152 a. 156 a, [Thf ockmerton 
v. Tracy,] — and in 34 H. 6. 8. Prisot and the other justices said 


(l) The case referred to seems to be 
Englefield’s case, 7 Co. 8t.— Ed. 

(St) This passage is so obscure in both 
manuscripts, as to be almost unintelli- 
gible. I have discovered that it is almost 
a literal translation of a passage in Brooke 
(Elegit l.l), and have therefore been able 


to restore the right reading.— Ed. 

(S) It will be observed, on comparison, 
that Coke, in his Commentary, gives but 
little information on the extent of the 
word “ tenement.” See Co. Lit. 6 a. 19 b. 
70, and ld*l.— Ed. 
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expressly, quod reversio bene transire potest per nomen tenementi 
tantum . — Vide Perkins, 114, and by the grant of lands and tene- 
ments, a lease for years doth pass. — Plowd. 424, [Brqcebridge v* 
Clowse,] contrary to the opinion of Brooke's Grants , 155. 

By the words lands and tenements advowson in gross passeth, and 
if it be appendant, it passeth by grant of the manor, although no 
mention be made particularly of the advowson, or cum pertinentibus . 
Perkins , 116. — 5 //. 7. 37. — Sianf. Prerog. c. 15. fo. 4*3. — ct 
4 3E.3. 2 2a. 

A manor may pass by the word tenement. — 9 E . 4. 6. — Brooke's 
Grants, 53, a common doth pass by these words, tenement a, pascua, 
et pastura, and a woman shall have a writ of dower quod reddat ei 
rationabilem dotem de libero tenemento quod fuit &c., and shall make 
her demand of the third part of a common, therefore common of 
pasture is a tenement. — 20 Ass. pi. 9. — Fits. Grants , 8.*^- 11//. 6. 
2 2 b. — Vide Perkins, 807. 

The statute of fhe 5 R. 2. cap. 8. — 15 R . 2. cap. 2, and 8 //. 6. 
cap. 9, maUe^ffncerning forcible entries, mentioneth only lands and 
tenements,, yet a man may have a writ of forcible entry of a rent as 
well as of lands, for one may distrain for rent with force, and that 
doth countervail an entry with force, and one may have a writ of 
entry of a*rent, which doth suppose that the defendant did enter 
into the rent, and in assise of rent the disseisin vrfhy be found to be 
done with force. — 20 11. 6. 1 1 *a. — 22 11. 6. 23. 

But if* a forcible entry, or a forcible detainer, shall be made upon 
a lessee for «years, tenant at will, or upon a copyholder, whether it 
he done.by a stranger or by the lessor or lord, whether the justice 
of peace may make restitution, and let them into their possessions 
again is much questioned ( 1 ), whereof read ak large in the new book 
titled The Justice of Peace , fo. 173. 

But tenementum doth not lie in demand, nor in plaint, for it doth 
pot comprehend any certainty. — 3E . 4. 19. — 1 1 H. 7. 25 b. — TheloaL 
127, 8. c. 10. 3. Tenementum is a general word in the law, as the 
word land is, and doth contain a reversion (2).— Plowd. 155, but a 


„ (i) By stat. 21 Jac. 1. c. 15, the same 
remedy is given for forcible entry or de- 
tainer, or a term for years, copyhold, land 
held by elegit, statute- merchant, or staple, 
or guardian in chivalry, as on freehold. — 
Note in 3 Thomas’s Co. Lit. 81. This 


statute must surely have been in force 
before this commentary was written; if 
so the doubt of the commentator is sur» 
prising. — Ed. 

(2) See ante, p. 11.— Ed. 
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remainder is not contained under the word tencmenlum, by Brian . — 
I I //. 7. 19 a. A man doth enfeoff another upon condition, that 
a fteir the feoffee .doth purchase more land, or tenements to the value 
of £20 per annum , that from thenceforth the said feoffment to be 
void, and that it may be lawful for the feoffor to re-enter : the feoffee 
doth purchase a common of pasture to that value, this is no breach 
of the condition, for a common is not comprized within the words of 
the condition ; that is to say, within the words, “ lands or tenements.” 
Perkins , 807.-— 20 Ass. pi. 9. 

But Littleton teaclieth' here, that if a man will purchase lands or 
tenements in fee simple, it behoveth to have these words in his pur- 
chase, “ to have and to hold to him and his heirs,” for these words, 
* r his heirs” tally, do make to estate of inheritance, in which rule 
every word is to be observed as shall appear; and in 5 Co. 112 a, 
{Mallory's case^\ it is said that these words “ his heirs,” are of the 
essence of the estate, and without them no estate of inheritance 
can pass; and in 8 Co. 53, [The Princes casei\ it is said to raise an 
estate of inheritance, these essential words (his heir s) a re, necessary ; • 
and these words and many others in the law cannot be expressed 
by any periphrases or circumlocution ( 1 ). — 4 Co. 39 b . Estates of 
inheritance must be framed per verba prescripta 9 et in terminis ter - 
minantibus , and are termed verba legalia et incompatibilia . — 10 Co. 
24 a, [Case of Suttoti's Hospital 9 ] and in these book-cases you may 
see many other words of like quality, viz. vocabula artis . — 5 Co. 
121 5, [Long 8 case.] — Plato 9 lib. 11. (2), saith, let the inheritance 
and properties of things be definite, and certain in every "common- 
wealth, and let a certain manner of purchasing them bfc prescribed 
by law ; fora man Could not certainly know what were his own, and 
what another man's, unless the law should, as it were, finger, point, 
and shew unto him%ltat, when, and how, it were his : and therefore 
true is that saying of Cicero (3), Omnia incerta sunt , cum a jure 
discessum est ; and his opinion is in another place, that our inherit- 
ance rather cometh to us by law (4), than by our ancestors, for 


(1) Lord Coke in his commentary on this 
passage of Littleton, makes use of the 
very same words. Co. Lit. 9 a. — Ed. 

(2) See Plato de Legibus, li. xi. 915 d. 
and as to inheritances, ibid. 912, IS.— Ed. 

(3) Epist. Famil. lib. 9.— Ed. 

(4) All rales of succession to estates, 
are creatures of the civil polity, and juris 
positivi merely. The right of property, 
which is gained by occupancy, extends 


naturally no farther than the life of the 
present possessor : after which the land 
by the law of nature would again become 
common, and liable to be seised by the 
next occupant: but society, to prevent 
tlie mischiefs that might ensne from a 
doe trine so productive of contention, has 
established conveyances, wills, and suc- 
cessions, Ac. % Bl. Com. SU.—’JEd. 
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though they give [it] unto us, yet it is the law which doth settle it 
in us, and doth preserve the possession thereof, free inviolate unto 
US. — Fulbeclcs Direction , c. 1. fo. 4 b . et c. 7. fo. b . 

And it is to good purpose, that the law should be definite in itself, 
and should consist of certain conclusions, which should be as the 
lists or periods of the science, by the contemplation of which, a 
man may be instructed, and sufficiently furnished for particular cases 
and events, for the particular case lieth, as it were, imboled, and is 
implicatively contained, in the general learning, for there is nothing 
in the law, which may not be* reduced to some universal theorem, 
which may easily be received and remembered because it is general* 
Fulbech, cap. l.fo.5. And therefore in this and certain other 
cases, it sufficeth not, though the meaning Of the parties do appear 
by other words, for when the law doth set down a prescript form 
to be used there forma dat esse. — 8 Co. 316, \Arth. Blackamore's 
case;] et forma non observata infer tur adnullatio actus . — 5 Co.fo. 5* 
[de jure regis ecclesiastico].— Vide Fit z. tit. Variance , 77. — 1 Co. 
.104, [ Shelleys case,] which Littleton explaineth in this section, 
viz* (1), “ If*aman purchase lands to have and to hold to him for 
ever,” or “ to him and his assigns for ever,” in these cases he hath 
estate but for term of life, although the meaning of the parties do 
appear, that he should have an estate in fee, for the law must rule 
and over-rule the intent of the parties, and their meaning must not 
govern or direct the law in such cases : to this effect, see Ass. pi. 33, 
cited in 1 Co * 84 b . 85 a* b. for men’s meaning ought rather to be 
construed by the law, than the law by the meaning of the parties, 
for else that were the way to bring in and maintain barbarousness, 
and ignorance, and a decay of all erudition, and learning, [(2) for 
If a man was assured that whatever words Jie made use of, his 
meaning only should be considered, he wotilcUbewery careless about 
the choice of his words, and it would be the source of infinite con- 
fusion, and uncertainty to explain what was his meaning.] — Plowd * 
1625, [Throckmerton v* Tracy.] — Vide Dr. § Stud. U.2. c . 20. Oportet 
adoptare politiam legibus , et non leges politics . — 20 H. 6. 35 b. 
where it is agreed, if lands be given to one to have and to hold to 


(1) Compare Co. Lit. S b. et seq.—Ed. 

(2) The Harleian manuscript in this 
passage is so obscure, that oo sense can 
be made of it ; it is however, as well as 
the preceding few lines, evidently taken 
from the case referred to in Plowden, I 


have therefore thought it better to make 
use of the reporter’s very words, which 
are those within the bracken.: the Par- 
grave is perfectly legible, but equally 
without meaning.— Ed. 
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him in feodo simplici, he shall not have fee, nor greater estate but 
for life, for want of the word of inheritance (heirs) ; or if lands be 
given to a man ft primogenitojilio, if he have no sons at the time 
of the feoffment, the father taketh the whole, and hath estate for 
his life, if he have a son, then they take jointly, but for their lives, 
for want of the word “ heirs,”-—! Co. 100, [Shelley's case.] — Vide 
6 Co. 17 b, [Wild's case."] Also if lands be given unto two et hate- 
dibus, and “ suis" is omitted, they have estate but for life, and not 
fee, although there be a clause of warranty to them and their heirs, 
this shall not make the first words which be insensible to be of force 
and effect in law, although his intent doth appear, for his intent 
must be declared by words plain and consonant to the law. — Ibid, 
ut supra. — [Fite, tit.] Feoffment, 8, and Bro. Estates , 18. But if 
lands be given to one man et hare dibus, this shall be a fee simple 
in him although suis be left out, for the intent doth appear by words 
of inheritance, and by sufficient certainty, and livery and seism 
must be taken most strongly against the feoffor ,—PJowd. 28, 29, 
[Colthirst v. Bejushtn,] ut res magis valeat quam pereat, * As m a ' 
deed of feoffment, the feoffor doth- bind him and his heirs to war- 
ranty, but doth not shew to whom he doth warrant it, yet the feoffee 
and his heirs shall have advantage of the warranty, because in that 
case it cannot be intended that* any other person should have ad- 
vantage of the warranty, than he to whom the feoffment was made. 
Dyer , 42 a. and *vide 45 a. b. — 22 E. 4. 16 a. Although Littleton 
doth say in his maxims, that it behoveth the purchaser to have these 
• words, “ to have and to hold to him and to his heirs,” whereby opinion 
may be that this word (heirs) doth not make estate of Inheritance, 
unless the estate be*first in the ancestor, so that this word ** heirs ” 
should only be a limitajion of an estate, and not a word of purchase 
in the heir, yet in.2(h£T. 6. 35, it is agreed that where a lease is 
made for life, the remainder haredibus W.I., that the eldest son of 
W.I., [(1) ifW. I.] be dead at the death of tenant for life, shall 
have the fee simple per heec verba “ haredibus W. I.” without any 
more. — Brooke, Estates, 4. 

If a man purchase land, and the words in the deed of feoffment 
are, sibi et haredi suo, in this case nothing doth pass but the estate 
for life, for a man cannot have an heir during his life (2). — 1 Co. 


( 1 ) These word*, without which the p m- (*) See Co. Lit. S» ami Mr. Hargrave’* 

sage would be unintelligible, have been re- no te, 45. 

stored from the case in the Year Book.-£<f. 
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GG bi [Archer's easy.] — 31 II. $. 29 b. pi. 189, alpo Bracton, lib. 2. 
cap. 29, saitli, hares dicilur ah hareditate, et non hareditas aj> 
beeped#, Eq tjiatif there ,J»e no he^itament tlie» jhere is no heir: 
^>d as nsture doth beget $ chSd^sp the law doth ^franlte an heir i 
.■and.it ip a rule also in the civil law* pon satis , est aliquem jure \ • s#w- 
“jgfme exortum lo 

^bceed him in right of, inheritance j that the hrir^parpnt hath n° 
right to his , fathers inheritance- till > after his father’s death.— "<Sffe 
Lit. a. 446. — Florid, 44, [ Wimhish v. Talbots %] Although a man or 
woman may have a writ of ravishment ,de guard by these words, 
Quape filium et consqnguiuum suura et haredem- suitm 1‘apuit , et ab- 
duxit, and in the life-time of the party, when by the law, he eannot 
have an heir, yet it, is becaUs’e there ispno Other form -of writ in the 
Chancery briefs. — Fitx.N. B. 139. But if a remainder be limited 
unto the heir in the singular number, ppon a lease Jbr life or years, 
there the heir doth take an estate for term of life by purchase. — 
1 Co. 104 a, [Shelley's cqse.J If John-a-Stile purchase lands, and in 
pldce of«these words “ haredibus suis," the words are “ haredibus of 
Johff-a^Nbalies,” and if in this case John-a-Noakes,, be then living, 
the purchase is only in John-a-Stile for his life, but if John-a-Noakes 
be dead at the time of the ' purchase, then the purchase is in |lie 
heirs of John-a-Noakes, together* tykh. John-a-Stile, viz. for their 
lives. — Fits. 108(1), by Thorpe. — 27 E. 3. 87 b. * 

The words of Littleton in this place are, et haredibus, but this 
copulative (2) et doth hot make a joint estate between the purchaser 
and hislUdest son, or heir apparent, t for these words are declaratory, 
and only w|>rds of limitation of the estate of inheritance, which of 
necessity are requisite tp make the purchaser to have estate in fee 
simple. 5 Co. l\2 a, .[Mallory's case.] Ei^sic acquirit donatorius 
rent donatam ex causd donationis, et, harel •ejus, post eum ex causd 
successions, et nihil acquirit ex donatione /acid antecessori, quia 
cum donatorio non est feoffatus. — Bracton, lib. 2. cap. 6. — Vide 
1 Co. 104 a. So if. upon a lease for life or forbears, a remainder is 
reserved to him: and to his, heir#, although the words be joint, and 
in the copulative, yet in the construction of law the lessor shall have 
it during bis life and his heir after his decease. .And you may see 
in Plowd. 289, Chapman's case, divers cases where this copulative 

" (l) I have ben unable to discover to Nature lirevinm merely by the page, and 
which of Fitzherbcrt’s works the Com- to the Abridgment by the title.— Ed. 
mentator refers ; he usually refers to the (?) See Co. Lit. 8 6. 
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et shall be taken as a disjunctive, &c. And 5 Co. 112, [ Mallory's 
case]. „ 

Sometimes it fiapperfeth that in the deed of feoffment the word 
cut is for* et 9 which doth greatly alter the case, for if a feoffinent be 
made to a man, u to have and to hold to him or ifhto "his heirs/’ 
here he hath estate but for life, for there wanteth words precedent 
to direct the words in the disjunctive ; &to& s$ for the saihe reason, 
if a reservation of a feoffinent in fee be made unto one or his heirs, 
such a reservation is not good but during the life 4f the feoffor, but 
if% lessor do reserve a rent yearly during the term unto him or his 
heirs in the distinctive, these be words of explanation to direct the 
lessee to whom he should pay the rent during the term, viz. unto 
the lessor ddrfng his life, and after his death unto [his] heir. — 5 Co. 
112 a, ratio patet ibid . J 

Upon cohsidefetion of the premised, a man may see how neces- 
sary it is that such deeds of feoffment, and other instruments, where- 
by lands and tenements are conveyed frofcn one man to another, be 
drawn and made by men Expert in the khowledge the 'law, apd* 
not by imperites, wjiich error is a principal occasion of many suits 
and contentions and intricate questions in the law. — Co. to the 
reader before his book ( 1 ). 

But to proceed to some t>ther 'points markable in this section, the 
words arc “ to have and to hold to him and to his heirs/’ whereby 
is shewed the manner and artificial form, how deeds and feoffments 
of lands and tenements are to be made, for as the* premises (2) in 
a deed of feoffment do aptly shew who are the parties to xhe feoff- 
ment, and express the tt]jng intended to be conveyed* so it is the 
office and nature of the habendum (3) to Explain what estate shall 
pass thereby. — 2 Co. 6^ a, [Buckler's case]. 

But this formality V not absolutely necessary, so that the words 
“ his heirs ” be mentioned in the conveyance.— foyer, 253. — Plowd. 
158, [Throckmerton v. Tracy], for if the wqrds “ his heirs” be placed 
in the premises of^your deed, although the/ be omitted in the ha- 
bendum, yet the fee simple is sufficiently conveyed thereby, for it 
hath been resolved in Auditor KAightjt*ca$<?, that whereas the queen 
did grant a manor to B. and his heirs in "the premises of the letters 
*%.. - 

(1) l have not been able to meet with (s) See Co. Lit. 6 a.— Ed. 
any passage in any of the several pre- « (a) Loid Coke says, the habendum hath 
faces to Coke's Reports, which can enable two pat tB, via. first to name againe the 
me to supply the omission of the figure in feoffee ; and secondly to limit the cer- 
tliis reference,— Ed. taintie of the estate. Co. Lit. 6 <«.— Ed. 

B 
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patent, habendum et tenendum the said manor to B.and his assigns, 
omitting “ heirs,” in the habendum , that the fee of the manor doth 
pass by the premises of the letters patent, and die habendum is 
void, for the premises be sufficiently certain to pass die fee simply, 
8 Co. 56 b. Utile per in utile non vitiatur. And concerning the con- 
struction of deeds and charters when the word subsequent in : them, 
may seem to cross the precedent word, two rules , are set down in 
8 Co. 1545, viz. Quando carta centinet generalem clausulam postq- 
aque de&cendit ad verba specialia, qua, clausula generali stmt con- 
sentanea, interpretanda est carta secundum verba specialty. The other 
rule is Generalis clausula non porrigitur ad ea qua antea speciatiter 
sunt comprehensa. Whether these prescript words “ his heirs,” 
were originally necessary for the creating of an estate in fee simple 
by our law, seeing it is not so in other nations, or when they were 
first instituted, Quarel And it seemeth in George SalterYbook 
of the Ancient Laws of Great Britain, that this maxim is as ancient 
as any principle of the common law — Cap. 8, writ at large. But 
in Coke'atprefaee to the reader before his 6 part, 2, are two charters 
mentioned, made long before the Conquest, wherein these words 
“[his] heirs” are not mentioned, but by general words equivalent 
an estate in fee simple was effectually granted, .and to this effect, 
see Lambert's Kent, 406. 

This is also to [be] observed, although in the .beginning pf this 
section, the words be, “ tenant* in fee simple is he that hath lands 
and tenements to hold to him and his heirs for ever,” yet in the 
end of tni same section it is thought that the words “ for ever,” 
are but abundant, and not necessary for^he framing of the estate 
in fee simple, and yet the words “ fpr ever ” are commonly and or- 
dinarily added to the other material words^ift all purchases of aq 
estate in fee simple, which course and practice it seemeth Littleton 
did approve to this end and purpose, that by these words forever," 
which are familiarly knpwn to all men, the vulgar and unlearned; 
people, where wet apprised, in the laws, may apprehend the force 
and effect of these other words of art ( |is heirs ). And to the 
effect here mentioned, see feet. 331 & 446. — l Co. 104 b, [Shelley's 
ease.]— 4 Co. 37 b, [ Tyr ring ham’s case.] — 10 Go. ff4s, [Cpfe jjff, 
Sutton's Hospital ,] it is slid by the justice, 4hat there may be dtyg&n, 
inserted in charters, as well of the king, as of other men, e# ops-. 
suetudine clericorum , which be not de necessitate, legis, but pome 
are declaratory and explanatory, and some prolix and nugatory, sed 
lex multa projicientia et proficientia paucif comprehendit. 
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The words of this maxim are general, ff these words, his heiri 
only do make the^estate of inheritance in all feoffments and grants, 91 
which nevertheless do admit ? exception [in] divers cases^ as after 
appeareth.— Sect. 17. — Dyer , 263 Bkrori and Femme (1 ), and a 
third person purchase lands to them and to the heirs of the husband 
and Of the stranger, the stranger doth release unto the husband 
tantum, without words of his heirs, this shall move to the husband 
and his heirs/ because he had Fee simple in the whole lands at the 
thqe of the release made (2); and sfiLit. s. 3051 Markham, Jus- 
tice, 19/7* 0. fp. 74 b, saith, this I take the law to be, that no man 
shall have inheritance by any deed or conveyance without words of 
inheritance obtained within Jhe same nleed, but only in two cases. 
1. In case of a quest in frank-marriage. 2. In frank-almoigne ; and 
if these two case% were now to be argued or ruled by reason, I think 
no inheritance should be hereof made, but it is a maxim in our law, 
that such gift shall make an estate of inheritance, the reason where/ 
of is not now to be urged * — Vide Perking % 8. [s. 236, et seqJ] But 
upon partition between parceners, if one of them gfSnt a #ent unto 
the Other for equality, this shall descend unto the grantee, although 
the grant weire not made to him and to liis heirs. — Plowd. 134 6, 
[Etr owning v. Beston.] So if intailed lands be parted by partition 
between parceners, and a rent reserved unto one of them-, this rent 
shall be in tail, and it Shall be of the same condition that the ^and 
was^-2 H. 7. 5.— Brooke, Estates, ^39. 

If a man seised in fee do make a lease for life or for j^ars, re- 
serving a rent during the term/ the rent shall be payable to "the heir 
of the lessor, as incident tb the reversion, though the word/* heir w 
be not mentioned in the reservation. — 10 i JB*4. 18.— 27//. 8. 19. — 
5 Co. 1 12 a, [Mattpry'f*base.]—8 Co* 71, in Jine . 

Blit if a man make a lease of two acres for life, Reserving to him 
and his heirs 12 d. for the one acre, and reserving 12rf. For the other 
acre, his heir shaN not have the 12/. last reserved, because it was 
notreserVe&to him ami his heirs, and yet if he had reserved the 
rtot yritUdut more saying, the law would say that he and his heirs 
8hoiii& 'haire' i^ but jirHen he said, rcServing to him, 99 the law will 
nbt aid him beyond the extent 6f his wo^s. Modus et conventid 
piketM legem^Pkimd. T71 #, [Hitt V. Grange. ]-^21 ff. 7* 25, by 
Khtgsmil^ SfTffi 8. 19 a. ■- / • " * 

Rue sur conusance* de droit cdme ceo que il ad de son don . shall 
fete-' lntendsd' ; fce : 248 a, [J Willim y. Berk&yl $— 

CO- Tfae manuscript lias « baron and sonne.”— Ed t (*) See Co. Lit, 9 b,—Ed. 
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4»2 E. 3. 6 6, Finchderi.— Brooke, Estate 65, injine.^Fiiz. N J 

FmesJevied, 13. — 19 if. 6. 22 6. 

It was found by an office that the tenant of the klhg was seised in 
fee, and did infeoff one A. habendum sibi in feodo simplici, without 
words of “ his .heirs,” per quod seisitus fuit in fee, et obtit seisitds 
liis heir within age ; this office is good . -~Keibcay, M H. 8.pL 13 6. 

A use in fee simple did pass by a bargain and sate of lands withr 
out the word w heirs.”— 27 if. 8. 8 b, and so was the law before 
27 JET. 8. cap. 10, but after that statute, uses are transferred and 
made one estate in the land: and therefore if after that statute a 
man do bargain and sell his lands generally for money, he hath but 
an estate for life, as Walmesley, Justice, 1 Co. 87 b , in Corbet's ease, 
affirmeth, contrary to the opinion of Brooke, tit. Conscience , 25 . — 
Vide 8 Co. 9* a. 

If land be conveyed to the king without speaking of heirs or suc- 
cessors, he hath fee simple. — Keihcay, 7 b. — Plowd. 250 a. 2946*- — 
6 Co. 27 a, [Case of Soldiers.’] — Plowd. 176 b. 4*57 a. b. 

And if ‘the-king doth grant an annuity pro executions alicujus 
officii vel servitii, the patentees non indigent verbo %i karedibus," 
otherwise it is if the king grant a licence for merchandize, &c*~- 
jD yer, 92.-*-Plowd. 454, [£ir Thomas Wroth's case.] 

See sections 7 39 & 740. If a man doth lease his land to another, 
to have and to hold to him and his heirs for term* of another man’s 
life, and the lessee dieth living 1 cestui que vie, his heir shall have the 
land living cestui que vie. So if a man grant an annuity to another 
to have and. to receive to him and to his heirs for term of another 
man*$ life, if the grantee dieth, his heir shall . have the annuity during 
the life of cestui que vie f but where a lease or grant is made to a 
man and his heirs for term of years, in this Sase the heir of the 
lessee or grantee shall not have the land so let or granted, causa 
patet. — Et vide inde 10 Co. 87 a, ^Lovie's case.] So that hereby 
we may learn, that not only the rules and maxims of law are to be 
observed, but the exceptions also, for as Brooke, Chief Justice, saitb, 
non est regula quin fallU.-~Plowd. 162 6, [in Throckmorton v. 
Tracy ^ and one other saith, exceptions are always of the nature 
of the rule, and should be within the rule, if they were not excepted, 
excepiio jurmat regulam in casibus non exceptis.-*- Cosms' Apology, 
part 1. 76. Non in legendo sed [in\ intelligendo leges condstunt . — 
8 Co. 167. And I suppose it not impertinent in this place JjQ declare, 
that it behoveth purchasers to foresee, that not only these words 
“ his heirs" be within his deed of feoffment, but also that there be 
a clause limiting and directing the use of the said conveyance, for 
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although before the statute Quia emptercs terrarum, which was 
made 18 E, 1, if tenant in fee simple had enfeoffed a stranger with- 
out any consideration, and without any use expressed, the feoffee 
should be seised to his , own use, because the law did make a suf- 
ficient consideration by reason of the tenure remaining, yet after the 
making, of file statute, in that case, the feoffee shall be seised only to 
theuse of the feoffor and his, heirs, for , by that .statute the reason of 
the oommon law is altered.— Dr. § Stu. li. 2. cap. 12, 22.- — Perkins, 
582, Q38,et seq.—Dyer, 1 46 b ; and in Dyer, 169, a (feed of feoffment 
was made for the consideration of several thousand pounds, in this 
form ; dedit [ concessit J et confirmavit, §c. habendum eis et haredibus 
sms in perpetmm ad proprium \ppus eji] usumipsorum A.B. et (7. in 
perpetuum, omitting haredum suorum una cum clausuld warranti eis, 
haredibus et assignatis in forma pradicta, and because of omitting 
the word haredibus in the clause of . the uqe, therefore it was ruled 
that no greater estate doth pass but for life. Note the cause. 

And to conclude this section, Justice Fortescue his words are to re- ' 
membered, via. whosoever they be that covet to profit ia knowledge' 
of any faculty, they must needs be furnished with principles, for by 
them are opened the causes final, unto the which, by the direction 
of reason, through the knowledge of the principles, we do attain. 
Unde his tribus, vis. principiis, causis, et elementis ignoratis scientist 
de qud ipsa penkus ignoratur, and the same three being known, the 
science also whereof they are, is thought to be known, if ndt de- 
terminably or precisely, yet superficially and after a conjjpsed apd 
universal sort. — Fortesc. de Laud. Leg, Angl. 22. [ccy?. 8»J 


§ 2. And if a qtan purchase land in fee simple and die without 
issue, he which is Kts next cousin collateral of the whole blood, 
how far so ever he be from him in degree, may inherit apd have the 
land as heir to him. 

The rule being first laid down how to purchase lands, in this 
place fblloweth the like general grounds how, after the death of the 
purchaser, they shall be directed in a course of descent; and 
therein it is to be observed that file pre-eminence, and first place, is 
given by the few to tlfe issue which a man hath of his body, apd 
that is termed ** lineal descent,” for children are ndt [only]; accord- 
ing to the natural desire of their parents the best heirs, but they are 
also tokens of God’s blessings; vide Fortescue de Laud, cap. 51, 
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124 b. 2 Co.Prefr, and the words in this Case are, that the pttf- 
chascr dyeth without issue (t). Otnnes hetredes in liried rSettd tfe* 
scendentes excludunt & mccessione Omnes transverstfles, saith Brac- 
ton, li.4. fo. 165 5. , 

And fer default of such issqe thg'next oousih Of the collateral 
fine is to succeed, as brothers, ‘siStetfe 1 2 , unclfes, aunts, 7 H.7. 7 b. 
When a man doth claim as |eir crateral by the same title as the 
heir lineal doth, he need not* tb shew that his ancestor died without 
heir lineal; or for a daughter to shew, that her father died without 
issue male. But if a man doth claim by a title which is to com** 
mence after the determination of another estate (2), he must shew 
how that particular precedent estate is ( determined pro curia, and 
who shall be next cousin inheritable; vide Bradon, fo. 67. [fi. 2. 
e.31.] in his verbis i “ Et sciendum qubd cognationum site paren- 
telarum alia sunt suprh,< alia sunt infrh , alia ex transverse, site 
d latere. Parentes [»erd] qui sunt suprh, diet poterunt antecessoreS , 
et patentee ” dt postea dicit ** iUi verb qui sunt infrh redeem Uneam 
vel transversalem, diet poterunt recti) etognati et heetedes: illi verb qm 
sunt suprh, in lined transversali, diet poterunt redb parentes, et 
haredes, deficientibus illis qui sunt ihferiusi” and afterwards saith, 
“ superior autem eogriatio parentitm } sive antecessorum, qui mortui 
sunt in lined redd ascendente est, et incipit a primo gradu [ viz. ] 
hpatre velmatre ascendente usque ad avum a sectmdo [ gradu sci- 
licet ab avo usque ad proavum a tertio gradu, scilicet a proavo 
usque ] ad*abavum, et sic a quarto gradu, scilicet ab abavo usque ad 
atavum, sic q quinto gradu [ scilicet ] ab atavo usque ad tritavwn, 
qui obtinet in corAputacione sextum'gradum, ulterius autem non Jit 
computatio ascensus, quia talis computatio excedaret tuemoriam ho- 
minum; et sic resolvendo a tritavo computato pro patre, vel tritavia 
pro matre, fieri poterit descensus jure usque ad trinepotem vel tri- 
neptem." And he sheweth in 'another place how, for he saith, 
Primo veto gradh sedent pater et mater, qui facient stipHem com - 
munem ; in secundo verb gradu in lined descendente sunt filius [ et 
filidin] tertio nepOs et neptis. Vide Bradon, fo. 68. [U. 2. c. 31.] 


(1) See Co. Ut. 10 b.—Bi. 

(2) The words “ and that title,” were 
in the MS., but as they do not seem ne- 
cessary, and even make the passage un- 
intelligible, I have omitted them : they 


most either have found their way there 
by the error of the transcriber, er other 
words, which would have connected them 
with what follows, most have been omit, 
ted.— .Ed, 
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And concerning this point, vis. that propinquity of blood is con- 
siderable in every descent; see in Plowd. 447 b. [ Clere v. Brook .] 

The third observation is, he that doth claim as heir must neces- 
sarily be of the whole and entire blood, insomuch that the blood 
which is between every heir and his ancestor maketh him heir, for 
Mfitbout blood none can inherit, and therefore it is great reason that 
hey who hath full and entire blood, shall inherit before others, who 
hgve only one pact of the blood of the ancestor, for ordine natures 
tolum prafertur micuique parti, and therefore Bracton saitb, Quod 
propter jus sanguinis duplication tartt ex parte patris , quam ex parte 
matris, dicitur hares propinquior, quam fritter , de alia uxore: for 
a* none may be procreated without a ^father;, and a mother, and it 
behoveth to' have in him tfro bloods* viz, toe blood of his father 
and the blood of his mother, and those two bloods, mixed in him 
by lawful marriage, constitute and make him heir, so none can be 
heir to any, unless he have in him both those bloods, from whence 
he would make himself heir ? t and therefore the hair of the half 
blppd cannot inherit, because he wanteth one of those broads which 
should make him inheritable. As Aristotle, lib. topicorum t parte 
qudcmque integrante sublatd f tollitur totum , quod verum est, si ac- 
dpias partem iniegr/mtem pro parte necessarid. See 3 Co. 41. 
[Ratcliff” * case] Where the reason added of this entire blood is, 
for the avoiding pf confusion, for if , as well those Q f the half blood, 
as those* of the whole blood, should be inheritable, then in many 
cases confusion and uncertainty would ensue, who should be next 
heir: and in another place he saith, that in all his time he hath not 
known two questions made of the right of descents, *and of some 
other titles of the common law, so certain and sure the rulos thereof 
be. 2 Co. Pref. so that to be inheritable these things concur : 1st, 
Blood; 2d, Entire Bfflod ; 3d, Propinquity of Blood; for non omnes 
vfloq mtur ad succ&sionem , quia propinquior excludit propinquum, et 
propinqus rvmotuty, remoius remotiorem ( 1 ). Bracton, li. 2. c. 30. 
See Saltern de Ant. first. Leg. cap. 8. 

And upon this reason it by if a man seised of lands in fee, taketh 
a wife, also seised of lands in fee, or in fee tail, and have issue, the 
husband, or, &c. is attainted of felony or treason ; the wife, &c. 
dietb, the son shall not inherit either [as heir] to his father at- 
tainted, Ac. because of the corruption of blood between them, nei- 


(t) St*r To. Lit. 10ft,— fid* 
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ther as heir to his mother ( 1), for now he wanteth one of the bloods 
necessary for to make him an heir. 3 Co. 42. [ Ratcliff's cos*}* 
13 Hen. 7. 17 a. See 8 Co. 71. [ Paine's cafe ] ; and WCo. 139 a. 
[Beaumont’s case]. „ 

And out of Bracton aforesaid it is ifell collected, thatevery one 
that is heir to another out est hates jure proprietors , as the eldest 
son shall inherit only, before all his brothers, aut jure represen- 
tatioms , as when the eldest spn doth die in the life pf his father, 
his issue shall inherit before the second son, for though the younger 
son be magts propinquus to the father, yet jure representations 
the issue of the eldest son shall be heir, for such issue doth repre- 
sent the person of his father, mi jus proprieiatis, which his father 
had by his birth-right, doth descend unto him. aut jure propinqui- 
tatis, aut jure sanguinis (2). 3 Co. 41 . in Ratcliff's case . 

But note, in case of descent of the Crown, there is no respect of 
the half blood. The Speech of the Lord Chancellor, in the Case 
of the Post-nafi, p. 36 : there you may read of certain other . cases, 
wherein the law of the Crown doth not accord with, the rules of the 
law, which doth construe the subjects, and this was in practice in 
the reigns of Queen Mary and Queen Elizabeth. 7 Co. 23. in Cal- 
vin's case-, where also the reason thereof is alleged; viz. because 
the king doth take his land in this case in his body politic, propter 
utilitatem , ‘and therefore doth, differ from the descent lineal. 

$ 3. But jf there bp father and son, and the father hath a brother 
that is juncle tontheysbn, and die son : purchase <4and in fee simple, 
and die without issue, living his dhthenr^ ftfie 1 urtcle ‘ shill have , the 
land as heir to the son, and not the father, yet the father is nearer 
of blood ; because it is a maxim in law, that inheritance may li- 
neally descend, but not aspend. Yet if ,th$ son inthiscase die 
without issue, and his uncle enter into the land as heir to the Son 
(as by law he ought), and after, the uncle dieth wcithdut issue, living 
the father, the father shall have the land as heir to the uncle, and 

(1) There is a difference in 5 Co. 42, wise it is, where the issue is born after 
in Ratcliff’s case, where the issue is born the. attainder of either ancestor. Note 
before the attainder of the father, the in MS* 
heir is inheritable to the mother; other- (a) Sec Co. Lit. 10 b.—Ed* 
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not as heir to bis son, for that he cometh to the land by collateral 
descent, aftdnot by lineal ascent. 

This case is an exception from the generahrule before mentioned ; 
for in this section Littleton aflSfrmetH, that the father or mother are 
next of blood unto their son, but"' cannot inherit, and upon these 
words of Littleton was concluded 3 Co. 40 [ Ratcliff's case}* In 
the same case, of father, uncle, and son, if a lease be made unto 
the son, the remainder unto the most next of his blood, that the 
father ( 1), in case of purchase, shall havfc the remainder; fpr by the 
judgment of Littleton he is the most next of blood, an<| the con- 
trary opinion/which before tipie hath been conceived, in the 5 E. 6. 
Brooke , tit. Administration , 47, is not law, but hath been divers 
times resolved otherwise ; which opinion was, quod pueri sunt de san- 
guine parentum sed pater et mater non sunf de sanguines puerorunu 
And Littleton doth give his case only by the maxim in the law, with*- 
out shewing any other reason wherefore such a maxim should be ; . 
for m every art* or science are principia et postulaia, of which it 
is said, altiorane queesiveris, et principia probant, ct non probantur ; 
because every proof ought to be [by] a more high and supreme 
cause [and] nothing can be more high and supreme than the prin- 
ciples themselves, and therefore they must be approved, because 
they cannot be proved. 3 Co. 40 d jin Ratcliff* s case .] Vide DocU 
% Stud . lu 1. c. 8, wherein it is said, the maxims are of the same 
strength and effect in the law, as acts of parliament are ; vide 
Fortesc. de Laud* cap . 8. fo . IS ; and yet because the oommon law 
doth in this case 4^^ from tbecivil law, three causes and con- 
siderations for the common law are shewed; the first is, the consent 
of all writers, upon tlje said common law, viz. Glajnville, who did 
write in Kin^Henry the Second’s time, IL 7. c. \, fol. 43 b, saith* 
quafabet h&redilas ndturaliler quidem ad haredes Juereditabiliier de- 
seendit, , nunquam autem naturaliter tiscendit , and Bracton also, who 
writ in the^ time ofHenfy the Third, U. 2. c. 29. fo. 62 b, descendit 
itaque jus, quasi pondetorntm quid cadent deorsum redd lined cel 
transversal^ et iiunquam reascendit [ed via qudf] deScendit post 
mortem antecessoris, for omne grave deorsum fertur; and with this 
doth agree Britton, who writ in the time of Edward the First (£), 
cap • 1 1 9, de successione. 

(l) The same remark is made in this sion on the word u maxim,” and follows 
section in Co. Lit. 10 b. — Ed, nearly the same course, referring, amongst 

(*j) It may be worthy of observation, others, to the same authorities. Co. Lit* 
that Lord Coke majics a similar digres- ll a,— Ed. 
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The second reason of this maxim is, for the avoiding of confusion 
in cases of descents, if not only lineal and collateral descents should 
be allowed, but lineal ascension also ; which is one»of the causes of 
such diversity of opinions [in] cases of descents in the civil law, and 
tibe contrary is one of the causes of the certainty of the rules of the 
cbfrntnon law, in cases of descents and inheritance. 

The third cause is, because in this point, and in almost all others, 
the common law is founded upon the law of God, which is causa 
eausartm ; for it appeareth in the 27th chapter of Numbers, where 
the case which was in judgment before Moses was, that Salpbaad 
had issue three daughters, and having divers brothers, died, to 
whom his inheritance should descend was the question, the daughters 
claiming it jure propinquitatis as their birth-right, # and as next 
heirs unto their father, and the brothers claiming it as heirs 
male jure honoris , to Celebrate and continue the name of their an- 
cestors, and this case slemed of great difficulty unto Moses, and 
therefore, for «the decision of this question, Moses doth consult with 
God; for the text saith, retulitque Moses caumm eatum ad judicium 
Domini i, qui dixit ad euin, just am rem postulant filia Salphaad . Da 
eis possessionem inter cognates patris sui, et ei in h&reditatcm 
sue cedant. Ad Jilios autem Israel loqueris hac : homo eum mortuus 
fuerit absque Jilice, adjiUam ejus iransibit hareditas , si filiam [non] 
habuerit [ habebit ] successores fratres suos, quo$ si fratres non 
fuerint, dabitis hareditutem fuatribus patris cjus ; sui autem nee 
patruos faabuerit, dabitur h&reditas his qui ei proximi sunt, eritque 
hoc filiis Israel [ sanctum ] lege perpetud , sicut pracepit Dominus 
Most . By which general law, and which doth not only extend to 
the said particular case, but to all other inheritances, to all persons, 
and for ever, it doth appear, thatr the father himself and all lineal 
ascension, is excluded. Vide 3 Co . fo. 40 [tfe* Ratcliff's case}, and 
in Saltern de Ant. Brit . Leg . c. 8. And some are ( 1 ) of opinion, 
that this maxim seemeth to savour of the law of the Twelve Tables, 
being the most ancient part of the civil law written, whereby the 
mother was forbidden to succeed in the inheritance of her child. 
Vide Swinburne , "Testaments, pi. 7. fo. 298. 

(1) Lord Cake says, more positively, not permit Jineal ascent, but on account 

“ and in prohibiting the lineal ascent, the of her sfex, the law preferring the agnati, 

common law is assisted with Alte law of or those related through males, and ex* 

the Twelve Tables/' but Mr. Hargrave chiding the csgnati, dr those related 

remarks on this passage, “ the mother through females.” Harg. Co. Lit. n. 67. 

was indeed excluded ; but it was not L'd, 

because the law of the Twelve Tabic* did 
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If the son purchaseth lands in fee, and die without heir of his 
body, the land shall descend to his uncle, and shall not ascend to 
his father. Butif the father have a son by the same mother, though 
it he many years after the death of the elder brother, yet that son 
shall put out his uncle, and inherit the land as heir to his elder 
brother, for ever. Dr. § Stu . b. V cap • 7; as where a man doth 
die seised in fee, having issue a daughter, and the daughter enters 9 
and after a son is bom, he shall put put the daughter, and this is, 
in descents, contrary to remainders, purchases/and such like. Brooke t 
tit* Descents , 58. Vide Plowd. 374* b $ by Weston and Dyer [m 
Stowel v* Lord Zouch ~\ . — Br acton t lib . 2. fo. 64, saith, quidam in - 
oipere possunt esse h&redes [et] desinere 9 et q uidam non . And see 
more of this ihatter in section 12. Quia f rater praferendus. 

And observe in 7 Co. 8 b 9 though the child in utero mains est part 
viscerum matris 9 yet the law in many cases hath consideration of him, 
in respect of the apparent expectation of his birth. The father or 
mother cannot have an appeal for the death of their sou or daughter* 
because the appeal is given only to the party that is heir tyy "descent* 
which they cannot be, 17 E . 4. 1, Stamf. P. C. 61. But by the ex-* 
press words of the statute 6 R. 2, c. 6, appeal of rape is given unto 
the father or mother. Stamford , ibid. 

The father or mother shall he proxlmi de sanguine to take ad- 
ministration by ttys statute 21 IL 8 . • c. 5, Dyer , 59 5..— 3 Co . 40 
[Ratcliff's case], and of this matter re&d a larger discourse in Swin- 
burne's book of Testaments , fo. 297 a, et seq. If father and son be* 
the son is attainted of felony in the life of his father, and pardoned 
by charter, he cannot have an appeal of the death of his father, for 
now he is not his heir, because of the corruption of blood, and 
appeal ought to be brought as heir. 1 E . 3. fo. 3 b . pi. 19. 

If father, uncle, andtaon be, the son purchaseth land and dieth 
without issue, and the land descendeth to the uncle, and the uncle 
dieth before his entry, the land shall not descend [to] the father, for 
then he must make himself heir to him, who was last actually seised, 
and that was the son; and therefore Littleton saith in this case, if 
the uncle enter, &c. then the father shall have the land as heir to 
the uncle, for it is a rule in the law, that of all hereditaments in 
possession, he that doth claim such hereditaments, as heir, ought 
to make himself heir unto him who was last actually seised (1), 

1 1 //. 4. 1 L 10 Ass. 27. 34 Ass. 20. 19 E. 2. tit. Quar. Imped. 177* 
45 E. 3. 13. 3 Co. 42 a [Ratcliff's case.] And therefore if there 


(I) Sec Co. Lit. 11 6.— Ed. 
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be father and eon, and the father have two brothers, who are uncles 
to the son, and the son purchaseth lands in fee simple, and dieth 
without issue, living his father, who is youngest brother to the two 
Uncles, in this case if the eldest uncle do enter, and die without 
issue, his second brother shall have the land as next heir to the 
brother, and not the father of the purchaser, for he is the youngest. 

In this case it is not put in certainty that the irticle is the eldest 
brother to the father, and therefore if that case be admitted, that 
the uncle is the younger brother, yet it sheweth he shall inherit, 
though his eldest brother be then living, and he is incapable only 
by that maxim ; as in case where an alien born hath his eldest son 
also an alien, the father mtjde denizen, after which he hath issue 
a younger son in England, if the father purchase lands after his 
deniiation, and dieth, the second son shall inherit, and not the 
eldest. Dr. Stu. It. 1. c. 7. Jo. 13 a. Brooke , DeMzen , 19.~ 
22 H. 6. 38, by Prisot, for in this case is no corruption of blood, 
though the succession is prohibited to the elder brother by the 
maxims < o£ law. So if a man seised of land, have two sons, the 
eldest entereth into religion, and is profest, the father dieth, the 
younger son shall enter as heir to his father, although his eldest 
brother.be in natural life. So if the father have issue a son, and 
after the father is attainted of felony or treason, and pardoned by 
the king’s charter, after which he purchaseth lands and hath issue 
also a younger son, then the father dieth, living both his sons, in 
this case* the younger shall inherit, and not the elder. 

A man taketh an inheritrix to wife, seised in fee, hath issue by 
the ( 1 ) wife, is attainted of felony and pardoned, after which hath 
another son or daughter by the same wife, then the mother dieth, 
the eldest shall not have the mother’s inheritance, but the youngest. 
Fide 13 H* 7. Jo. 17 a. Vide in Dyer, 332 b,* and in 8 Co. 72 [Pain's 
case], and 9 Co. 139 [Beaumont's case], and 3 Co. 41 a, b . [Rat- 
cliff's case]. 

By the ancient common law, and before the statute quia emptores 
terrarum, if the eldest son had enfeoffed his father, or any other his 
brethren, to hold of him by homage, now by this tenure the feoffor 
could not be heir unto his feoffee, quia non potest quis esse dominus 
et hares; yet after the death of such feoffee, the land should not 
escheat, by reason of that legal disability or incapacity in the next 
person, to whom by right of blood the inheritance should descend, 
but the next brother or cousin shall inherit to the feoffee, that im- 


(1) The MS. has “ husband,’* which is undoubtedly a mistake.— Ed. 
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pediment notwithstanding, Stamford's Prerog . cap, 5. fo . 23 4. 
Urac. fi. 2. /o. 24. 

Concerning this word “ maxim,” which here is last mentioned, 
Fortescue,c. 8. fo. 21, saith, that our law and the mathematicians 
do so term them, which rhetoricians do call paradoxes, and the ci- 
vilians term them rules, but some other say that the word “ maxim,” 
is abusively so called. See Cosin' s Apol . pt. 3. c. 7. 


$ 4. And in case where the son purchaseth land in fee simple, 

and dies without issue, they of his blood on the father’s side shall 

inherit as heirs to him, before any of the l^lood on the mother’s 

side: but if die hath nb hefr on the* part of his father, then the 

land shall descend to the heirs on the part of the mother* But if 

a man malHeth an inheritrix of lands in fee simple, who hath issue 

a son, and die, and the son enter into the tenements, as son and 

heir to his mother, and after dies without issue, the heirs of the 

• * 

part of his mother ought to inherit, and not the heirs of the part 
of the father. And if he hath no heir on the part of the mother, 
then the lord, of whom the land is holden, shall have the land by 
escheat. In the same manner it is, if lands descend to the son of 
the part of the father, and he entereth, and afterwards dies without 
issue, this land shall descend to the lieirs on the part of the father, 
and not to the heirs on the part of the mother. And if there be no 
Jiei,r on the part of the father, the lord of whom the land is holden, 
shall have the larifl by escheat. And so see the diversity, where 
the son purchaseth lands or tenements in fee simple, and where 
he cometh to them, by descent on the part of his mother, or on the 
part of his father. 

This case and diversity ia proved by these books, 49 £. 3. 12. — 
39 E. 3. 30.— +12 E* 4. 14. Biit because elsewhere the same diversity 
is more at large and distinctly set down, here followeth the reso- 
lutions of the' justices in the points, viz. (1). First, in collateral 

(1) The following prolix exemplification thence. In what way those omissions 
of the rule, it, will be seen, is taiken t>erw arose will be clear to any one who will 
hntim from the case referred to in Plow- observe how frequently the concluding 
den: numerous omissions in the manu- word in the passage in the manuscript, 
script, (which would otherwise have been is the same as in that inserted from the 
unintelligible) have been replaced from Report.— Ed. 
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descents, from any who doth purchase lands and dieth without issue, 
the heirs of the part of the father, and which be of the blood of 
the ancestors males, and in the lineal ascension of* the father, shall 
be preferred in the descent, before the heirs, which be of the blood 
©f the females in the lineal ascension by the father, in the same 
degree. As the brother of the grandfather of the part of the 
father, and their issues, [be they males or females, shall be pre- 
ferred before the brother of the grandmother of the part of the 
father, and their issues], and so the brother of the great grand- 
father of the part of the father, viz. the brother of the father [of 
the father of the father] of the purchaser and their issues, be they 
males or females, shall be preferred before the brother of the great 
grandmother, [of the part of the father] scilicet [before] the brother 
of the mother of the father [of the father] of the purchaser, and 
their issues; for the males be more worthy than the Mhnales, for 
man is the most precious creature God did make upon the earth, 
and woman isnnore base than the man ; and Adam was first made as 
‘the principal, and Eve the second as inferior, but Adam, being the 
chief, was her protector and governor, and she, as a thing more 
feeble, was adjoined unto him, to be protected and governed as his 
companion in an inferior degree; and forasmuch as man doth pro- 
ceed of matrimony, which is between a man and a woman, so that 
wery man hath a father and a mother, and so is descended of two 
branches, (scil.) male and female, and the one is more worthy than 
the other, it is consonant to nature, that if hedoth purchase lands 
and die, not having issue to inherit, that it shall go unto the line 
whereof he is descended, and forsomuch as he is descended of two 
lines, (soil.) male and female, and the one is more worthy than the 
ether, that it shall go unto the more worthy, and the more worthy 
that his line is, to whom the land shall go, the more pleasing it 
is to the purchaser; for it is a natural desire which a man: hath, 
that the things which he doth possess, and principally his inherit- 
ance, after his death, shall go unto persons rather worthy than base ; 
and therefore the law, which doth make ordinances according to 
the disposition and minds of men, hath prepared that descents for 
heritage shall go accordingly, (scil.) unto the race which is atone 
worthy, than unto the race which is less worthy, and unto the more 
precious than unto the more base; and therefore the brother of the 
grandfather of the part of the father, shall have it before the brother 
of the grandmother of the part of the father ; for the brother of the 
grandfather, is son to the great grandfather, and so doth come of a 
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more worthy race. And if the grandfather hath no brother, but a 
sister, it shall descend unto the sister, and unto her line, rather than 
unto the brothers of the mother of the father of the purchaser; for 
the sister of the grandfather, was daughter unto the great grand- 
father, and so doth come from a race of males, from which the pur- 
chaser did come, and so from a race more worthy. And as it is said 
of the brother of the grandfather of the part of the father, and of 
the brother of the grandmother of the part of the father, and of 
their issues, so it shall be of the brother of the [great] grandfather 
or [great] great-grandfather [on the part of the father] and their 
issues, and of the brother of the [great] grandmother, and [great] 
great-grandmother, of the part of the. father, and of their issues, 
and so of every other in the fines ascending. Also it is agreed by 
the court, that if the purchaser doth die without issue, and hath not 
any heirs df the part of the father, that the land shall descend to the 
next heir of the part of the mother, and this shall be understood of 
the heirs of the race of the males from whom the mother is descended 
before others ; as for example, the grandfather of the mother of the 
purchaser (scil.) [the father of the father of the mother of the pur- 
chaser, hath a brother, and the grandmother of the mother of the 
purchaser (scil.)] the mother of the father of the mother of the 
purchaser, hath another brother, there if the purchaser do die with- 
out issue, not having heir of the part of the father, the brother of 
the grandfather of the mother, (scil^ the brother of the father of 
the father of the mother, shall have the lands by descent, .and not 
the brotlier of the grandmother of the mother, (soil.) the brother off 
the mother of the father of the mother of the purchaser, for such a 
brother of the grandfather of the mother, is of a more worthy 
race, for he is the son of the great-grandfather of the mother, who 
shall be preferred before the brother of the grandmother of the 
mother, for he is son unto the great-grandfather of the mother in 
another race, (scil.) in a race which was conjoined unto the race of 
males, whereof the mother of the purchaser did descend, by mar* 
riage of the woman, (scil.) by marriage of the grandmother of the 
mother of the [purchaser, to the] grandfather of the mother [of 
the purchaser,] and therefore the brother of the grandfather of die 
mother of the part of her father, and their issues, shall be heirs 
unto the purchaser, and not the brother of the grandmother of the 
mother of the purchaser, nor their issues; for the brother of the 
grandmother of the mother cannot be heir unto the purchaser, so 
long as the grandfather of the mother of the purchaser of the pact 
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of her father, hath a brother. And it was also agreed by the court, 
that if the purchaser of land have issue a son, and dieth, and the 
son enter, and dieth without issue, and without heir of the part of 
the father of his father, that the heir of the part of the mother of 
his father shall have the land by descent, and so it was holden, 
1223*4. [14, pi. 12,] before mentioned, but the heir of the part of 
the mother of such issue shall never inherit in such case, but the 
land shall rather escheat; for all wives, taken by any issue after the 
purchaser, are estranged to the blood of the purchaser, and there- 
fore their lineage shall be estranged to the land ; for the land as unto 
descent shall taste of the first purchaser and of his blood, in which 
it did first attach, and shall descend always unto the blood of the 
first purchaser only, and not unto the blood of wive§ that have an- 
nexed themselves in that race afterwards; for they be but of alliance 
to the first purchaser, and not of blood, and the land shall [descend] 
unto blood, and not unto alliance without blood ; so that for descent 
no marriage is to be respected, but the marriage only of the father 
and the*mother of the purchaser, who did precede the purchaser ; 
for no marriage afterwards shall make any inheritable unto the land 
so purchasell. And Man wood, Justice, said, there will never be any 
confusion, if the most worthy of the blood shall be preferred ; for 
where they are in equal dignity of blood, the nearest shall be pre- 
ferred : as if the purchaser doth die without issqp, and the brother 
of the father doth claim thet- land, and the brother of the grand- 
father (scil.) of the father of the father, likewise doth claim the 
fond, &c», and the brother of the [great] grandfather of the pur- 
chaser, that is to say, of the part of the father in the lineal ascen- 
sion of males, likewise doth claim the land, there the brother of the 
father of the purchaser shall be preferred as heir; for he is next of 
blood to the father of the purchaser, and they all be in like dignity 
of .blood ; for they all be of the blood of males, the which is the 
most worthy sex, and therefore the next shall be preferred as heir; 
and if there is not any such brother, or issue, which is come of the 
brother of the father, nor of any sister of the father, (for the sister 
shall be in the same degree as the brother should be, where there is 
not a brother,) then the brother of the grandfather, or his issue, shall 
be preferred, or the sister of the grandfather, or her issue, before 
the brother or sister of the great-grandfather, or their issues, and 
so on in infinitum • And so, the heir of the part of the grand- 
mother, that is to say, the brother or sister of the mother of the 
father, shall be preferred before the heir of the proavia or [great] 
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grandmother! (scil) the brother, or the sister^ of the [great-] grand- 
mother, who Was mother of the father of the father of the purchaser, 
because they.be of like dignity, (for ouch heirs do come of the blood 
of the feminine sex, hereof the father of the purchaser did issue) 
and in like dignity the next of the blood * shall always be preferred 
as heir. But if the purchaser die without issue, and he that is 
brother of the grandmother of the part of the father, (that is to 
say) the brother of the mother of the father of the purchaser, de- 
mand the heritage, as heir to the purchaser, arid another that is 
brother or sister to the great-grandfather of the purchaser, (that 
is to say) brother or sister to the father of the father of the father 
of the purchaser, doth claim also, as, heir to the purchaser, there 
he, (that is to* say) the brother or sister of the* great-grandfather, 
shall be preferred as heir, before the other, and yet the mother is 
more near of blood, but he is of less* dignity of blood, for although 
he doth come bf the blood of the part of the father, yet it is an- 
nexed by a woman, but the other is annexed by male blood in all, 
for the brother or sister of the great-grandfather, was *son or 
daughter to the great-great-grandfather, and therefore an heir from 
them doth exceed the heir of the other in dignity of bloSd. — Plowd . 
444, et teq* in Clere v. lit'ook. 

But if a man have a house from the part of his mother, and owe 
doth grant to hini^nd his heirs, that he shall have competent house- 
bote to be burned in the same hou^, that is appurtenant to the 
house; therefore though it be a new purchase, yet it shall go with 
the house to the heir of the part of the mother. Che same law is, 
if a man have a rent-seck by descent, from the part of his mother, 
and the tenant doth £rant to him and his heirs, that he may distrain 
for the rent, &c., this is appurtenant to the rent, and shall go with 
the rent unto the heir <3f the part of the toother (1 ). — 8 Co. 54 a. 

It k also in this place shewed, that if there be not an heir such 
as the law alio we th to succeed in the inheritance, then the lord, of 
whom such land is holderi, shall have the land by escheat. The 
reason whereof is, because it behoveth, for divers causes, that 
the freehold and inheritance be always in some one or other, and 
amongst others, one special cause is, that he, who hath right or 
title to the land, may know against whom he may demand it, and 
bring his pracipe,jin& for that inconvenience the freehold shall not 
be in suspense. — Plowd. 229 b, [WUlion v. Berkley,] Dyer, 71 a. 

(I) Lord Coke makes the same obser- the rent-secke become a rent- Charge.” 
vation, and adds the reason, “ for now is Co. Lit. 
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The common law, though in some cases it doth suffer tha fee 
simple to be in abeyance for a short time, yet it will never suffer the 
freehold to be in suspense, but doth abhor the suspension of free- 
holds, as natura abhorret vacuum, Sir John Davies 9 Rep . 34 a, Noia 
Lift. And at the common law, the king and any other, seised of 
lands in fee simple, might thereof infeoff any man to hold of him 
and his heirs; and therefore the law and reason required, that when 
such tenant did die without issue, and without any other heir, who 
lawfully might succeed, that in such case for default of a lawful te- 
nant, the tenancy should revert to the lord, from whom it was de- 
rived ; which manner of creation of the tenure of the feoffor and his 
heirs, though it was allowed by the statute of Quia emptores ter * 
rarum f made 18 E. 1, so that at this day and ever since, the feoffee 
must hold of the lord paramount, and not of the feoffor ; yet that 
lord paramount is to have the escheats, as the feoffor should before 
the making of that statute. Therefore Bracton, who Hid write in the 
reign of Henry 3, saith, succedit quis alteri, vel quasi succedit, non 
quidem' jure hareditario , ut hares, sed propter defectum haredis, 
vel delictum , sicut capitalis dominus [vel] feoff ator in escheatum 
suum . Li. 2. c. 31. fol. 68 b . And he also saith, Si de necessitate 
vel [pro ] defectu haredum, vel propter delictum, jus proprietatis 
ad donatorem , vel ad dominum capitalem revertatur, qualitercunque , 
ut escheata, licet hares non sit, et in aliquo cqsu, loco haredis, 
propter terram, qua ad ipsurm revertiiur in dominico, seisina semper 
sequetur ipsum cum sit loco haredis , licet nop sit hares, et cum eo 
permanebit hareditas, ut escheata, et extinguitur homagium, et ser- 
vitium, dim non sit hares qm peter e possit, [vel] qui petal. Li* 2 . 
c, 30. fo. 66 b. 

And note the cause in Co. 4. 125 a, if one of non compos mentis 
do make feoffment, by letter of attorney, * and after dies without 
heir, the land shall escheat; like unto the case of an infant, if he 
make a feoffment in person, and dieth without heir, the land shall 
not escheat, but otherwise it be if it be by letter of attorney. — Vide 
Browne, 28 H. 8. fo . 10. pi. 28. 

Escheat (1). Escheat cometh of the French escheoir, coder e, 
accidere, excider e 9 and signifieth, in bur common law, any lauds or 
other profits, that fall to a lord within his manor by way of forfeiture, 
or the death of his tenant dying without heir general, or special, 
leaving his heir within age or unmarried. 


(1) Sec Co. Lit. 1 $a.—Ed. 
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§ 5. Also if there be three brethren, and the middle brother pur- 
chased lands in fee simple, and die without issue, the elder brother 
shall have the land |>y descent, and not the younger, &c. And also 
if there be three brethren, and the youngest purchase lands in fee 
simple, and die without issue, the eldest brother shall have the land 
by descent, and not the middle, 4or that the eldest is most worthy 
of blood. 

As in the precedent section the dignity of the heir male, before the 
female, is shewed ; so in this case it is again pursued ; and further, 
when divers competitors .maleg are of one heritage, [and] they are 
all of the same degree of sex and kindred, the eldest shall be pre- 
ferred, for he is most worthy of blood, so we see, 1st. That the law 
doth require, that the heir be of the same blood : 2d. That he be 
of the whole blood : 3d. That he be the next of blood : 4th. That 
he do descend from the more worthy sfcx : 5th. Of competitors of 
the same degree primogenitus hath place, for he is most worthy of 
the same blood and degree. Item in lined redd descendente sunt 
propinquiy et propinquiores , et si plures filii venientes ab eo, d quo 
descendit h&reditas , ornnes quidern sunt propinquiy sed ante-natus 
propinquior propter eetatem. — Bradon, li. 4. fo. 265 b. And here 
it is said, that tho eldest is most worthy of blood, and according, 
see in Sir J. Dames' Rep . SO a, [Casefof Tanistry\\ But in section 
£10 it is said, that e^ery son is as great a gentleman as the- eldest 
son is. 

This law of primogenitus masculus was originally brought into this 
realm by the Saxon ( 1 ) Conquerors, amongst whom the law was, 
that the eldest male should only inherit; and in time it came to be 
the common law of this land, except amongst the Brittains, who 
were by them chased into the remote places of the kingdom, and 
amongst them in Kent, ( who were never conquered ) for amongst 
them the law of gavelkind, which was more ancient, had still con- 
tinuance, as Brooke, Chief Justice, declareth (2), in Plowd. 1296. 
But others say, that this law of primogenitus was not amongst the 
Saxons, but was the ancient common law of England, though by 
custom in some particular places, it was used otherwise, (scilicet) 


(1) See Co. Lit. 14 a, and Mr. Har- (tt) In the case referred to, Bnckley v. 
grace's note,— Ed. Rice Thomas, Brooke, C. J. speaks ouly 

of Wales*— Erf. 

C 2 
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according to custom gavelkind or burrough English. — Vide*Saltern 
de Ant. Britt . Leg. c . 8. fo. 3. — Coni tie Apology, part iii. c. 6, 
and the book, entitled The Restitution of decayed Intelligence, 57 ; 
and Lambert's Customs of Kent , 390. 


§ 6. Also, it is to be understood, that none shall have land of fee 
simple by descent as heir to any man, unless he be his hpir of the 
whole blood. For if a man hath issue two sons by divers venters, 
and the elder purchase lands in fee simple, and die without issue, 
the younger brother shall not have the land, but the uncle of the 
elder brother, or some other his next cousin shall have the same, 
because the younger brother is but of half blood to the elder. 


Concerning the entire whole blood, here mentioned necessary to 
make an m heir, it is before said sufficient in the second section ; but 
in this place [(1) as well as] in the former, this is to be understood 
of an heir to fee simple lands only; for the brother of the half blood 
may, by the law, be heir of intailed lands per formam doni , and 
therefore Littleton in this place doth say, that none shall have lands 
in fee simple by descent, as heir unto any man, unless he be his heir 
of the whole blood, the why?h words, feodum simplex , do exclude 
estate # tail. — 3 Co. 41 b, 42 b, in fine, [Ratcliff's case.] — Vide in 
Plowd . 56, 57 a , [ Wimbish v. Tailbois.] 


§ 7. And if a man hath issue a son and a daughter by one venter, 
and a son by another venter, and the son of the first venter purchase 
lands in fee and die without issue, the sister shall have the land by 
the descent, as heir to her brother, and not the younger brother, 
for that the sister is of the whole blood of her elder brother. 


In this place Littleton doth prosecute his last assertion, and 
sheweth that by cause only of the whole blood, the sister shall be 
preferred to be heir, before the brother of the half blood, scilicet , 
the feminine sex before the masculine. 


(l) These words seemed necessary to complete the sentence.— Ed. 
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§ 8. And also, where a man is seised of lands in fee simple, and 
hath issue a son and daughter by one venter, and a son by another 
venter, and die, and the eldest son enter, and die without issue, 
the daughter shall have the land, and not the younger son ; yet the 
younger son is heir to the father, but. not to his brother. But if 
the elder son doth not enter into the land after the death of his 
father, but die before any entry made by him, then the younger 
brother may enter, and shall have tlie land as heir to his father. 
But where the elder son, in the case aforesaid, enters after the 
death of his father, and hath possession, there the sister shall 
have the land, because possessio fratris de feodo simplici facit 
sororem esse haeredem. But if there be two brothers by divers 
venters, and the elder is seised of land in fee, and die without issue, 
and his uncle enter as next heir to him, who also dies without issue, 
now the younger brother may have the land as heir to the uncle, 
for that he is of the whole blood to him, albeit he be but of the 
half blood to his elder brother. 

In this case he doth maintain that which w as before affirmed of the 
whole and entire blood ; for in respect thereof the feminine shall be 
preferred before the male; and doth^set down the rule or maxim 
quod possessio fratris de feodo simplici facit sororem esse hcoredem ; 
in which rule every word is to be observed; first, that the brother 
ought to be in actual possession of [the] fee and frank-tene- 
ment, either by his own act, or by the actual possession of another ; 
for if neither by his own act, neither by the possession of another, 
he do gain more than did descend unto him, the brother of the half 
blood shall inherit; and therefore if land, rent, advowson, &c. do 
descend unto the elder brother, and he die before entry made by 
him in the land, or receipt of the rent, or presentment unto the 
church, the younger brother shall inherit; (3/7. 7 .5 a) and the 
reason is, because of all hereditaments in possession, he who will 
claim such hereditaments as heir, must make himself heir unto him 
who was last actually seised, as before in the [ third ] section is 
shewed. But if the eldest son enter, and by his act have gained 
the actual possession, or if the land were in lease ( 1 ) for years, or 


,l) See Co. Lit lj a.— Ed, 
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in the hands of a guardian, and the lessee, or guardian, do possess 
the land, there the possession of the lessee, or guardian, doth vest 
the actual fee and frank-tenement in the eldest brother. Vide 
6 Co. 57 b. [ Bredimans case ] and in that case, the sister shall 
inherit as heir unto her brother, who was last actually seised. But 
of a reversion ( 1 ) or remainder, expectant upon an estate for life, 
or in tail, there he that doth claim the reversion, as heir, ought to 
make himself heir unto him who made the gift, or lease, if the re- 
version or remainder do descend unto him ; or if a man do purchase 
such a reversion, he that claims as heir ought to make himself heir 
unto the first purchaser, as by many books cited in 3 Co. 42 a [Rat- 
cliff's case] may appear ; and by that which hath been said, it 
appeareth, that if a king, by his letters patent, doth create a baron, 
and doth give the dignity to him and to his heirs, and he hath issue 
a son and a daughter by one venter, and a son by another, and 
dieth, and after the eldest son dieth without issue; in this case the 
dignity shall' descend unto the youngest son; for it cannot be said 
that the eldest son was in possession of the dignity, no more than 
of his blood, for the dignity is inherent to his blood, and neither by 
his own act, nor by the act of any other, hath he gained more 
actual possession, if so it may he called, than by the law did descend 
to him ; and then the younger brother may make himself heir unto 
his father, and not unto his brother; so that this word “ possession,” 
which is as much as pedispifsitio , doth extend only unto things, of 
which a man by his entire or other act may acquire actual possession. 
Also these words feodum simplex , do exclude estate tail as in the 
sixth section. Vide in Plowd. fo . 57 a [ Wimbish v. Tailbois ]. 
3dly. Facit sororem esse hceredem , by w r hich is implied, quod in hoc 
casu soror est lucres f actus, and that the l$w, without some other 
act, doth not make the sister heir, but the younger brother after 
the death of the elder brother, is hceres natus to his father, but 
the act, by which the eldest brother doth gain actual possession, 
facit sororem esse hceredem ; so that when the eldest son hath not 
actual possession, or if it be such an inheritance, where any actual 
possession cannot be gained, per pedis positionem, or by other act, 
this by the law shall descend to the brother of the half blood. 
3 Co . 41 £, et seq . [ Ratcliff's case.] 


(1) Set Co. Lit . 15 «.— IaI. 
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A man bath a son and a daughter by one venter, and a son by 
another, and in assize of mort (Tauncestor, the eldest son by false 
verdict is barred, and after he dieth, the daughter shall have the 
attaint, because she is heir to her brother, and not the son of the 
half blood ; and when she is restored, tfie brother of the half blood 
shall have the land, because the eldest brother was never in pos- 
session of the land. Keihe. 1 19 b. And then the proverb is, “ one 
such beat the bush, the other shall have the bird." Plowd. 57 «. 
[ in Wimbish v. Tailbois.] 


§ 9. And it is to wit-, that this wofd ( inheritance) is not only 
intended where a man hath lands or tenements by descent of inhe- 
ritage, but also every fee simple or tail which a man hath by 
his purchase may be said an inheritance, because his heirs may 
inherit him. For in a writ of right which a man bringeth of land 
that was of his own purchase, the writ shall say, quam ctarnat esse 
jus et hcereditatem suam. And so shall it be said in divers other 
writs which a man or woman bringeth of his own purchase, as ap- 
pears by the Register. 


In this place is shewed the true understanding, •according to the 
law, of this word “ inheritance,” which also Littleton declared in 
the first section; for there he saith, feodum (by purchase) idem est 
quod hareditas-, so ‘afterwards, sect. 732; whereto agreeth Plowd. 
464 a [in Eystan v. Studd ] and 58 a, b, by Montague, Chief Jus- 
tice [in Wimbish v. I'&ilbois ] whereby the student is to learn, and 
this way to observe, the sense and operation of the words of the 
Jaw, which many times differ from the common vulgar understand- 
ing of them; et ignorantia juris non excusat, 2 Co. 3b [in Mancer*s 
case ] : and for proof of his opinion aforesaid, he voucheth the Re- 
gister of Writs original, which book is most ancient of any book of 
the common law, and of greatest authority. 10 Co. Pref. fo. 8 a; 
and in it are contained the principles and fundaments of the common 
law, as Fitzherbert, in his preface to his book called Natura Bre- 
vium, doth declare, and Plowd. 74 a, 3 Co. 38 a [Ratcliff's case]. 
Dr. Stu. lib. 1. cap. 9. in fine, and Calye's case , in 8 Co. 63 a : 
whereby appeareth how judicious the opinion of Justice Fitzherbert 
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wan, and how truly he citeth ( 1 ) the principles of the law, and 
fortifi&th the opinion of Bracton, li . 5. fo. 415, where he saith, 
that breve formatum est ad similitudinem reguUe juris, which case 
before mentioned in 8 Co. the Chief Justice hath reported in that 
form, to this end, that students seeing the singular cage of original 
writs, will, in the beginning of their study, learn them, or at least 
the principal of them, without book, whereby they shall attain unto 
three things of no small moment; 1st. to the right understanding 
of their books; 2d. the trtie sense and judgment of law; and lastly, 
to the exquisite form of pleading. 8 Co. Pref. 5 b. 


§ 10. And of such things, whereof a man may have a manual 
occupation, possession, or receipt, as of lands, tenements, rents, 
and such like, there a man shall say in his count countant, and plea 
pleadant, that such a one was seised in his demesne as of fee. But 
of such things which do not lie in such manual occupation, &c. as 
of an advowson of a church and such like, there he shall say, that 
he was seised as of fee, and not in his demesne as of fee. And in 
Latin it is in one case, quod tails sets it us full in dominico suo ut de 
feodo, and in the other case, quod talis seisitus fult, §c. ut de 
feodo . 


In this section is a point of artificial pleading, the science whereof 
Littleton saith afterwards (s. 534), is one of the most honorable, 
laudable, and profitable things in our law; honorable, for he cannot 
be a good pleader, but he must be [ of] excellency in judgment, 
honor est preemimn cxcellentiai ; laudable, lur the fame and estima- 
tion of the professor, laus est sermo elucidans magnitudihem 
sciential; 3dly, and profitable, for three respects ; 1. for that good 
pleading is lapis lidius, the touchstone of the true sense of the 
law ; 2dly, to the client, whose good cause is often lost or long de- 
layed for want of good pleading, for herein is occasto prceceps et 


(l) The manuscript in this place is ra- bably the word “ opinion ” may have 

ther obscure, and seems to have “ called crept in from the negligence of some 

the opinion,” instead of “ citeth the prin- transcriber, that word occurring twice 

ciple3 the reading in the text is bettor in the prior and subsequent lines.— Ed. 

connected with what precedes, gud pro- 
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experimentum periculosum; lastly, to the professor himself, who 
being for skill therein exalted above others, tanquam inter vibuma 
cupressua , it cannot but be unto him exceeding profitable. Co. to 
the reader 9 before his new Book of Entries , fo. 1 a ; for to obtain 
to the knowjedge of good pleading, the great Book of Entries is of 
singular use and utility. 3 Co. Pref. fo. 2 a; and so are Plowden’s 
Commentaries ; vide his preface to his first part , 1 b ; and especially 
the new Book of Entries made by Coke, Chief Justice of England; 
see hereof also in 14 //. 8. 26 5, by Brooke, Chief Justice, that a 
form must be holden and used, or otherwise all tilings shall be in 
confuse, and without order; for in actions of trespass a colour must 
be given, and yet the sentence is not tljp better, nor the truth of the 
matter, for it* is but formality; and to a plea in the affirmative must 
be an averment, and if it be in the negative, the conclusion must be 
in the negative, and this is but formality, but formality is the most 
chief thing* in our law. France , [ Lawyers Logic ] fo. 24 b. whereto 
he addeth, that the formality in pleading is now partly abridged by 
the stat. 3211. 8. cap. 20, and 8 Eliz. cap . 14, and 23* Eliz. 5 ; * 
and read in 5 Co. 35, 36, [ Playters case .] 

And quod sit dominico suo , Bracton mentioneth; li. 4. tr. 3. 
c. 4 .fo. 255, and in Plowd. 191 [ Wrotesley v. Adams. ] “ demesne,” 
is properly said, when a man hath the thing in possession; but some- 
times, as lor thejdng’s benefit, this word (demesne) is taken more 
largely. StajnfFVrilhfg. c.l.fo. 8&. An assize was brought of 
a portion of tithes, wherein exception was taken to the pleading, 
which wa# de portione decimarum in dominico suo ut de m feodo 9 but 
it seen^th that tithes appropriate by the statute of 31 II. 8. cap. 7. 
are in “ demesne,” for they are tangible and visible ; also the esplees, 
as alleged in a writ of right of advowson de advocatione ecclesice , 
vel de dinar um 9 are in faking of gross dismes, and small dismes, and 
in oblations, &c. and therefore not like to a reversion, suit, fealty, 
or such like, which things are not manorable. Another exception 
was taken, for that he in the reversion after a lease for years, did in 
pleading say, “ by force whereof he was seised of the reversion of 
the tenements ut de feodof where he should have said, in dominico 
suo ut defeodo; for he may have an assize, if the lessee for years 
be ejected ; and of such things whereof a man may have an assize, 
he must say in his count counting, that he was seised in dominico 
suo ; but if the reversion had depended upon an estate for life, then 
the count ought to be ut supra: to which the court did answer, that 
true it is, he might have said so, but yet the othej form of pleading 
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is good enough too j for where a man hath made a lease for years, 
he roaynot with right meddle with the demesne, nor with the fruit 
thereof, but hath only the reversion, and things incident to it, as 
fealty ; and the reversion cannot properly be said [to be] in *f de- 
mesne,” for demesne is properly said, where a man hath the thing 
in possession. Plowd. 191 a [ Wrotesley v. Adams], where other 
books and authorities are vouched to prove it. In some cases, this 
word cum or ut are understood as similitude, and in sonle cases for 
matter in fact. Keble, in 5 H. 7. 2 b. See in Dr. Cowell’s Inter- 
pretation for the word “ advowson a man that hath advocationem, 
or the advowson, it is as much as the defence and patrimony of the 
incumbent’s title. Selden's Hist, of Tithes , 85. Advowson of the 
right of presentment to a church is a temporal inheritance. Dr. is 
Stu. U. 2. cap. 26. fo. 111. 

§ II. And note, that a man cannot have a more large* or greater 
estate of inheritance than fee simple. 

This case doth shew, that estate in fee-simple is the most great 
apd amide estate which a man may have in inheritance, and there- 
fore afterwards ( sect. 298 ) when In any of our books, mention is 
made, that a man is seised in fee without more words, it shall be 
understood in fee simple, for if shall not be understood by this word 
*‘jp fee ’’(fee tail) unless the word in “ fee tail” be especially named, 
and this propter excellent iam ; the like reason is in sect, 99, viz. Es- 
epage, is either incertain or certain ; incertain is seroicium mtliiare, 
certain is seroicium soe&f and if a man speak generally of escuage, 
it- shall be understood secundum excellentiam in common speech of 
the more excellent service, and this is of suit Service for the defence 
pfthe realm, and not de servicio soca. 6 Co. 19 b. [Gregory's 
case]', for » like construction in other cases see more of this . point 
after in sect, 99, 

§ 12. Also, purchase is called the possession of lands or tene- 
ments that a man hath by his deed or agreement, unto which pos- 
session he coraeth not by- title of descent from any of his ancestors, 
or of his cousins, but by his own deed. 

As in the beginning of this chapter mention is made of the pur- 
chasing lands and tenements, and the prescript or rule thereof is 
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taught, so after certain rules delivered concerning the course of 
descents* in .the conclusion Littleton defineth what purchase is) 
whereby we may see, that the law doth otherwise understand the 
word " purchase ” than the vulgar people do, who deem the thing 
only to be purchased, for which money or other recompence is 
paid* 

And some also professing the law have conceived an opinion, that 
this word “ purchase ” must be understood, such a possession of 
lands in any man, to which lands he cometh by purchase or gift 
without recompence, so that always purchase is intended by title {l)t 
for he saith, if a man hath lands by disseisin, this is no purchase* 
so he would have disseisin to be a thir$ division. But the law hath 
disposed, so ’that all inheritances which men have, are either by 
purchase or by descent, et non novit tertium , and the lands which 
a man hath by disseisin, a man hath by his agreement, therefore 
within the definition (2). Plowd. 47 6 [ Wimbish v. Tailhois .] 

A man seised of land, part by bargain and sale) and part by 
disseisin, and part without recompence, and part # in remainder, doth * 
convey them all by these words, “ all his purchased lands,” all shall 
pass. Plowd. 11 a [ Reniger v. Fogosm. ] The consequence of 
this division of purchase or descent, is diverse, and therefore dilL 
gently to be observed ; as for example, by the statute made anno 
6 R. 2. cap. 6, qpiongst other things it is enacted, that whensoever 
and wheresoever such ladies, daughters, or other women aforesaid, 
be ravished, and after such rape* do consent to such ravishers, that 
as well the ravishers as such as be ravished, be from henceforth 
disabled to have or challenge any heritage, dower, or joint feoffment, 
after the death of their husbands and ancestors, and that inconti- 
nently in this case, the next of blood of those ravishers, or of them 
that be so ravished, to* whom such heritage, dower, or joint feoffment 
ought to revert, remain, or fall, after the death of such ravisher, 
or her so ravished, shall have title incontinently, that is to say, after 
the rape, to enter upon the ravisher, or her that is so ravished, mid 
their assigns, lands and tenements, in the same heritage, dower, or 
joint feoffinent, and the same to hold in state of heritage. Upon 

(1) A purchase is always intended by (t) But such as attaiu to lauds by mere 
title, and most properly by some kiud of injury or wrong, as by disseisin, intro* 
conveyance, either for money or some sion, abatement) usurpation, &c. cannot 
other consideration, or freely of gift ; for be said to come in by purchase, no more 
that is in law also a purchase* Co* Lit. than robbery, burglaries, piracy, of the 
18 b.—Ed. like, can justly be termed purchase. Co. 

Lit. 18 h. — Eft. 
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this statute it was holden by all the Justices, 5 E. 4. 6 a, that if a 
woman have issue a daughter, and after do consent to a ravisher, 
and the daughter do enter into the lands in fee simple, and after 
the mother have issue a son, that the daughter shall retain the lands 
for ever, and the son, though he be heir, shall not put her out, for 
her entry is given by a special law, and she was then in rerum naturd , 
and thereof a purchaser. But if a woman seised of lands in fee 
simple, having issue two sons, do consent to a ravisher, the eldest 
son dieth without entry, leaving his wife enceinte with a son or 
daughter, and the youngest son doth enter, and after, the issue of 
the eldest son is born, in this case it is clear, that the eldest son 
shall devest the land from the uncle, for it might have vested in the 
ancestor ( soil.) in his father, if he had not died, and therefore 
though the uncle be the first that did enter, yet he shall be ad- 
judged by law to be in by descent, in which case the son of the eldest 
brother shall be heir after his birth. Vide 1 Co. 99 a \in Shelley's 
case.] And SO the case is agreed in 9 H. 7. 25, if a lease be made 
to one fftvlife, the, remainder to the right heirs of J. S., if J. S. do 
die having a daughter, his wife enceinte , the daughter entereth, her 
claim is by purchase, and therefore that son born after, shall never 
devest it. But if a lease be mad| for life, the remainder to the 
right heir§ of J. S. in fee, [J. S.] dieth leaving two sons, the eldest 
son dieth, his wife enceinte with a son or daughter, the tenant for 
life dieth, the younger son entereth, and afterwards#tlie son of the 
eldest son is born, now it is clear also that the son of the eldest 
shall deves^ the land from the unde. 1 Co. 99 a. If a man make 
a gift in tail of land in gavelkind to another, and to the heirs male 
of his body, and he have issue four son&, by descent the four sons 
claim, and therefore they shall inherit. But if a lease be made for 
life of lands in gavelkind, the remainder to *the right heir of J. S., 
and if J. S. dieth leaving four sons, the eldest son in this case shall 
have the remainder only, for there may be but one right heir in 
case of purchase, and so is Ellerkar s opinion expressly in 9 II. 6. 
241. If a man make a lease for life, the remainder to the right 
heir females of the body of J. S., J. S. hath issue a son and a 
daughter, and dieth, in this case the daughter shall not take the 
remainder, for she is not heir female to take by purchase ; and yet 
it is plain, if a gift Jn tail be made to J. S. himself, and to the heirs 
female of his body begotten, J. S. dieth having issue a son and a 
daughter, the daughter shall have the lands by descent, and in 
Brooke's Abridgment , tit. Donc > 42, it appeareth that Hare, Master 
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of the Rolls, did take the difference between a gift in possession to 
a man and his heirs females, and a lease for life, the remainder to 
the right heirs females of his body, for in case of remainder, as he 
saith, she must be heir in deed, or otherwise she shall never claim 
it by purchase. 1 Co. 103. [Shelley 9 s case.] Lambert's Customs of 
Kent , 398, where he saith, if a remainder “ to a right heir male” 
is a good name of purchase, but “ to the next heir male ” is no name 
of purchase, except it be by devise ; and more of this matter, and 
the diversity, when a$man shall be said to be in as a purchaser, or 
by descent, see Plowd. 56 b [Wimbzsh v. 1 ailbois, ] and in 3 Co. 
62 a [Lincoln College's case,] et nota bene, it also appeareth in 
this section, that some be ancestors to the heir, and some be cousins; 
so is Bracton, lib. 2. c. 31. fo. 67, sciendum quod cognationum , 
sive parentelarum, alia: sunt supra, alia: sunt infra , alia: ex trans- 
verso sive d latere: parentes vero, qui sunt supra, did poterunt 
antecessores , et parentes, sed qui mortui sunt, et hceredes antecedunt, 
i . cedunt ante , et ha:redes cedunt eis sub, quasi succedunt. 

And this word “ ancestor” in the common law, is undef stood as 
well of the immediate parents, as of those that are higher, as may 
appear by the statute of the 25 22. 3, De natis ultra mare ; and so 
in statute of 6 R. 2. cap . 6, ai^ by many others ; but the civilians 
call ascendants up, until you come to the great grandfather, parents, 
and those above they term majores, which we aptly expound ante- 
cessors, for in the descendants of the like degrees they are called 
posteriores. It is also shewed in this place, that he that will make 
title as heir by descent, must derive his title from one; that is his 
cousin, for if there be no consanguinity of blood between him and 
his ancestor, he cannot be his heir ; as from example, if the pur- 
chaser of landsjn fee die without issue, the heir of the part of his 
father must be his heif , and if there be no such, in default of such 
issue, the heirs of the mother’s side of the purchaser shall inherit ; 
for the purchaser hath both a father and a mother, and therefore 
the one side and the other are the purchaser’s cousins of his blood ; 
but if there be no heir of the part of the father, or the part of the 
mother of the purchaser, in that case the cousins of the wife of the 
purchaser cannot inherit those purchased lands, for they all be 
strangers in blood to the purchaser. Also if the purchaser had 
issue, who had the land by descent, and from him also the land had 
descended to his issue, and so from issue to issue, till four or five 
descents, and the last issue had died without issue, there if the heir 
of the part of the father, or of the part of the mother of the first 
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purchaser, do fail, no heir of the part of |ny woman whom itny of 
the issues had taken, shall have theland by descent ; for they all 
be strangers to the blood of the first purchaser, and therefore their 
lineage shall be estranged unto the land; for such are but of al- 
liance to the first purchaser, and not of his blood, and tfib land 
shall descend to the blood and not to the alliance without blood. 
Plowd . 447 a, [ Clerc v. Brook,] 12 E. 4. 14 a. Plowd. 296* 
[Caveil v. Cuddirtgton.] 49 Ass. pi. 4. * 

If a man purchase lands in fee, and die, th without issue, having 
heirs both of the part of his father, and also of his mother, the 
heir of the part of the father entereth, and dieth without any heir 
of the part of the father of the purchaser; in this case [the] lands 
shall not descend to the heirs of the part of the mother of the 
purchaser, because it is a maxim in the law that of all hereditaments 
in possession, he who will claim them as heir, must make himself 
heir to him who was last actually seised, and heir they cannot be 
without consahguinity and cousinage in blood, and between them 
there is he cousinage in blood. Vide 3 Co. 42 a. {Ratcliff's case.] 
12 E. 4. 14. Brooke Descents , 38. Lit. s. 3. 

Lib. I. Cap.IL— FEE TAIL. 

c 

| IS. Tenant in fee tail is by force of the statute of Westm. 2. 
cap. 1, for, before the said statute, all inheritances were fee simple : 
for all the gifts which be specified in that statute were fee simple 
Conditional at the common law, as appeareth by £he rehearsal of the 
same statute. And now, by this statute, tenant in tail is in ftyo 
manners, that is to say, . tenant in tail general, ancl tenant in tail 
special. 

§ 14. Tenant in tail general is, where lands or tenements are given 
to a man, and to his heirs of his body begotten. In this case it is 
said geiieral tail, beoause whatsoever woman, that such tenant 
taketh toVife (if he hath many wives, and by every of them hath 
issue ), yet every one of these issues by possibility may inherit the 
tenements by force of the gift, because that every such issue is of 
his body engendered. 

% 15. In the saine manner it is, where lands or tenem'entsare 
given to a woman, and to the heirs of her body ; albeit that she 
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hath divers husbands, yet the issue, which she may have by every 
husband, may inherit as issue in tail by force of this gift } and there- 
fore such gifts ate called general tails. 

§ 16 % .Tenant in tail special is, where lands or tenements are given 
to a. ,man and to his wife, and to the heirs of their two bodies be- 
gotten. In this case, none shall inherit by force of this gift, but 
those th|t be engendered between them two.* And it is called es- 
pecial tail, because if the wife die, and he taketh another wife, and 
have issue, the issue of the second wife shall not inherit by force' 
Of this gift, nor also the issue of the second husband, if the first 
husband die. • 

The law of England doth consist of three parts, the oonunon law, 
customs, and acts of parliament. 4 Co. Pref. fo. 2 b. Dr. $ Stu, 
li. 1. cap. 4. in fine. Cowell's Inst. li. 1. tit. 2 and 3.- Vide Plotcd , 
fo. 9 b, and 243. Ashe, his Epist. Ded. to the Annals of dhe Law, 
Fortesc. cap. 8. And therefore the student of the laws of England 
must be no less diligent to learn the laws positive, or statute laws, 
and to apprehend the true sense and interpretation of them, than to 
understand the principles and maxims. And with what gravity sta- 
tutes are made in .England, see Fortesc. cap. 18. And in the Preface 
to 9 Co. fo. 3 a, you may read the threefold end of this great and 
honorable assembly of estates, and that this court, being the most 
supreme court of this realm, is a part of the frame of the common 
law, and in some cases doth proceed legally according to the ordinary 
course of the common law, as it appeareth in the 30 E. 3. fo. 11. 
Vide 1 1 Co. 14 a. 

The statute is called* by file name of Westminster 2, and was made 
anno 13 E. 1. cap. 1, and is so called because the king kept his 
parliament there; end for that cause the former statutes made in that 
king’s reign, in anno 3 E. 1, are called Westminster the 1st, and pot 
because the parliament was the first, or that this word “ parliament” 
then first crept in, as some have supposed. 9 Co. Pref. fo. 6 a , 
And upon the same occasion it is, that divers other statutes have 
their appellations from the place where the parliaments were holden 
and kept, as the statute of Merton, Marlebridge, Acton Burnell, 
atat. Eborac. 

And . the statute. Westm. 2. cap, 3. was . made at the suit, by the 
instant means of the Nobles, and Gentry of the Realm, and there- 
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lbre may be termed Gentilitm munieipale \ Cucylles y 75. 1$ut it 
is a maxim in policy, and a trial by experience, that the alteration 
of any fundamental point of the ancient common laws, and customs 
of this realm, is most dangerous ; for that Which hath been refined 
and perfected by all the wisest men in former successions f 8F ages, 
and proved, and approved by continual experience, to he good and 
profitable to the commonwealth, cannot, without great hazard and 
danger, be altered. Infinite were the scruples, suits, aiyl incon- 
veniences, that this statute did introduce* which intended to give 
every man power to create a new-found estate tail, and to establish 
a perpetuity of his lands, so as the same should not be aliened nor 
let, but only during the life of the tenant in tail, which [was] against 
the fundamental rule of the common law, viz. that all estates of 
inheritance were fee simple ; whereupon these inconveniences fol- 
lowed, purchasers defeated, creditors defrauded of their just and 
due debts, leases evicted, and other estates, made upon just and due 
considerations, were avoided, offenders emboldened to commit ca- 
pital offfoaces, and many other inconveniences followed. 4 Co. Pref. 
25. etvide6pt.fo.9a. etfoAQa. And in Cukes Preface to his 
9th part, /o. 7. etseq. he saith, it is very observable out of what 
root, the doubts and questions in law do grow, the most difficult 
whereof do spring out of acts of parliament, and that in two sorts; 
either when an ancient pillar of the common law is taken out of it, 
or when new remedies are added to it : by the first, arise dangers 
and difficulties ; and by the second, the common law justly under- 
stood is not bettered, but in many cases so fettered, tha£ it is very 
much weakened: take one example for both, in 5 Edw. 3. fo. 14. 
Sir ‘William Herle, Chief Justice of the Common Pleas, saith, that 
the statute de donis conditionalibus was made in the reign of Ed- 
ward the First, who was* the most sage king that ever was; and in 
the 9*E. 3. fo. 22, he saith, that they were sage and wise men who 
made the statute ; arid the lause of the statute was, to save the 
heritage of the blood of them, to the gift was made, 1 and yet 
that statute, shaking a main pillai^of the law, which made all estates 
of inheritance fee simple, no wisdom could foresee such and so many 
mischiefs, as upon these fettered inheritances followed ; for hereby 
was established general perpetuity by act of parliament, for all who 
had, or hereafter would make them/ by force whereof, all the pos- 
sessions in England in &ct were intailed accordingly, which was the 
occasion arid cause of the said and divers other mischiefs. Vide 
3 Co. Pref \ 7 a . And here may arise questions, wherefore, by all 
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the titne of three hundred years and more, and after the said mis* 
chiefs and inconveniences found by experience, which the makers 
of the said new, statute did not and could not then foresee, (for 
rerum progressus ostendunt multa quce in initio prcecavere seu pro - 
viderepon possunt J 9 the said statute hath been suffered to continue 
in force even unto this day, for so much as eodem modo quo quid 
constituetur , dissolvitur; the answer is, it hath been attempted and 
endeavoured to be rescinded at divers parliaments, and divers bills 
exhibited accordingly, and which the Lord Coke saith he hath seen, 
but always they have been, for one pretence or other, rejected ; but 
the truth was, that the Lords and Commons knowing their estates in 
tail were not to be forfeited for felony or treason, as all estates of 
inheritance were before the said act, (and principally in the time 
of 11.3. in the Barons’ wars), and finding that they were not an- 
swerable for the debts, and incumbrances of their ancestors, nor 
the sales, alienations, or leases of their ancestors did bind them; 
for the lands which were intailed to their ancestors always did reject 
those bills. 6 Co.fo . 40ft [in Sir A. Mildmay s case. ] Wj>ere it is 
said, that the Justices by law did find out a way and means for the 
inconveniences thereof, to cut off those estates tail. But Nota, 
reader; that the [recovery] (1) was not then first had, but was 
more ancient. 10 Co. 37 a. b. [in Mary Portingtons case.] 

Littleton, in the beginning of this Chapter, doth briefly rehearse 
the statute, which tnakcth a new law yi this case, and is the ground- 
work of all that followeth in the same Chapter. But the student 
may do well, before his further proceeding, to see and peruse the 
very statute itself at large, melius est petere fontes quam sectare 
rivulos. 8 Co. 1 1 6ft* 10 Co. 41 a. Nemo enim aliquant partem recto 
intelligere possit , antequam totum iterum atque iterum perlegerit . 
3 Co. 59b. *• - * 

In the reading of this and all other statutes, for the apprehend* 
ing the purview, the preamble of the ^ct is to be considered, which 
Dyer, Chief Justice of the Cpjj|nion Pfeas, termeth, a key to open 
the minds of the makers of the act, and. the mischief which they did 
intend to remedy (2); Plowd. 369a. but note, this is not general. 
Also it is to be known, 4hat the style or title of the act is not any 


(1) On referring to the case in Coke’s only single word which will supply the 

Reports, it will be seen, that this is the omission in this place.— Ed. 

( 2 ) See Co. Lit. 79 — Ed. 
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parcel of the act of parliament; and divers acts be of greater ex- 
tent than the title is. Vide 11 Co. 33 0 , 6 . [in Powlter's case.] But 
you shall not find the word “ intayle” in that statue, though after, 
in another statute, made in the §ame parliament, cap. 4. the very 
word “ fee-tayle ” is named. Plowd . 251 b . [in WilUon v. Berkley.] 
And that name was given upon the certainty of the inheritance, as 
Littleton saith (sect. 18), for he saith, that, tattiare idem est quod 
certitudinem ponere , and because in the gift it is expressed of whose 
body the heir, who shall inherit* shall issue, therefore he saith it 
was called “ tayle.*’ And the opinion of Dyer, Chief Justice of the 
Common Pleas, was, that it might take that name from the French 
word toiler, that is, to cut, car a taiUer bois , is to cut wood, and 
because the estate is divided, docked, or cut off; for,* before it was 
fee simple, and now by that statute the fee simple is cut of£ and 
the estate thereby is divided, docked, cut off, or made less; it 
may be termed “ estate-tail,” that is to say, estate cut or made 
less( l). Plowd. 2515. Itappeareth, by the preamble to this sta- 
tute, th$t the makers thereof had full mid perfect consideration 
what the common law was in this point, before the framing of this 
new law, which is a necessary observation for all parliament-men, 
to whom the making of acts of parliament are committed : the ne- 
glect whereof is many times great occasion of multiplicity of suits 
and contentions. 4 Co. Pref. And because divers statutes are 
penned briefly, without such declaratory preamble, the student of 
the law must first diligently inquire, what the common law was in 
those cases, before he can sufficiently understand the true sense 
and sentence of the said statute. Vide of this matter in Plowd. 
235a. [in Willion v. Berkley ], and in 8 Co. 70. Nota , four tilings 
are to be discerned, and considered, for the sure and true interpre- 
tation of all statutes, Nofi in legendo sad m \intelligendo leges con- 
sistent: therefore Stamford, in his Preface to the Pleas of the Crown, 
saith, Citavi etiam non pauca $ Bractono et Britt ono , vetustis legum 
scriptoribus , hoc nimirum consilio, ut cum leges Coronet, magnd 
ex parte jure statutario constant , ponatur ante legentis oculos com- 
mune jus, quod fuit ante ea statuta condita . Nam ea res maximb 
conducit recte interpretandis statutis. Id enim intelUgenti , statim 
occurrunt mala, qua commune jus contraxit. Permdet autem tile, 
quote illorum malorum parti medeiur, et quote non, et sit ne hujus- 


(l) Sec Co. Lit. 18 fr, aud 22 
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modi Statutum, nonatum jus per se; an nihil aliquid quam communis 
juris affirmatio . Quce omnia nisi tenuerit interpretator statuti fal- 
letur inierpretando statuto , habebit ubi consist at, eo quod minus 

respicit materiam , smcfe emanat statutum . hcec, pulcrum duxi 

perscrutari antiquitates , r/ prcecepta, quce ex principiis nascuntur. 
Nam qui refert se ad principia , s* perspicit artium causas , oc cer- 
^ et firmam notitiam habet , qua neque evert i, neque falli ullo 
ntodo potest Read Coke’s Preface to his Fourth Book, concerning 
making new laws, six things, amongst others, do principally fall into 
consideration. 

In the beginning of this Chapter Littleton teacheth, that before 
this statute of Westm. 2. cap. 1. there jvas but one statute of inhe- 
ritance, and tliat was fee simple; but the estate fee simple was in 
two sorts or manners ; the one fee simple absolute ; the other con- 
ditional; whereof read at large in Plowd . 235 a. et seq. [ Willion v. 
Berkley ], and in 7 Co. 13 b. and in 9 Co. [ Beaumonts case] 140 a. 
Plowd . 562a . [ Walsinghanis case.] 

This statute hath ordained quod voluntas donatoris secundum for - 
mam dord sui manifeste expressa de ccetero observetur. And so the 
observation of the will of the donor, is made to be the reformation 
of all that, which then was thought to be amiss. And so the will 
of the giver is all the effect of the statute: and therefore it followeth, 
that the alienation, of the donor shall not bind the issues, nor the 
donor ; nor the second husband shall be the tenant by the curtesy ; 
nor the issue of him and the wife, shall not inherit ; so that the ex- 
pressing of jhem in the statute is but superfluous; for the clauses are 
but consequent to the first purview, and are included in the first pur- 
view, for voluntas doAatoris doth include them, and many others ; for 
the second wife shall not be endowed ; nor the donee cannot charge 
the land with a rent-charge, or other incumbrances ; neither shall 
he forfeit the land for f felony, nor other acts may he do to the dis- 
inheritance of the issues. And all thil is intended in the first clause 
or purview; that is to say, vohsqtas donatoris observetur , for these 
acts are against his will, and evfery thing which is his will is reformed 
by this act, and every thing which is his will is made laiy by the 
statute. Plowd. 247 b. et seq. [ Willion v. Berkley. ] 

Although the statute do say, quod voluntas donatoris secundum 
formam in chartd doni sui manifeste expressa de ccetero observetur. 


(l) See ante, page ;>,- r iuf. 
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yet Littleton in this section saith, that every gift in tail within the 
statute de donis conditionaUbus , before the making of the said 
statute, was fee simple at the common law; whereby we learn that 
the statute de donis conditionaUbus was a nurse, and no mother of 
estates of inheritance tailed ; in that it doth preserve estates of in- 
heritance tailed, but doth not engender or procreate any estates 
tailed, which were not fee simple conditional before ; and therefore 
the law is clear, that if lands be given to a man et semini sue, or 
liberis suis de corpora , or prolibus suis , or exitibus sms, or pueris 
suis de corpora , in these cases* the donee hath no estate in fee tail, 
but only one estate for term of life, for if such gifts had been made 
before the statute, those wgrds would not have made an estate in 
fee simple conditional, for want of the words “ his heirs,” and there- 
fore, by Mr. Littleton’s rule, no estate tail by the statute de donis 
conditionaUbus , for the statute doth not create any new inheritance 
at the common law. 1 Co. 1035. [Shelleys case.\ And therefore 
if a lease be made for life, the remainder to the heirs males of the 
body of«J. S., in this case, if I. S. having issue two sons, and his 
eldest son, having issue a daughter, dieth in the life of I. S., and 
then I. S. dieth ; in this case the youngest son of I. S. after his 
death cannot take the fee simple conditional by the common law ; 
for he was not heir male of the body to take the fee simple by pur- 
chase ; for first he must be heir, and secondly he jpust be heir male ; 
and therefore, if I. S. had bqpn attainted of treason or felony, the 
heir male of his body should never take the remainder, for he was 
not heir. And in 12 Edw. 3. tit. I ariance , 77, where a man made 
a gift to the husband and the wife, and to the heirs of the body of 
the husband, and if the husband and the wife* die without issue of 
their two bodies, that then it shall remain over ; in this case, al- 
though the will of the donor do appear, • ‘that the wife shall be 
also donee in the special tail ; yet for so mhch as by the order of 
the common law [she] cannot have any estate in fee simple con- 
ditional, therefore she cannot have an estate tail by the statute; but 
in the former case, where lands be given to a man and to his heirs 
females of his body, here is an estate of inheritance vested in the 
donee, the which estate of inheritance the statute de donis con - 
ditionalibus doth direct to the heirs females by descent, notwith- 
standing there must be an issue male. 1 Co* 103 b. et seq. [Shelleys 
case ] and 7 Co. Nota bene, the statute de donis conditionaUbus 
doth not create estate tail, but of such estates as were fee simple 
conditional, and descendible in such form tts now by the statute 
the lands shall descend. 
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§ 17. In the same manner it is, where tenements are given by one 
man to another, with a wife ( which is the daughter or cousin to the 
giver) in frank-marriage, the which gift hath an inheritance by 
these words ( frank-marriage ) annexed unto it, although it be not 
expressly said or rehearsed in the gift (that is to say) that the donees 
shall have the tenements to them and to their heirs between them 
two begotten. And this is called especial tail, because the issue 
of the second wife may not inherit. . 


A gift in frank-marriage at th^ common law before this sta- 
tute de donis conditio nalibus, and was in especial an estate of inhe- 
ritance in the donee, as by the same statute may appear ; and Brae - 
ton, li . 2. c. 7. fo. 25. But post prolem suscitatam , they might 
alien their lands to the disinherison of their issues, of the donor in 
reversion, as the other donees upon condition might* do. And this, 
especial estate of inheritance might be framed by the orefer of the 
common law, without these prescript words (his heirs), and for 
that cause an estate in tail special was made by the only word 
“ frank-marriage,” without other essential words of inheritance: 
and this was for favor which the law had unto women,* and unto 
their advancements by marriage ; for beside this case, and that other, 
of gifts made in frank-almoigne, which the laW intended was for 
the advancement of divine service, no estate of inheritance might 
pass without these words ( and his heirs.) Vide ante? fol. 7 b , in 
fine. 

Note , in Dyer, 272 b . Lands maybe given by frank-marriage, as 
well after marriage as.before, because the marriage may be intended 
to be the cause. Vide Perkins , 48 h. [a\ 237,] * 

Also note the intendment of the law of frank-marriage, which is 
well with a cousin, as with a daughter of the donor, for advance- 
ment. Dyer, 287 a, and note 45 E. 3. 20, and in Cokes 9 part 14, 
[ in Dowmans case ] a gift in j rank-marriage with his sister; read 
this case and Cokes 10 part 118 a [ Cheyneys case.] 


^ 18. And note, that this word ( talliare ) is the same as to set 
to some certainty, or to limit to some certain inheritance. And for 
that it is limited and put in certain, what issue shall inherit by force 
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of such gifts, and l^pw long the inheritance shall endure, it is called 
in Latin, feodum talliatum , i. e. hcereditas in quandam certitudinem 
limit at a. For if tenant in general tail dieth without*issue, the donor 
or his heirs may enter as in their reversion. 

Concerning the derivation of this verb ( talliare ), here appeareth, 
and in Plowd. 251 a [ in Willion v. Berkley, ] But at the end of 
this section Littleton saith, if the tenant in tail die without issue, 
the donor or his heirs may enter, as in their reversion. But here 
must be excepted the interest of dower, or of tenancy by the cur- 
tesy, which the common law did give in all cases of inheritance, 
w’hereof the issue between, by possibility, might inherit, although it 
hath happened de facto , that one of the parties, so of such estate 
seised, died without issue of his body ; for the having of issue doth 
not make the ^estate tail but the gift. 1 Co. 84 b [ Corbet s case .] 
Plowd . 233 [ Willion v. Berkley ]. For the judges have conceived, 
that the statute itself, and the makers thereof, had no other mean- 
ing or intent. Perkins , 63. Dr . Stu. 49. Bract on, lib . 2. fo. 92 b . 
Quia pura est donatio ah initio, et purum feoff amentum, quamvis 
per conditionem tacitam vel expressam ^dissolutum ; and according 
nota 8 Co. *34 ( 1), although the estate of inheritance, out of which 
such interest was ^derived, be ^determined ; for it is tacitly implied 
in the gift, and the rule hath nq place in this case, cessante statu 
primitivo cessat derivativum ; for this is one of the four incidents to 
an estate tail, which inseparable incidents, by the law annexed, 
cannot be prohibited. 6 Co. 41 a [ Sir A* Mitdmays case], and 
note Fitss.N. B. 149. 12 jE. 4. 2 b. For the ending of this sec- 

tion, I will only shew what is the definition of .this word ( reversion) ; 
it [is ] a noun substantive made of the verb reverter, so that reversio 
terrce is, in English, the returning of the land , which is, as much 
in sense, as the land returning , as the Lord Dyer defined it. 
Plowd. 196 b. 158 b. 

§ 19. In the same manner it is of the tenant in especial tail, &c. 
For in every gift in tail without more saying, the reversion of the 


(l) Paim*/* rase:. — Ktl. 
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fee simple is in the donor. And the donees ai^t their issues shall 
do to the donor, and to his heirs, the like services as the donor 
doth to his lord* next paramount, except the donees in frank-mar- 
riage, who shall hold quietly from all manner of service (unless it 
be for fealty) until the fourth degree is past; and after the fourth 
degree is past, the issue in the fifth degree, and so forth the other 
issues after him, shall hold of the donor or of his heirs as they hold 
over, as before is said. 


The reversion of the fee sample of. every gift in tail is in the 
donor : in 5 it. 7. 14, Townsend said, that at the common law the 
tenant in tail had fee simple, and that estate doth continue after the 
statute, for the stat. Westm. 2, cap. 1, doth restrain nothing but the 
alienation, and that the issue shall have formedon ; whereas at the 
common law he had no remedy. But by the rule of all the court 
after the making of this statute, tenant in tail hath but >fee tail, 
and not a fee simple. But the donor doth retain the fee-simple, 
and two fee simples cannot be of [one] land, and the donor may 
give or forfeit* his fee-simple. Bro. Estates, 40; for reasonable crea- 
tures, who had the construction of the statute, immediately after the 
statute, did divide their estates upon reason, in the execution of 
the will of the donor. For when the statute had ordained, quod 
voluntas donatoris observetur , the consequence is, that the donee 
is restrained to alien lawfully the fee simple, or to do # other acts 
which tenant in fee simple might do. And because he was re- 
strained to do sucfi lawful acts of fee simple, or to intermeddle 
with the fee simple, they took the intent of the makers of 
the statute, and of tfe donor, to be, that the donee had no fee 
simple, for it should '%e in vain to judge the fee simple in him, when 
he could do nothing lawfully with it. And therefore upon this 
reason they took it, that the fee simple was left in the donor, and 
yet nevertheless that the estate of the donee was an estate of inhe- 
ritance, because the heirs of his body shall inherit it. But this 
inheritance cannot be a fee simple, for then there should be two 
fee simples of one land, but they took it to be a more base estate 
of inheritance, and called it fee tail, which is an estate of inherit- 
ance limited in certainty ; and so upon good reason, in performance 
of the will of the donor, and of the makers of the statute also, 
they conceived [by] the purview that the estate was divided, and 
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that the donee had an estate tail, and the donor a fee simple, which 
he may grant oxM to another, and may grant it over by way of 
remainder, which before the statute he might nqt^do, for then it 
was a fee simple in the donee. Ploufd . 247 5, et seq . [in WilUon 
v. Berkley*’] 

And vide in 3 Co.fo . 3 b 9 that he, who hath a remainder ex* 
pectant upon an estate tail, shall have a writ of error upon a judg- 
ment given against the tenant in tail, though there was no such 
remainder at the common law ; for when the statute de donis eon - 
ditionalibus had enabled the ‘donor to limit a remainder upon an 
estate tail, all actions which the common law did give to privies in 
estate, be by the same statute, as incidents, tacitb 9 given also, ac- 
cording to the rule of the common law; and therefore as those in 
remainder expectant upon an estate for life, or they in reversion, 
shall have a writ of error by the common law, of a judgment given 
against the tenant for life though they were not made parties by aid 
prayer, voucher, or receipt ; so after the statute de donis condition- 
alibus , ^hall he have, that is in reversion or remainder expectant 
upon an estate tail ; and note in Co . ibid. 4 a . b . 

Also it is here thought, that the donees and their issues shall do 
unto the donor and his heirs, the like services, which the donor doth 
unto his lord next above him. So there is a tenure created between 
the donor and the donee. Vide 10 Co. 108 b ( 1 ), ^ind in 2 E. 4. 5 5, 
Danby, Justice, said unto a Serjeant, 41 Will you make a question 
whether tenant in tail shall be tenant unto the lord paramount, or 
unto the donor, quasi deceret , it is no question but that lie holdeth 
of the donor, although this word be in the gift, tenendum de capi - 
talibus do minis” • 

It hath been adjudged where the tenant that holdeth of the king 
in capite in chivalry, maketli a gift in tail*/ and [the donee (2)] 
dieth, the king shall not have the wardship of the heir of the 
donee of this land, but the donor shall have it. 4 II. 6. 19. Plowd. 
$49 a, et seq. (3). Vide Fitz. N. IS. 143, b ; and in Kcthcay, 
124 a , it is said, if I be seised of lands in fee simple, the which is 
holden of another man by knight s service, and 10*. rent, and after 
I do make a gift in tail, and do reserve no service, now the donee 
shall pay unto me such service as I pay over. In this case, if the 


(1) Lotkki’s ca«e.~ Ed. (•:) The insertion of these words is necessary.— Ed. 

(;'•) In trillion r. Berkley. — /■:</. 
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lord do release unto me all manner of services* the services which 
were due unto me upon the gift, nevertheless snail not be extinct ; 
and yet the eeryice which the donee doth pay unto me, was by 
reason of the services which I do pay over ; and the reason is, be- 
cause my donee is an estranger unto the release made unto me by 
the lord, and also the service, due by reason of the gift in tail, be 
not parcel of the ancient service, but is merely a new tenure, be- 
tween the donee and the donor, and so it is no reason that by the 
release made unto the donor, the seignory between the donee and 
the donor shall be extinct. The same law is, where the heir doth 
endow his mother, although the lord do release unto the heir, yet 
the heir shall have the service- of tenant in dower, as he had before 
the release. But if a man give land in tail, reserving unto himself 
certain rent, et facie ndo capitalibus dominis feodi servicia debita 
et consueia , in this case the donee shall hold of the donor by the 
services by him reserved, and also he shall pay unto the Idifd the 
services which the donor ought to pay ( scii. ) such Service as may 
be paid by another’s hand, as rent, but homage or fealtydie shall 
not pay unto the lord, because it cannot be done per aufer mqin ; 
and if the donee will not pay, then the donor may distrain for the 
rent, &c. And in this case, if the lord do release unto the donor 
all the services due unto him, the donee shaft have advantage of 
it, because he hjjnself is chargeable for the services which he re- 
leased. 

* 

A man doth hold by knight’s service, and at this day doth make 
a gift in tail, reserving to him and his heirs 10s. without other 
words, and the donee shall hold by knight’s service and by 10 a*., 
by both, for one oP them the law did reserve (scil/) the tenure by 
knight’s service without any speech; and the 10$. is added to it by 
special reservation of the party. Dyer , 52 a. b. 

And that is one reason wherefore no intail can be of copyhold 
lands, and that the statute de donis conditionalibus , doth not extend 
to it; for if that statute should alter the estate in the lands, and so 
create an estate of inheritance, (whereas by the judgment of law 
the estate of a copyholder is but ad voluntatem domini secundum 
consuetudinem manerii , thereby also the tenure should be altered, 
which would be prejudicial to the lord ; for of necessity the donee in 
tail of lands must hold without special reservation, as the donor 
doth unto his lord. — 3 Co. 9 a. ( 1 ). 


( i ) H vy (1 ow ’s case. — Ed. 
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Now for the dame cause it is, if the tenaftt in tail be with the re* 
version expectant to him, and to his heirs, of land holden by service 
of chivalry of a common person, and after he dieth/his heir within 
age, although he shall be in wardship for his body, yet the lord 
shall not have the wardship of his lands, for the reversion was only 
immediately held of him, and not the estate tail ; and if he grant 
over the reversion, he shall hold the estate tail of hie grantee. And 
although the seignory of the estate tail be suspended, yet the donee 
hath two distinct estates in himself, (scil.) the estate tail and the re- 
version in fee ; and the reversion is as a mesnalty between the lord 
and the donee in tail ; nevertheless it may not be said in this case, 
and other like, that the lord may so Jbe defeated of the wardship of 
the land, for so much as the law doth not give in such cases any 
wardship of the lands unto the lord, and the law doth wrong to 
none. — 2 Co. 92.(1). And note there a special case where the 
donee shall hold of none. — Dyer , 154 6, in fine. Nota , dicitur 
pro lege , tempore H. 8, that a gift in frank-marriage, the remainder 
to John*ftt-Nokes in fee, is not good ; for warranty and acquittal is 
incident to frank-marriage, ratione of the reversion in the donor, 
which cannot be where the donor doth put the remainder and fee 
to a stranger, upon the same gift. — Bro. Frank-marriage , 11 . But 
a gift in # frank-marriage, the remainder in tail to a stranger, is a 
good frank-marriage ; for the reversion of the fee is in the donor, 
which maketh a tenure between them. — 17 E . 3. 65»-?-Finch 9 33. 
The second diversity hitherto shewed between a gift in frank-mar- 
riage, and /til other gifts in tail, is, that the donee shall hold freely 
and discharged of all manner of services, due for the tenure of 
the said lands, except .fealty ; for if a man be seised in fee of lands 
holden of J., at S., by fealty and rent, and doth give it in frank- 
marriage unto me with his daughter, the father shall pay the [rent] 
yearly, until the fourth degree be past, and shall have nothing of 
the donees for it; but he shall have the rent of every other donee ; 
and the reason is, because it was given with his daughter in frank- 
marriage, by which it is intended, that the daughter is advanced, 
and therefore the father shall pay the rent ; and so, for the advance- 
ment^ the daughter, the father shall bear the charge, by a maxim 
of the common law; and so the charge is translated from the 
daughter to the father ; and the consideration thereof is nature, 
for the land was given unto the husband in marriage with his wife. 


i) Bingham's case.— lid. 
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by the which acceptance* the husband taketh upon him to find his 
wifi; all necessaries* and in consideration thereof, the father shall 
bear the charge ,of the rent* because the daughter is provided of 
livelihood, by the land given to him in marriage. — Plowd. 305 a. ( 1). 
Also .the name which the law hath given to this especial kind of 
estate tail, doth notify so much, ( scil.) frank-marriage. 

Note, by Martin, Justice, that where a man gives lands with his 
daughter in frank-marriage, reserving 20s. rent by year, this reser- 
vation is void, till the fourth degree ( be past, and then, it is good, 
for it is contrary to the nature of the tenure, which is to hold free 
and quit, &c. — 4 H. 6. 22. and 26 Ass. p. 66, by Richen . — Vide 
Bro. tit. Frank-marriage, 9, out of the oljl Tenures.— Finch, 6a. (2), 
But if lands be* given in frank-marriage absque aliquo inde reddendo , 
yet the donee shall hold by fealty, as appeared], and reason hereof 
is alleged, (section 138,) it should be inconvenient and against 
reason, that a man should be tenant of estate of inheritance to 
another, and yet the lord should have no manner of service of him. 
in 10 Co. 117 b, 118a. 

And concerning how long, and by how many descents, this gift 
in frank-marriage shall continue exonerated, thus writeth Bracton, 
li. 2. fo. 21. Liberum marritagium dicitur ubi donator wit quod 
terra sic data quieta sit, et libera ab omni seculdri servitio, quod ad 
dominum feodi pogsit pertinere, et ita quod illb, cui sic data fuerit , 
nullum omnino facial inde servitimn, qsque ad tertium hceredem, et 
usque ad quartum gradum, ita quod tertius hares sit inclusivus . — 
Fleta, U. 3. — Brooke, tit. Frank-marriage, 6. Nota, that the third 
heir in frank-marriage shall do homage and services, and not before ; 
et concordat, 6H. 3,*and before that they shall do but fealty only : 
but by Littleton it appeareth that the fourth degree must be passed 
first, and the third heir is the very fourth degree, for the donees, 
who are not heirs, are the first degree; tit. Droit, in Fitz. 60. — 
15 H. 3, and 45 E. 3. 20 a, and the old Tenures doth agree with 
Littleton.^— Bro. Frank-marriage, 9, et judicia posteriora sunt in 
lege fortiora* — 8 Co. 97 a. And concerning degrees you may ob- 
serve, that in gifts in frank-marriage, they are limited till the fourth 
degree be past ; but to inherit lands by descent no limitation is, as 
appeareth, section 2; and so in Plowden, 4 25 a. (3), challenge to 


( i) ftharington c. Strotton.— Ed* (2) See Co. Lit. 23 a.*— Ed. 

(3) Vernon c. Manners.— Ed, 
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the array of a jury returned by the sheriff allowed, because the 
sheriff was cousin unto one of the parties to the suit, though the 
consanguinity was beyond the degrees of marriage, 

If a man do hold of me by homage, fealty, and 20$. [rent,] the 
tenant doth make a gift in frank-marriage of the same land with his 
sister, and after the donee in the fourth degree taketh a wife, and 
hath issue, and dieth ; his issue entereth and endoweth his mother 
of the possession of his father; the question [is,] if the mother 
shall pay the third part of the yent to the heir, as he doth pay over 
to the donor, or whether she shall hold her third part discharged 
during her life ; and it was argued by the common grounds, that she 
shall hold it discharged, a$ of the fyest possession of her husband ; 
but the opinion of Keble was, that she shall pay the third part of 
the rent unto the heir; for the land was bound with that condition at 
the beginning, (scil.) when the fourth degree was past, that then 
the donor and his heirs shall have such services, as he shall pay 
over, which eondition doth precede the wife ; and then it is reason- 
able, fas so much as the heir is chargeable by the course of the 
common law, and not by his own act, nor by the act of her husband, 
that she shall be contributory to the heir : as if I give lands to a 
man in tail, reserving during the life of the donee 1 d. 9 and after 
20$., in this case, if the donee die, and the issue enter, and endow 
his mother, she shall be contributory to the third part of 20$. — 
Keiluu 124 a. 

§ 20. And the degrees in frank-marriage shall be accounted in this 
manner, yiz. from the donor to the donees in frank-marriage the first 
degree, because the wife that is one of the ‘donees ought to be 
daughter, sister, or other cousin t q the donor. And from the 
donees unto their issue shall be accounted* the second degree, and 
from their issue unto their issue the third degree, and so forth. 
And the reason is, because that, after every such gift, the issues 
of the donor, and the issues of the donees after the fourth degree 
past of both parties in such form to be accounted, may, by the law 
of the holy church, intermarry. And that the donee in frank- 
marriage shall be said to be the first degree of the four degrees, 
a man may see in a plea upon a writ of right of ward, P. 31 E. 3, 
where the pi. pleadeth that his great-grandfather was seised of 
certain lands, &c. and held the same of another by knight’s ser- 
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vice, &c. who gave the land to one Ralphe Holland with his sister 
in frank-marriage, &c. 


In this place also briefly are touched divers other things of obser- 
vation, touching the statute of frank-marriage. First, that the gift 
must be made with a'woman, and for her advancement in marriage, 
and so tempore II. 8. dictum fait pro lege . Bro. Frank-marriage, 10, 
that land cannot be given in frank-marriage with a man who is cousin 
to the donor. So a woman shall have a writ causa matrimonii prae- 
locuti , but a man in that case shall not. — Fitz. N. B . 205 a , and 
Plowd . 58 a. (1). Secondly, [it is] in this case taught, that the 
donee in franjt-marriage. must be of the blood, and cousin to the 
donor, viz. daughter, sister, or other cousin, for if lands be given 
in frank-marriage with a woman, who is not of the blood/ or cousin 
to the donor, this is but an estate for term of life, for it is out of 
the maxim, which maxim only maketh the estate of inheritance in 
this case. — Bro. Frank-marriage , 9, out of old Tenures ; but whether 
a gift in frank-marriage to the mother, or other woman of ifie blobd 
of the donor, in the line ascending, be good, it is not expressed 
here, therefore quaere. Perkins , fo. [ 48, s . 236,] seemeth to be of 
opinion, that the donee in frank-marriage must be of the whole blood 
to the donor, but that conceit I have heard learned [men] deny. 

Littleton, for proof of that he hath affirmed, concerning the de- 
grees in frank-marriage, saith, the cmise thereof, is, for so much as 
after any such gift, the issues which do come from the donor, and 
the issues descending from the donees, after the fourth degree past 
on both parts, in such form to be accounted, may, by the law of 
the holy church, intermarry; for he did know that nothing is or- 
dained by our law, contrary to nature, or contrary to reason, or con- 
trary to the law of God. — Plowd . 304 b. ( 2 ). And in regard there- 
of, our law hath devoutly inclined to the canons and constitutions 
of the church in many cases, and so sections 202 and 400, and in 
3 Co. 39 and 40. (3). Concerning the degrees of marriage pro- 
hibited, thus saith Flowden, “ God in the Old Testament did pro- 
hibit marriage within the Levitical Degrees, which was done for no 
othet consideration but to increase love ; for God, who knoweth the 
nature and affections of men best, did see, that love by nature was 


(1) Wiinbisk r. Tailbois.— Ed. (5) Sharington v. Strotton.— Erf, 

(3) Ratcliff's case.—/:*. 
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planted between cousins, and those of proximity of bloody and de- 
siring to enlarged further, did prohibit certain degrees, within which 
it was not permitted for any to marry, to the intent that they should 
marry in other cases, and thereby bind those lineages in love, and 
so love should be increased, whereof beyond all other things God 
desireth the increase ; the which he made upon divine policy, for 
this love was planted by nature amongst those that are next of blood, 
and there was no need to make that more greater than nature had 
made it ; but to marry elsewhere did engender other love in other 
families, and so did increase We, and by the laws of the holy church 
the degrees of marriage further were prohibited for the cause afore- 
said.” — Plowd . 306 b , (1). But (2) because mater ecclesice in this 
case did err, it was provided by the statute 32 H. 8. [ c . 38.] to this 
effect, that all and every such marriage, as within this church of 
England shall be contracted between lawful persons, as by this act, 
we declare all persons to be lawful, that be not prohibited by God's 
law to marry, ahall be good, and that no reservation or prohibition 
‘ ( God’s Igw excepted ) shall trouble or impeach any marriage with- 
out the Levitical Degrees. See more , concerning marriage , post, 
sect* 35, fo , 26. hie. 

And to end this section, upon occasion that Littleton doth vouch 
the book case P. 31 E . 3. to prove his assertion, all this Treatise 
being made for the instruction of young students, J cannot but write 
that commendation of [it], which is attributed to that learned age 
by Sir William Thirning, anno 12 of the reign of King H. 4. 13 b , 
scil. ; that they [were the] most sages of the law that ever was, in 
the reign ofr King Edward 3 ; which is cited in the Preface to 8 Co* 
fo* 6 a, and in his 10th book, 37 b . And therefore it is good counsel 
which.Coke giveth in his Preface to his 1st book in these words : — 
u To the reader my advice is, that in the reading of these or any 
new Reports, he neglect not in any case the reading of the old book 
of years, reported in former ages, for assuredly out of the old fields 
must spring and grow the new corn.” 

§ 21. And all these entails aforesaid be specified in the, said 
statute of Westm. 2* Also, there be divers other estates in^ tail, 
though they be not by express words specified in the said statute* 
but they are taken by the equity of the same statute. As if lands 


(l) In Shariogton v. St rot ton,— Ed. 


(?) See Co. Lit. *4 a.— Ed. 
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be given to a man, and to his heirs males of his body begotten ; 
in this case, his issue male shall inherit, and the issue female shall 
never inherit, am] yet, in the other entails aforesaid, it is otherwise. 

It appeareth before out of Plowden's Commentaries, 251 a, that 
voluntas donatoris is made a law concerning the creating of estates 
tail, and therefore tail unto the heirs males of the body of the donee, 
is within the provision of this statute, because they are within the 
will of the donor. For as Fleta, who made his book a long time 
past, said, in his third book, modus legem dot donationi, and Bracton, 
li. 2. cap. 6, scient ampliari possunt hceredes, it a coarctari possunt, 
per modum donationis, modus *enim legem dat donationi, et modus 
tenendus est contra jus commune, et contra legem, quia modus et 
conventio vincunt legem. And it was thought reasonable, that cujus 
est dare, ejus est disponere. And the three estates limited in the 
preamble of this statute, (scil.) especial tail, frank-marriage, and 
general tail, are there put but for examples ( 1 ), and not as contain- 
ing all tails, for the donor may make other tails by his limitation, for 
his will is the law as unto tails : as in the statute 27 H. 8. cap. 10, 
concerning jointures, although therein are expressed five forms par- 
ticularly, yet all other estates, not therein expressed, are within the 
said act, for the said particular forms are put but for examples, and 
not to exclude ari^ other estates, which are to the intent, and do 
agree with the intent of the makers of the act. — 4 Co. 2 a. (2), and 
therefore in 15 II. 7. 10 5, Fyneux, Chief Justice, said, if lands be 
given to a man who is married, and to a woman who is tharried to 
another man, and to .the heirs of their two bodies engendered, this 
is a good tail, because they may afterwards marry by possibility (3), 
(scil.) after the death .§f the wife of the husband, and husband of 
the wife, quod Rede concessit, and therefore they may be seised in 
tail presently by the gift. Vide such a conveyance made imChudleigh’s 
case, in 1 Co. 120 a: and in 10 Co. 50 b. (4), it is said by the Court, 
that this case is grounded upon necessity and upon common pos- 
sibility, which is termed potentiapropinqua, for a possibility which 
doth depend upon the death of a man or a woman, hath a necessary 
and common intendment, (scil.) necessary, in respect that all the issues 
of -4dam must die, statutum est hominibus semel mori, and common 

(I) See Co. Lit. 44 «.—Erf. (3) Sec Co. Lit. 45 6.— Erf. 

(?) Veracm’i case.~»E<f. ( 4 ) Limpet's case,— E4, 



64 


FEE TAIL. 


Ha la Sa £]• 


that death may happen at such time as the contingency may take 
effect ; and therefore in the case it is of necessity that death shall 
follow, and it is of common possibility that the one shall die before 
the other, so that* marriage may. ensue: but in the same case there 
may not be one possibility upon another; and therefore, if lands 
be given to a man and two women, and to the heirs of their bodies 
begotten, the law doth not intend, that first he shall marry one, and 
after that she whom he married shall die, and then he should marry 
with the other ; and therefore, in such a case, they have several in- 
heritances at the commencement ( 1 ). — Vide 7 Co . fo, ultimo b . in- 
finitum injure reprobatur . And also, if a gift be made to the father, 
and to his daughter, brother, and sister, mother, and son, and to 
the heirs of their two bodies engendered, ' they are jbint tenants for 
lives, and have several inheritances, as in a gift made unto two men 
or two women. — 7/7. [4.] 16. — 4472. 3. 13. 

But Littleton in this place knew that the first case alleged, and 
divers other oases not expressed in the statute, are to be taken by 
the equity of the statute, and in Plowd. Com . 248, it is adjudged, 
that the king is bound by the said statute, although he be not ex- 
pressly named in the same : and therefore if a gift in tail be made 
unto his highness, be shall not take a conditional estate in fee simple, 
but an estate in tail. So that if the king die without issue according 
to the limitation, it shall revert to the donor* and f that by the equity 
of the said statute. If lands t be given to one and to his heirs, and 
if the donee do die without heir of his body, that it shall remain 
unto another ; this shall be a good tail by the equity of the statute. 
5/7.5. 6. — Bro. Estates, 62. Tail , 12; etW //. 6. 74, per Vam- 
pagei which equity is well defined in Plowd . 467. (2). Equitas est 
verborum legis direct io efficacies , ci{m una res solummodo legis 
cavetur verbis , ut omnis alia in cequali geneni eisdem cmeaiur verbis , 
which, doth agree with Bracion 9 lib . 1. caj). 3, equitas est rerum 
convenientia, qua in ^paribus causis paria desiderat jura , et omnia 
bene cocequi parei> et dicitur equitas , quasi equalitas ; for when by 
the words one thing is enacted, all other things &lso are enacted 
which be in like degrees; for the* student must not stay upon the 
letter only, nam « qui hceret in liter a hceret in cortice . Butyithe 
sense which equityfdoth temper or direct is the fruit ; a nut hath a 
shell and a kernel, and so every statute hath letter *and sense, arill as 
of the nut, the kernel is the fruit, so of the statute the sense is 


(0 8<* Co. Lit. nh.—f'.d. 


(2) In Eyston v . St udd. — Ed. 
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3.1. ■.21,22,23. 

[the] fruit; for when laws dr statutes be made, yet there are some 
things which be excepted out of the provision of it, by law and 
reason, though tljey are not expressed by words. — Plowd . 13 b. (1 ) f 
and lex beneficialis rei sitnili remedium prcestat , odiosa auiem casu , 
quo effidtur , ulterim non eactendit. — 7 H. 6. 11. — 5 Co. 77 (■£).■ — 
Plowd. 36b. (3). 53b. 54a. (4). 178a. (5), 360 5. (6). But the 
opinion of Rede, 21 H. 7. [17.] is, and of Heust, in 18 H. 6. 16, 
that statutes, made in restraint or abridgment of the common law, 
shall not be taken by equity stricti juris. But this rule non tenet 
in omnibus , as in Plowden, in Wimbish and Tailbois* case, and in 
Plat’s case may appear. 


§22. In the same manner it is, if lands or tenements be given to 
a man and to his heirs female of his body begotten; in this case, 
his issue female shall inherit by force and form of the said gift, and 
not his issue male. For, in such cases of gift6 in.ttfil, the will of 
the donor ought to be observed, who ought to inherit, and Who not. 

§ 23. And in case where lands or tenements be given to a man, 
and to the heirs males of his body, and he hath issue two sons, and 
dieth, and the eldest son enter as heir male, and hath issue a 
daughter, and diqjh, his brother shall have the land, and not the 
daughter, for that the brother is heir male. But otherwise it is 
in the other entails, which are specified in the said statute. • 


Littleton saith, if lands or tenements be given td a man and to his 
heirs males of his body, and he have issue two sons, [and] dieth ; 
and the eldest sbn doth eftter as heir male, and hath issue a daughter, 
and dieth ; the brother shall have the land, and not the daughter, 
(although she be heir general) because the brother is heir male 
secundum formam doni; and [so] is the law in case the king do by 
his letters patent create a baron to him and to his heirs males of his 
body, who hath issue two sons, and dieth ; the eldest son hath issue 
a daughter, and dieth ; the dignity shall descend unto the uncle of 
the daughter, who was brother to her father, arid [uncle] to her. 


(1) Reniger v. Fogossa. — Ed. (4) Wimbish t>. Tailbois.— -Krf. 

(*) Booth's case. — Ed. (3) Hill v . Grange .—Ed. 

(3) Platt v. Sheriff of London .—Ed. (o') Stowel v. Lord Zoucli .— JwL 
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though she did descend from heir male# But if , an annuity be 
granted by like words of entail, and the donee hath issue two sons, 
and dieth, the eldest son hath issue a daughter, and dieth, the 
daughter shall inherit this annuity, and not the brother ; for this is 
an estate in fee simple, to which she is heir general, and it is no 
estate tail, neither by express words, nor is so to be construed by 
the equity of the statute, which speaketh de tenementis sic datis sub 
conditione ; but annuity is not lands nor tenements, so that no entail 
is hereof made in the said statute. — ManxeVs case , Jo. 3 a, in 
l Plowd. 

And concerning this case of Littleton, a difference was taken in 
1 Co. 102 £(1), when the heir male of, the body doth claim by descent, 
and when by purchase ; for in descent the law is as Littleton hath 
shewed, but otherwise it is in cases of purchase (2), which diversity 
is proved by the case in 37 //. 8, tit. Done , 42, in Bro. JLbr. If a 
man do make a gift in tail, of lands in gavelkind to a man, and to 
his heirs males of his body, and he have four sons, in this case all 
the sous, shall inherit. But if a lease for life be made of lands in 
gavelkind, the remainder to the right heirs of J. S. and J. S. dieth, 
having issue four sons, in this case the eldest son only shall have 
the remainder, for there must be but one right heir in case of pur- 
chase. Vide Lambert's Kent , 398 ; and so is Ellerker s opinion ex- 
pressly in 9 H. 6. 24*, if a man make a lease for life, the remainder 
unto the right heirs females of the body of J. S., and John-at-S tiles 
hath issue one son and a daughter, and dieth; in this, case the 
daughter shall not take the remainder, for she is not heir female to 
take by purchase; and yet it is plain, if a gift in tail be made to 
J. S. himself, and to the heirs females of hifc body, and John-at- 
Stiles die, having issue a son and a daughter, the daughter shall 
have the land by descent ; and in 37 II. 8, tit. Done f 61. Bro. Abr . 
it doth appear that Hare, Master of the Rolls, did take a difference 
between a gift in possession to a man, and to his heirs females of his 
body, and a lease for life, the remainder to the right heirs females 
of his body; for in case of remainder, he saith, she must be heir in 
fact, or otherwise she shall never claim it by purchase ; but in the 
said case whei*e lands be given unto a man, and to the heirs females 
of his body, here is an estate of inheritance vested in the donee, 
which estate of inheritance the statute de do?iis cmditionalibus doth 
direct unto the heir female by descent. 


(1) Slielley's case.— £</. 


(2) See Co. Lit. 24 5.— Ed. 
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Or if copyhold land be surrendered to a man by words of entail 
general or special, he hath issue two sons, the eldest hath issue a 
daughter, and djeth, the daughter shall be heir, as unto a fee 
simple, which was in her father, for copyhold lands are out of the 
statute of Westm. 2. cap. 1. 3 Co. 8, Hey dons case. 


§ 24. Also, if lands be given to a man and to the heirs male of 
his body, and he hath issue a daughter, who hath issue a son, and 
dieth, and after the donee die ; in this case, the son of the daughter 
shall not inherit by force of the entail ; because whosoever shall 
inherit by foroe of a gift in fail made to the heirs males, ought to 
convey his descent wholly by the heirs males. Also in this case the 
donor may enter, for that the donee is dead without issue male in 
the law, insomuch as the issue of the daughter cannor convey to 
himself the descent by an heir male. 


This is the second case concerning good pleading which as yet 
hath lain in our way, wherein the rule is plain, and therewith doth 
agree divers authorities. 9 II. 6. 23 b. 20 II. 6. 13 b; wherein 
note by the way, although the estate in tail be made by the statute, 
yet the common law doth govern and^direct the descent, according 
to her maxims and rules, quia quod tacitc intelligitur deesse* non 
videtur. Vide 4 Co. 22 a. 

If lands be given unto a man and his wife in tail special, the hus- 
band is attainted of* treason, and executed, the ifrife surviveth, yet 
after their death their issues are not inheritable, because in their 
lineal conveyance they must make themselves heir as well to the 
father as to the mother ; Dyer , 332, which in this case he cannot 
do, because the blood is corrupted between the father and the son, 
by the attainder of the father. 5 H. 7. 33 a. But in 8 Co. 166 a , 
if there be grandfather, father, and son, and the grandfather be 
tenant in tail, and the father is attainted of high treason, and dieth 
in the life of the grandfather, and after the grandfather dieth, this 
land shall descend to the son, notwithstanding the attainder of the 
father, which case was affirmed for law per totam curiam, for the 
attainder is not any corruption of blood for lands intailed in this case. 
Vide 3 Co. 41. And upon the same reason is the statute of Magna 
Charta, cap. 33, expounded, viz. nullus capiatur aut imprisonetur 
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propter appellum femincc de morte alterius quam viri sui ; for no 
more than a woman is permitted to have an appeal for the death of 
any of her ancestors or cousins, but in the case of her husband, no 
more shall any child of her's, or other cousin to the dead person, 
make any conveyance in the cousinage by a woman, although the 
person be a male person and not female, and notwithstanding that 
the woman by whom he maketh his conveyance, be dead, living him, 
for whose death the appeal is brought. * 17 E. 4. 1. Vide Stamf* 
P. C. L 2. c. 7. See Poulton [de Pace ] tit. Appeal \ 150 b , et 151 a. 
Note the diversity, between disabilities personal and temporary, and 
disabilities absolute and perpetual. 1 1 Co . 1 6(1). 


§ 25. In the same manner it is, where lands are given to a man 
and his wife, and to the heirs males of their two bodies begot- 
ten, &c. 

§ 26. Also,, if tenements be given to a man and to his wife, and 
to the heirs of the body of the man, in this case the husband hath 
an estate in general tail, and the wife but an estate for term of life. 

§ 27. Also, if lands be given to the husband and wife, and to the 
heirs of the husband which he shall beget on the body of his wife, 
in this case the husband hath an estate in especial tail, and the wife 
but an estate for term of life. 

< 

§ 28. And if the gift be made to the husband and to his wife, 
and to tli^ heirs of the body of the wife by the husband begotten, 
there the wife hath an estate in special tail, and the husband but 
for term of life. But if lands be given to the husband and the wife, 
and to the heirs which the husband shall b # eget on the body of the 
wife, in this case both of them have an estate tail, because this word 
(heirs) is not limited to the one more than to the other. 

§ 29. Also, if land be given to a man and to his heirs which he 
shall beget on the body of his wife, in this case the husband hath 
an estate in special tail, and the wife hath nothing. 

§ 30. Also, if a man hath issue a son and dieth, and land is given 
to the son, and to the heirs of the body of his father begotten, this 
is a good entail, apd yet the father was dead at the time of the gift. 


(l) Lord Da la Warre's case.— Ed. 
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And there be many other estates in the tail, by the equity of the 
said statute, which be not here specified. 

All these cases be added to shew more proof that the statute 
Westm. 2, is to be taken by equity, and by construction of the said 
statute, to be estates in tail, although they are not expressed in 
plain words in the said statute ; the ground and reason whereof is, 
because of those words in the statute voluntas donatoris in these 
estates tail est observanda ; as before is declared, and by other cases 
also exemplified ; and if the reader consider well these sections 26, 
27, 28, and 29, and therewithal how one of the donees shall take 
but an estate for life, of no estate, by virtue of the conveyance, 
which peradventure is contrary to the true meaning and agreement 
of the parties, he may think how requisite it is for purchasers to 
take some advice and counsel in the making of their conveyances 
and assurances, of men learned in the law, and not to be over cre- 
dulous in parsons, scriveners, or 6ther priests. 2 Co. Prefc And 
especially concerning this manner of entail, made to the son after 
the death of his father, mentioned in the sect. 30, see more in 
sect. 353. 

The exterior semblance of discordance of this case from the 
former, may peradventure trouble the young student, but ’it ariseth 
only by ignorance of the interior intelligence of the case, and of the 
reason and rule thereof; [for], for the most part, every particular case 
is hinged upon a particular cause. Vide 8 Co. 19. Non in legendo 
sed [ in ] intcUigendo leges consistunt . 8 Co. 167. Therefore for 

the demonstration thereof I will vouch the book case from whence 
Littleton did ground his opinion; in 18 Ass. pl f 5, Thorpe said, it 
was adjudged in parliament, if a gift be made to one and to his 
heirs males, that his sisters and other heirs collateral, as well as the 
heirs males, shall be inheritable, because upon such a gift he hath 
a fee simple ( 1 ). Vide 8 Co. 22 a. and in 7 Co. 136 a. (2). Judg- 
ment is cited //?/. 38 Eliz. Rot. 739, in the King’s Bench, between 
Abraham and Trigge, where a feoffment was made to the uses of 
certain indentures, and one limitation was ad opus et usum Gabrielis 
Dormer , et Viarcdum musculorum suorum legitime procreatorum , et 
pro defectu tails coitus, to the use of divers others in tail in re- 
mainder; and upon argument at the bar and the bench, it was ad- 
judged, that Gabriel hath fee simple; for it is not limited of whose 

(1) Sec Co. Lit. 2? b.—Ed. (2) In liciesl'oid’s case.— Ed. 
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body the heirs male shall be engendered, but his meaning was quod 
sin guli hce redes sui masculi should inherit, which intent doth not 
stand with the rule of the law, and therefore although a remainder 
was limited over, which cannot be upon a fee simple, yet this form 
of gift cannot, against the rules of the law, make words of fee simple 
to be converted to an estate tail, and therefore fsannot be taken by 
equity of the statute de donis conditio nalibus. And with this doth 
agree the book in 8 £. 3 f 49, where lands were given to one et 
liasredibus suts legitimise this is a fee simple, which cases are vouched 
in 7 Co. and 9 //. G. 25, Paston said, that if lands be g£ven to 
one and to his heirs males, or his heirs females, he hath fee simple 
quod fait concession, but if it be given to him and his heirs males 
or females of his body, then he hath a good tail. Nota , in Sir John 
Davies’s Book, 34 b , et seq, that it is against the nature of fee 
simple to exclude the heir female, if heir male fail ; and therefore if 
a feoffment be made to J. at S. and his heirs, proviso that his 
daughters shall not inherit, this is a void proviso ; but Fitzherbert 
and Shelley did agree clearly, that if land be devised to a man and 
his heirs males, that the devisee shall have an estate tail, without 
any more words, for the law is favorable to all devises, and will and 
doth construe them according to the intent of the devisor, and 
therefore the devisee shall have an estate tail-, but otherwise it is 
in a gift ; and see the diversity, quod nota. 27 H* 8. 27 a , Devise in 
Fits:. But if the king doth give lands to John-at-Stile, et liasredibus 
masculis suis, it hath been adjudged by all the Judges in the Ex- 
chequer Qhamber, that the grant is void, because the king is de- 
ceived in his grant ; for it dothjsound in fee simple, where ( ut videtur ) 
the king did but intend an estate tail, which is hot so expressed, and 
therefore in this case he is but tenant at will, et h contra in casu 
communis persona. Casu Lovel , 18 II. 8. Bro. Patents , 104. 
And Gerurd, Attorney-General of Queen Elizabeth, saith, about 
18 H. 8, this case was in question for the manor of Bowerhall in 
Essex, the king did make a grant de gratid speciali , certd scientid , 
et mero motu suo , and the opinion of the Justices was, that no estate 
of inheritance did pass ; for the words will not make an estate tail, 
nor fee simple in the king’s case, notwithstanding th^se words ex 
gratid speciali et certd scientid , for his intent was, that the land 
should not go unto the heirs females of the patefttee ; and to make 
a new course of inheritance, he could not ; et certd scientid will not 
exclude the king, but that he may say there was no such course of 
inheritance as he did mean. Plowd. S35 a, in the case of the Mines, 
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which’ case is vouched in 1 Co. 46, el 49 a , in the case of Alton 
Woods . 

t 1 ■ ~ 1 

§31. But if a man give lands or tenements to another, to have 
and to hold to him and to his heirs males, or to his heirs females, 
he to whom such a gift is made hath a fee simple, because it is not 
limited by the gift, of what body the issue male or female shall be, 
and so it cannot in any wise be taken by the equity of the said 
statute, and therefore he hath a fee simple. 

The case alleged, wherefore in this case no estate tail is granted 
is, because it is not limited by the gift, of what body the issue male 
or female shall issue ; Jmt Littleton's meaning herein was not that 
[in] the making df an estate tail, the limitation of whose body the 
issue should be begotten, is necessarily to be expressed, and is of 
like essential force, as the word " heirs ” are for the*creating of a 
fee simple, for he had seen the book in 5 H. 5. fo . 6, where# a gift 
was dedi unum messuagium R. et K. uxori ejus f el hceredibus eorum , 
et aliis hceredibus dicti R. si dicti hceredes de dictis R. et K . exeuntes 
obierint sine hceredibus de se. In this case those words de corpora 
are omitted, and yet it was adjudged a good estate tail, for there 
be words which b<^ tantamount. In H. 4. tit . Brief land was given 
to one et hceredibus quos sibi contigerit habere de uxore sud , this is 
a good estate tail ; and so if lands be given to one et hceredibus de se 
exeuntibus • Vide 7 Co. 137 ( 1 ). 8 Co. 27 a , and in 7 Co. ubi supra , 
it is said, that these words “ lawfully begotten,” are implied, for 
every heir must be lawfully engendered. But in Littleton’s case, the 
words “ heirs males or heirs females ” be not restraining or limiting, 
of whose body in certainty such heirs shall issue, neither expressly 
nor by implication ; for the donees may have heirs males or females 
that be collateral, and not heirs of his body. 

And to conclude this chapter for the satisfaction of the reader, I 
will set down how far this statute de donis conditionalibus standetli 
in force at this day ; for though by this law a main pillar and prin- 
ciple of the common law was taken away, for ( leges posteriores 
priores contrarias abrogant ) 1 Co. 25 i, yet because it did bring 
unto many men much freedom and immunity, the said statute hath 
been suffered to continue in force, and hath not been repealed by 


i l) fie restorer* case 
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the same authority by which it was made, as before appearctli, ex- 
cept in special cases forfeited to the king for treason : contrary to the 
provision of that statute was 26 H. 8. cap. 13; for if tenant in tail 
do commit felony, and is attainted, his intailed lands are not for- 
feited, but only during^life, and that by virtue of the statute of 
Westm. 2. cap. 1, at this day in force, as unto that^tee before, j fo. 15, 
and in 6 Co. fo. 40 b : the words df the act be, “ ( 1 ), shall lose and 
forfeit to the king s highness, his heirs and successors, all such lands, 
tenements, and hereditaments, comprised in the same fine, in pos- 
session, reversion, remainder, or in use, any manner of estate tail 
should immediately after the said fine leviec|, ingrossed, and pro- 
clamation made, bind the right heir end heirs of such tenant in tail, 
and every other person or persons seised, or claiming to their use 
or uses, by occasion whereof divers debates, controversies, suits, and 
troubles have been begun, moved, and had within this realm, and 
more be like to ensue, if the remedy for the same be not provided; 
for the establichment and reformation whereof, and for the sure and 
sincere interpretation of the said statute, in avoiding all dangers, 
contentions, controversies, ambiguities, and doubts that hereafter 
may insurge, grow, or happen, our sovereign lord the king, with 
the assent of the lords spiritual and temporal, and the commons in 
this present parliament assembled, and by authority of the same, 
hath enacted and ordained; that a!! and singular fines, as well here- 
tofore levied, as hereafter to bp levied, before the said justices, with 
proclamation, according to the said statute, by any person or persons 
of full age of twenty-one years, of any manors, lands, tenements, or 
hereditaments, before the time of the same fine levied, in any wise 
intailed to the person or persons so levying the *Same fine, or to any 
the ancestor or ancestors of the same person or persons in posses- 
sion, reversion, remainder, or in use, shall* be immediately after 
the same fine levied, ingrossed, and proclamation made, adjudged, 
accepted, deemed and taken to all intents and purposes a sufficient 
bar and discharge for ever against the said person or persons and 
their heirs, claiming the said lands, tenements, and hereditaments, 
or ariy parcel thereof, only by force of any such entail, against' all 

( 1 ) The following quotation is printed and hereditaments,**) and thus confounded 
verbatim from the MS. : the whole passage the statutes 26 H. H. c. 15, and 4 H. 7. 
is so confused that I have not ventured to c. 24, the Commentator probably haying 
alter it; though 1 have little doubt that passed from the mention of the former to 
the transcriber has omitted several lines, the latter statvte, as lie does at the eml 
(the error probably having arisen from the of the paragraph to the statute 53 H. 8. 
repetition of the word* “ land*, tenement^, c. 3<J . — Ld. 
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other 'persons claiming the same, or any parcel thereof, only to their 
use, or the use of any manner of heir of the bodies of them, any 
ambiguity, doubt, or contrariety of opinion, risen or growen upon 
the said statute to the contrary notwithstanding and if tenant in 
tail do make a lease for lives, in all points ^according to the statute, 
and after die wi%$at issue, this lease being derived out of the estate 
tail, shall not continue longer than the estate tail, for cessante statu 
primitivo cessat derivativus . 8 Co. 34 a. quod fait concessum per 
curiam , contrary to the opinion in 33 fy. 8, Dyer, 48. Fide in 
Plowd. 560 a. 

Also, by the statute 33 ll. 8. cap. 39, it is enacted, “ that all 
manors, lands, &c. winch now J>e, or wlych hereafter shall come, or 
be, in or to the possession or seisement of any person to whom the 
same manors, lands, &c. have heretofore or hereafter shall de- 
scend, &c. in fee^ simple or fee tail, &c. by or after the decease of 
any his ^r their anceftor or ancestors, as heir or by gift of his an- 
cestor, whose heir he is, which said ancestor or ancestors was, is, 
or shall be, indebted to the king, or to any other person to Jiis use, 
by judgment, recognizance, obligation, or other specialty, that then 
in every such case, the same manor, lands, &c. shall be and stand 
by authority of this act, from henceforth charged and chargeable, 
and for payment of the same debt and for the exposition of the 
said statute, and # in what case the issue in tail is chargeable to the 
king for entailed lands descended, and^in what [not], nota in 7 Co. 21# 
But in other cases the statute Westm. 2. cap. I, is in force at this 
day. Nota, entailed lands are not forfeited by any attainder in 
praemunire, but only for the life of such tenant in tail, anci his issue 
shall inherit, 1 1 Co. 63 b. Save only about two hundred years 
after the making of the statute, »viz. 12 E. 4. 19, by the resolution 
of the Judges, it was rdsolved, that by a common recovery the estate 
tail may be barred, as a thing not contrary to the said statute, nor 
unto the intent of the donor; which construction they made for 
a remedy of manifold mischiefs which were introduced into the 
commonwealth by it. 3 Co. Pref. fo. 7, et 3 Co. 60 a , et 1 Co. 
131 b. And one principal mischief was, the statute 13 E. 1, de 
donis conditionalibus, in a manner did create perpetuity, contrary 
to the order of the common law ; for the policy of the law was, to 
give power post prolem suscitatam to alien, and for two causes, 
the one that the estate of a purchaser should not be voided by a 
remote possibility ( scil. ), that the donee and his issue also should 
die without issue ; secondly, if he having fee simple should not have 
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power after issue to alien, this should be in a manner a perpetuity, 
and a restraint of alienation for ever, which the common law for 
many causes would not permit;. 7 Co. 35 a. And although it be 
objected in Mary Portington 9 s case , in 10 Co. 37 a, that this was a 
new invention then first found out, you may read there, in the b 
side of the same leaf, this objection fully : and at large answered: et 
Jo. 38 a, et ibid. 42 a , it is well said, quod novum judicium non dat 
jus novum , sed declarat antiquum , quia judicium est juris dictum , 
et per judicium jus est noviter revelatum quod din fuit velatum . 
And true it is, that the law doth sometimes sleep, and a judgment 
doth awake it, for dormit aliquando jus, moritur nunquam . And for 
the settling of the inind *yid judgment of tfie reader concerning 
these common recoveries, used to cut off the entails^ read Doct. $ 
Stu. lib. 1. cap. 27. And at this day the law i£made evident, that 
no perpetuities may be made by occasion or by colour of any proviso 
or intention of man, whereof read Corbet's cqse, in 1 Co. 85; and 
Mildmays case, in 6 Co. 41 et 52, and Mary Portington s case, in 
10 Co. j?9. But there is a statute made in 34 II. 8. cap. 20, in- 
tituled, €t An Act to bar feigned recoveries of land, whereof the 
king's majesty is in reversion which see, ibid. 


Lib. I. CAr. III .— TENANT IN TAIL AFTER 
POSSIBILITY, $c. 

§ 32. Tenant in tail after possibility of issue extinct is, where te- 
nements are given to a man and to his wife in especial tail ; if one of 
them die without issue, the survivor is tenant in tail after possibility 
of issue extinct. And if they have issue, and the one die, albeit 
that during the life of the issue, the survivor shall not be said tenant 
in tail after possibility of issue extinct; yet if the issue die without 
issue, so as there be not any issue alive wliich may inherit by force 
of the tail, then the surviving party of the donees is tenant in tail 
after possibility of issue extinct. 

§ 33. Also, if tenements be given to a man and to his heirs which 
he shall beget on the body of his wife ; in this case the wife has no- 
thing in the tenements, and the husband is seised as donee in es- 
pecial tail. And in this case, if the wife die without issue of her 
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body begotten by her husband, then the husband is tenant in tail 
after possibility of issue extinct* 

§ 34. And note, that none can be tenant in tail after possibility of 
issue extinct, but one of the donees or donee in especial taih For 
the donee in general tail cannot be said to be tenant in tail after 
possibility of issue extinct ; because always during his life he may 
by possibility have issue which may inherit by force of the same 
entail. And so in the same manner the issue, which is heir to the 
donees in especial tail, cannot be tenant in tail after possibility of 
issue extinct, for the xeason abovesaid. 

And note, that tenant in fail after • possibility of issue extinct, 
shall not be punished of waste, for the inheritance that once was in 
him, 10 H. 6. 1. But he in the reversion may enter if he alien in 
fee, 45 E. 3. 22. % 

It appeareth in the precedent chapter, that tenant in tailjhath an • 
inheritance which by possibility may continue for ever, and that he 
hath power to bar the heirs and them in reversion or remainder, 

1 0 Co. 44 a , by a recovery ; for that is one of the four incidents to 
an estate tail, which inseparable incident by the law annexed unto 
an estate tail, cajmot be prohibited or restrained by any condition, 
6 Co. 41 a ( 1 ). And this estate of inheritance doth not commence 
by the having of issue, but in maintenance, before any issue, he 
hath an estate of inheritance. 50 E . 3. fo. 3 6. If a lease for 
term of life be made to J. at S. the remainder to J. at N*. in tail, if 
J. atS. commit waste, J. at N. may have his action of waste, and 
that before he hath any issue ; if he do recover his treble da- 
mages, &c. in the action, and have judgment, and die before exe- 
cution, his executors shall therefore sue the execution, although the 
tenant in tail died before any issue had. And therefore also before 
issue, his feoffment is but a discontinuance, and no forfeiture: other- 
wise it is, if tenant for life do make a feoffment, for he in the re- 
version shall be received upon his default in a praecipe. 1 Co. 
84 b (2). Nor the statute made 9 R. 2. cap. 3, which doth give 
error and attaint to him in the reversion, during the life of tenant 
for life, doth not give any such remedy to him in the reversion ex- 


(}) Sir A. Mildruay’s case.— Ed. 


(2) Corbet's case.-— 
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pectant upon an estate in tail. 10 Co . 44 b. 3 Co. 4 5. ( 1 ). Neither 
shall he have a writ of ad terminum qui prceteriit , if the donee 
die without issue, for the word “ heirs** do make a greater estate 
than for life, and so was the common law before the statute of 
Westm. 2. cap. 1. Plottid. 241 b, Lord Barkley's case. 

Neither is the possibility of having issue the cause of the estate 
of inheritance in tail, but the statute, which doth enact, quod vo- 
luntas donatoris in donis conditionalibus in chartis suis manifeste 
eapressa est observanda , for if the donee or donees in tail be past 
the age de enfanter , yet they have an estate tail, and an inheritance, 
and by consequence have power to do and execute all tilings inci- 
dent to such high estate. Vide 12 H. 4. 2 b. Cokeyne ; and in 

9 Co. 140 b 9 it is resolved, that any one may have an estate tail, 
and yet all the issues in tail be barred to inherit ; read the case. 

But when time hath disclosed, and made it manifest, by the death 
of one of the donees in tail special without issue, that there is no 
possibility to have issue, who may succeed in the inheritance, then 
the Judges have thought good, according to reason and justice, to 
transform that estate tail, and to metamorphose it, from an estate 
of inheritance, unto a particular estate for life only, for the avoiding 
of absurdity, and prejudice to him in the reversion; as the Judges 
did after the statute de donis conditionalibus change the estate, 
which was fee simple conditional, into an estate (tail, whereupon a 
reversion may depend. So th^t regularly, after that such possibility 
of issue is extinct, he is tied to the rules of a particular tenant, and 
may no longer use or enjoy those privileges incident to his first 
estate. And therefore if tenant in tail after possibility do alien, lie 
shall forfeit his estate as tenant for life should do (2). 45 E. 3. 
25 a. Also, if he make default in prcecipe quod reddat , he in the 
reversion shall be received by the statute Westm. 2. cap . 3. — Vide 

10 Co. 44 a. Doct . $ Stud. li.2. cap. 1. And by the statute 
made 9 R. 2. cap. 3. it is provided, that if tenant for life, tenant 
in dower, tenant by the curtesy, or tenant in tail after possibility of 
issue extinct, do lose in a pr recipe , &c., that he in the reversion, 
his heirs and successors, shall have an attaint, or writ of error, as 
well in the life of such tenants, as after their deaths, &c. 3 Co. 4 a ; 
and to this effect is the case 2H. 4. fo. 22 b. Waste was brought 


(1) Winchester’s case. — Ed. it is a forfeiture. Vide 45 E. 3 . — Note in 

(2) Tenant in tail after possibility lose th JJ/6'. And sec Co. Lit. 28 a.— Ed. 

his estate to the reversioner; resolved that 
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against tenant for term of life, the remainder to the husband and 
wife in tail, the remainder in fee to the tenant for life, who saith, 
that hanging the writ the wife of the plaintiff is dead without issue, 
by this [the] writ of waste is determined; adjudged (1). 

And if a conveyance made to John-at-Styles in tail special, the 
remainder over tohim, in default of such issue, in general tail, or 
fee simple, the several estates shall be, the one in possession, the 
other in expectance; but if the first donee do become tenant in tail 
after possibility, so that his estate of inheritance is changed into an 
estate for life, now that estate is too feeble to support the expectant 
remainder ; but that his great estate shall drown the lesser, and he 
shall not now be tenant after* possibility with the other remainder 
expectant, but - the law shall judge him in presently, and in posses- 
sion of that estate which was limited in remainder; and so it is in 
case a reversion doth descend upon the tenant after possibility (9 ). 
9 E. 4. 17. Note the consequence. Vide 502?. 3. 4. 

Although tenant in tail after possibility is not pompellable to 
attorn, no more than tenant in tail is, when he in reversion granteth 
his reversion, as particular tenants are compellable to do, the true 
reason is because attornment is to the end to make privity, that he 
to whom the reversion is granted, may maintain an action of waste ; 
and therefore tenant for term of life is compellable to attorn, but 
tenant in tail aftg r possibility shall not be punished by action of 
waste, no more than a tenant in tail maybe, therefore, &c.(3). 
12 H. 4. 3 b. 

Also, tenant in [ tail after ] possibility of issue extinct, hath [ as ] 
great a property in the trees growing upon the lands, and in other 
timber, as tenant in tail hath, whereof note in 11 Co. 80, Lewis 
Bowles's case: and there are three reasons wherefore tenant in tail 
after possibility shall n6t be punished by action of waste, 1. because 
his original estate is not within the statute of Gloucester, cap. 5. 
4 Co. 63 a (4), because that statute of Gloucester is general, and 
then is to be taken strictly, and not construed by equity. Dr. §f 
Stu. li . 2. cap . 1. /o. 61 ; because of the inheritance which once was 
in him; for it is to be observed that tenant in tail at the common law, 


(t) There is some difference between before the writ of waste, and the issue 
the case stated in the text, and the one died pending the writ. — Ed, 
referred to ; it however only consists in (2) See Co. Lit. 28 a.— Ed. 

this, that the wife had died, leaving issue, (3) See Id. ibid,— Ed. 

(4) Herlakendeu’s case.— Ed. 
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had a limited fee simple, and when his -estate was changed by the 
statute de donis conditionatibus, yet there was not any change in 
that interest in doing of waste ; so when by the death of one of the 
donees without issue the estate is changed, yet the power to do 
waste, and to convert it to his own use, is not altered nor changed, 
because of the inheritance which was once in hiaa. Upon the same 
reason it is, that if a timber tree doth become arida y sicca , non 
portans fructus , nec folia in restate, nec existens nueretnium, yet 
because this was once an inheritance, &c., no tithes shall be paid for 
it; so that the quality thereof doth remain, although the estate of 
the tree be altered ( 1 ). In Plowd. 170 a(2), it is said by the Jus- 
tices, that a house or a messuage doth consist of two things, that 
is to say, lands and buildings, and before the structure it was but 
land, and when the structure is composed, then it is a house, and 
thereby the name is changed utterly ; for if the buildings do after- 
wards utterly decay, yet it shall no more be called land, although 
it be now nothing in substance but land ; but it shall be called a toft; 
for'the .dignity which once it had above land. 

For it is to be observed that tenant in tail after possibility, hath 
greater pre-eminence and privilege, in respect of the quality of his 
estate, than tenant for life; but he hath not greater quantity of 
estate than tenant for life. 11 Co. 80 a (3). But this privilege is 
annexed unto the privity of the estate ; for it was adjudged in the 
case of Ewens, M. 28 & 29 piiz. that where tenant in tail after 
possibility doth grant over his estate, the grantee was bound over 
in a quid juris clamat to attorn. Ibid. 83 b. And it was resolved 
that the estate of tenant in tail after possibility must be and remain 
residue of an estate tail, and that by the act of God, and not by the 
limitation of the party. Ibid. 80 b. 

Also, although a tenant in tail after possibility shall not pray in 
aid of him in the reversion, if he be impleaded for his land, which 
is permitted for a tenant for life to do ; the reason hereof is, because 
he is concluded to say, but that he took a greater estate by the 
livery and seisin made unto him, than only an estate for life. 10 H. 6. 
lb. 2 HA. 17. 8 H. 6. 25 a. Bro. Ayd, 37. 12 £.4.3 4. 

Also, if a gift in special tail be made to a man and to his wife, 
upon condition one of the donees dieth without issue, so that the 


(l) 11 Co. 49, R. Liford's case. ?9 El. (2) In Hill t. Grange.-— Ed. 

Rogers and Brookes; et in 11 Co. fo. 81, (3) Bowles's case*— Ed. 

Lewis Bowles's case .— Note in MS. 
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survivor is tenant in tail after possibility, the grantee of the rever- 
sion cannot take advantage of the condition broken against such a 
tenant, by the statute 32 H. 8. cap. 34 ; for his original estate is out 
of the statute, which was made only against leases for life, or years 
upon condition. 

And in this case of tenant in tail after possibility, there is an 
alteration by course of law of the statute, without any transmuta- 
tion of possession by matter of post facto ; so is it in divers other 
cases; if a rent be granted for life, and the tenant doth attorn, or 
if a woman be endowed of a rent, which rent is behind, and after 
the particular estate in the rent doth determine by death, the exe- 
cutors of the tenant for life, 09 of the tenant in dower, shall have 
an action of debt by the common law; one reason thereof is, for 
that these particular estates, amounting to a real contract in law, 
this realty where the frank-tenement is determined, doth resolve 
itself to a personalty. 4 Co. 49 a ( 1 ). Vide Littleton , s. 232, a 
rent-service changed into a rent-seck, for which nevertheless he may 
distrain. 4 Co. 9(2). Likewise a divorce altereth the estate of 
frank-marriage into a bare freehold. 7 H. 4. 16. Vide Fulbeclcs 
Direct . cap. 6. 9 Co. 139 a (3). Note, if a man take a wife seised 
of a reversion, with a certain rent, and have issue, and the wife 
dieth, he shall be tenant by the curtesy of the rent, and the heir 
shall have the reversion, and so the rent shall be severed from the 
reversion, by the course of the law, ^nd yet the husband may not 
distrain for the said Tent, and yet it was a rent-service before in the 
wife. Keilw. 104 b. Estates by copy of court roll are in the law 
but tenants ad voluntatem domini , yet long time and custom of the 
manor have made thfim to be reputed inheritances, and are descend- 
able. Sect. 77. 

All which of their oVn nature are neither lands nor tenements, 
nor chattels, yet in time have gained another manner of reputation. 
4 Co. 22. et 1 Co. in Chudleigh's case. 

Vide articul . Cleri , cap. 1. Res spirituals per venditionem 
fiunt temporales , et transeunt decimce in catalla. Vide 7 H. 4. 35. 

A proviso good at the beginning, yet by consequent may be void. 
Vide Dyer, 227. 6 Co. 41 6(4). 

And it is to be observed, that although the issues inheritable to 
the estate tail special be barred, yet nevertheless the donee in special 

(l) OgnePs case.— Erf. (3) Beaumont's case.— Erf. 

(?) Bevil’s case .—Erf. (4) Sir A. Mildm&y’s cave.— Erf. 
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tail thereby is not barred from being tenant in tail, and thereby only 
put to an estate in tail after possibility $f issue extinct, or the estate 
of the donee should be changed into an estate for life dispunishable 
of waste, in the nature of a tenant in tail after possibility of issue 
extinct; but the donee doth retrain, and as absolutely and as per- 
fectly doth continue, seised of an estate tail, as at first: as forex- 
ample, a gift is® made to the husband and the wife in special tail, 
they have issue, the husband doth levy a fine, the issues are barred 
to claim any right of the estate tail, but the wife surviving is still 
tenant in tail, and not a tenant in tail after possibility of issue ex- 
tinct/ Dyer, 351 5. Also if one of* the donees in tail special be 
attainted and executed, Although their issues are barred to claim 
the estate tail, yet the survivor of the donees doth continue the 
first estate tail to all purposes; Dyer , 332 b ; except that in such case 
the donee surviving cannot levy a fine, or suffer a recovery; of 
all such ipatfbr note well Beaumont's case , 9 Co • 139, et seg. But 
the case 7 ffv 4. 16 ( 1 ), is good law, where a gift was made in 
frank-marriage, which is an estate in special [tail], where after a 
divorce, which is intended such a divorce as doth dissolve the mar- 
riage ab initio , and the husband and wife a vinculo matrimonii , 
the donees by this matter ex post facto , have but estates for lives, 
although they at first took an estate of inheritance in tail special ; 
but this *c$se is not like the former cases, for the estate tail is dis- 
solved ab i&itio , and issues iqade bastards ; but in the former 

• • ' ,; 3h' ® # 

cases the tail is barred, and not dissolved, or ’determined, but hath 
continuance so long as the wife liveth, or the heirs in tail remain. 
9 Co. ibid. 


^ Lib. I. Cap. IV . — TENANT BY T.HE CURTESY. 

t # 

§ 35. Tenant by the curtesy of England is, where a man taketh 
a wife seised in fee simple, or in fee tail general, or seised as heir 
in tail especial, and hath issue by the same wife, male or female, 
born alive, albeit the issue after dieth or liveth ; yet if the wife dies, 
the husband shall hold the land during his life by the law of Eng- 
land: And he is called tenant by the curtesy of England, because 
this is used in no other realm but in England only. 


(1) See Co. Lit. 26 a.— Ed. 
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And some have said, that he shall npfc be tenant by the curtesy, 
unless the child which he hfth by his wife be heard cry; for by the 
cry it is proved, that the child was bom alivef Therefore queer c. 


The author of this law some men Have asserted to £ be ] King 
Henry 1; who was surnamed Beauclerc, for his esfiJelfeht learning. 
Cowell's Inst. lib. 2. tit. 2. 18. but the better opinion is, that he 
did only abolish such customs of Normandy,' as his' father had added 
to the common law; and therefore it was said • him that he did 
restore the common law of JEhgland. 3 Co. Prefi 

Littleton saith it is called the curtesy bf England, be'cauSe it is 
used in no other realms, but only in England ; and some other laws 
there are peculiar unto England, which in all Other places except 
England are not so; as that the church shall have probate of tes- 
taments, for the laity have probate of testaments in alf other realms. 
2 R. 3. tit. Testament , 4. 9 Co. 37 b, Hensloes case . • 

And one other particular liberty to the church of England,* above 
all other realms in Christendom, is this ; that if a man stand wilfully 40 
days together excommunicate, and be accordingly certified by the 
bishop into the Chancery, that then he is to be committed to prison 
by virtue of a writ directed to the sheriff. Cosiris Apol. fo % 8. Our 
word of inheritance (heirs), and that thereby the eldest son should 
inherit; and this our manner of conveyances and limitation, is not 
read of in any oth&r nation. Salt erne de Ant. Brit. Leg. cap. 1. 

Also, by the law of England, personal tithes are to be p$ud, which 
is not so in other countries, and nations. Dr. §• Stud. It. 2. cap. 55. 
The lay people liaveHhe probate of testaments in all other nations, 
but in England, which is proved at large in 9 Co# 37, and there 
note the consequence. *• 

And yet by a proclamation 2 Jac. it is declared, that this law 
of tenancy by the curtesy is in Scotland, and by them it is called 
Curialitas Scotice. Cowells Intcrp. verbo Courtesy of England; 
and I do not think but Littleton did know it so to be there ; but, 
peradventure his meaning was, that it was originally used in the 
realm of England, forf Scotland originally was part of England ; 
and Justice Fortescue in His book saith, fa. 24y that was sometimes 
subject unto England, as a dukedom thereof: of this matter, see 
the notes upon Fortescue, cap. 13, made by John Selden. But, after 
the Scots had [with-] flr&wn their actual obedience, and exalted 
their territory into a monarchy, then Scotland was no longer to be 
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accounted parcel of England, and therefore Saunders* opinion hath 
been allowed, — that where by the Statute of Fines, made 4 H. 7. 
cap. 24. there is saving and exception for them [that] be out of 
the realm, so that they pursue their action according to their title 
within five years after their next return into England, that he, [that] 
was in Scotland at the time of the fine levied, shall be adjudged 
to be out of the realm of England, and so to be within the ex- 
ception. Plowd. 368 ( 1 ). And for so much as this tenancy by the 
curtesy is peculiar to England, it is to be known, that although 
the king’s dominions have increased sometimes, as by the Isle of 
Man, Guernsey, and Jersey, yet the custom or maxim of tenant 
by the curtesy hath no plpce ther$ ; neither doth it stretch into 
the Isle of Wight, although that be made parcel bf the county of 
Southampton. Keilw . 11 H. 8. 202 ; for laws, customs, or privileges, 
within a precinct or dominion, shall not extend further, although 
the precinct dr dominion be enlarged. Plowd . 129 6. et 124 a. (2). 

And the professors of the Civil Law do not spare to affirm, that 
as in this case, the law of England doth not accord with the law 
of nations, so it is very hard and prejudicial unto the right heir, 
to whom the mother’s inheritance should immediately descend ; for 
it is limited not only to the natural father, but to the step-father, 
to enjoy his mother’s land after her death, so long as he shall out- 
live, whereof, Brae . It. 5. de Except . cap. 30. fo. 438 a; et quod 
dicitur de primo viro, did poterit de secundo, [si postmodum nup- 
sent secundo ] viro 9 sire de primo viro hceredes habuerit apparentes , 
sire non jjlence cctatis vel minoris cctatis, quod quidem injuriosum est 
secundum Stephanum de Se grave maxime cum de primo viro hceredes 
habuerit 9 quod quidem sustinere posset , si nullos habuerit , dicebat 
enim , quod lex ilia male intellecta fuit 9 et male usitata 9 [quia’] quod 
dicitur de lege Anglice intelligi debet , de pfimo viro et eorum haere* 
dibus communibus 9 et non de secundo 9 maxime cum heeredes appa- 
rentes extiterint [de primo.] Et 1 Perk. 906. 8 O. 346. 

Also, although it be true, that a prohibition was at the common 
law before the statute of Gloucester, cap. 5. prohibiting the tenant 
by curtesy, not to commit waste (4 Co. 62), (3) yet experience 
teacheth that the father being in possession of all, and the heir 
utterly unprovided for by the law, save only a long-looked-for re- 


(l) In S towel v. Lord Zoucli.—£d. (*) Buckley v, Thomas.— Ed. 

(3) Herlakeadcn's case.-— £d. 
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version, with which a man can neither Jkeep hospitality, or build 
churches (5 Co. 2), he hath ’vantage over the heir, not only to 
fprce him to consent to the sale of the timber, and woods, but even 
to the lands themsfelves; and yet his part shall be least of the money, 
for which they were sold. 

They also say the statute of Gloucester, cap. 3, was in good time 
made, for the common law did give liberty to any prodigal father 
to alien that land, whereof he was but tenant by the curtesy, to 
the disherison of the heir, because his warranty in that case was 
collateral. Sect. 724. Alsd, the statute 14 Eliz. cap. 8. was made 
to take from the tenant by the curtesy that liberty, which by the 
law before was permitted in suffering a Signed recovery to be Jhad 
against him* of *covin and purpose to do much wrong and prejudice 
to the heir. 

Answer. 

To these and all other objections, the common lawyers say, every 
nation hath his own proper municipal laws, which after long use 
they so approve, that they rather frame themselves to obeyjthem, 
than enforce arguments to impugn the reason of them. 

And this do the Emperors TIonorius and Arcadius, in these words, 
command punctually to be observed, rnos namque retinendus est 
fidelissima velustatis , whereunto agreeth the old verse of civium 
moribus antiques rqs s tat. Romana viresquei to the same sense Pe- 
riander of Corinth said, “ that old laws and new meats are fittest 
for use;” hereupon talso pertainetli that edict of the Censors, men- 
tioned by Seutonius and Aulus Gellius, qua prater consuetudinem 
et morem majorum fiunt neque placent, neque recto videntur ; and 
the common lawyer saith, qui rationem in omnibus quarunt rationem 
subvertunt. 2 Co. 75(1). Tide Fulbeck's Direct, cup. 4. fo. 31. 
And Cato said well, vixujla lex fieri potest; qua in omnibus com - 
moda sit , sed si majori parti prospiciat f utilis est , which sentence 
Catline, Chief Justice, voucheth, in Plowd. 369b. (2) Ad ea, qua 
frequentius accidunt, jura adoptmtur , 5 Co. 127 6.(3). And it is 
adjudged in 21 H. 3. tit. Dower , 198, that if a man have issue by 
an inheritrix, who is dead, and which issue by possibility may in- 
herit the ||tnd, he sha^be tenant by the curtesy, although the 
wife by a former husband had issue inheritable; and with this doth 


(l) In Lord Cromwell's case.— Ed. (2) In Stowel v. Lord Zouch.— Ed. 

(3) In Palmer's case.— Ed. 

F 2 
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agree Littleton, fo . 10 52; and so it is also adjudged 30 J5. 1. 

tit . Formedon, 66, that the ancient common law was before the stat. 
Westm. 2, cap. 1. so is the statute de Tenentibus per legem Anglia, 
see Finch , lib. 2. fo . 39, in fine. But if lands be given to a woman, 
and the heirs males of her body, and she take a husband, and have 
issue a daughter, the husband shall not be tenant by the curtesy ; 
for the issue cannot by any possibility inherit the same lands, or 
tenements, and therefore the case is out of the rule of those judg- 
ments, and of Littleton. 8 Co. 35 b. ( 1 ). 

And they say it is convenient that the issue be in subjection to 
his father, and that his father have superiority and lordship para- 
mount over him. Aristotle said, ?n his first book of Politics, id 
quod procreavit ac genuit, id ut preesit, et amicitia ratio et senec- 
tutis post ulat ; ut legitur in Plowd. 304 a. (2). And they conclude, 
that the maker of this law of the curtesy, and that of the col- 
lateral warranty, did not consider things that happen contrary to 
nature, which [are] monstrous, for they happen but seldom. But 
those, things which do stand with nature, and which do ordinarily 
and most commonly happen, and experience slieweth, that amor 
disiendit, and therefore the presumption in law is, that the father 
will do nothing to his sons prejudice, or if he do, he will recom- 
pense him much more. Plowd. 306. 

And* as the law in those cases giveth to the Either, as it were, a 
bridle to stay the son’s temerity, so, in divers cases, the same law 
giveth to the eldest son immunities by the life of his father; for the 
common law doth give unto his father the custody and education of 
his son, and heir apparent, so that he shall not be in ward. And if 
the lord, or any other, do take him from hi^ father, he shall have 
an action, and the words of the writ be, quare filium et haredem 
suum rapuit. And if the father be killed, the son shall have an 
appeal of it ; for it is a great loss to the son to lose his father ; and 
therefore the common law doth give the appeal unto the son, before 
any other, for the earnest intent of revengement, which the law 
doth intend to be in him against the offender ; and so by these cases 
we see, what reciprocation our law doth intend between the father 
and the son* The statute de Articulis sup. Cartas , cap. 11. doth 
ordain, that no minister, nor no other, (to have part of the things 


(1) Paine’s case: And see Co. Lit. 29b.~Ed. 
{2) In Sharington v. Strotton.—Crf, 
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which be in plea), shall take the business which be in plea, nor none 
upon such covenant his right shall let unto another : but the statute 
doth say, that this is not to be understood, that men may not have 
counsel of counsellors, and of sage men* for their fee, and of next 
friends: and in 62J. 3. (1) the father being impleaded did make a 
feoffment, unto his eldest son and heir apparent, pending the suit : 
and the king brought a writ of champerty against the father and 
the son ; and it seemeth there by the clearer opinion, that the action 
is not maintainable, and yet the case is within danger of the words 
of the act; for, although by the words of the act, the father might 
have had counsel of his son, as of one of his next friends, yet to 
make an estate unto him* it is# prohibited by the words : but it is 
there taken, that by every law, the son ought to aid his father, and 
therefore the son shall not be intended by the statute, and so being 
within the words, he is out of the intent; for none that hath reason 
can make exposition to separate the son from the father, or the 
father from the son, either in assistance or counsel, who are so near 
conjoined by nature. If the son and heir apparent take, a wife, 
and doth endow his wife in the land of his father, ad ostium ecclesiee 
ex assensu patris , and dieth, the wife shall enter after the death 
of her husband, and have it for her dower ; and so the wife of the 
son shall have dower of the lands of the father, for the marriage 
of the son, and tfais shall be called dower, and she shall have it 
without livery of seisin, only by the ^ssent of the father. But the 
wife of no stranger might so have dower by such assent, and so we 
see, that the dower of the son’s wife shall be translated unto the 
land of the father by his assent only, without other act ; for the son’s 
wife is in a manner ass his own wife, for the ldve which the law doth 
presume between the father and the son, and within his charge. 
Plowd. 3046. (2). et 886. 

And to return to the matter from which I have somewhat di- 
gressed, this tenancy by the curtesy is not, by reason of any pact 
or agreement made between the husband and the wife, a jointure ; 
but it is an estate created by law ; for immediately after the death 
of his wife, the possession abideth still in him without entry, and 
he is in the post [by the law] and not by the wife or by the issue. 
Z)r. Stud. lib. 2. cap. 4. Jo. 67. Note, Bro. tit. Tenant by the 
Courtesy , Set 14. Kcilw. 118 6. 


(i) 33, pi. 19.— Ed. 


(2) In Shurington v, Strottcm.— Ed. 
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But although tenant by the curtesy be in by the post, yet he 
may rebut the demandant with a warranty made to any ancestor of 
h!s wife, and so bar the demandant* and defend his possession* 
85 Ass . pi. 9. 3 Co. 63 a. ( 1 ). 

Note. — Tenant by the curtesy may vouch the heir, but he shall 
not recover in value; for he doth not hold of the heir, but is tenant 
of the frank-tenement unto the lord paramount ; and the lord shall 
make avowry upon him, as his tenant, per la manner : 14 Hen. 6. 
25 a , b 9 unless the lord do alien his seignory mesne between the 
estate of the tenant by«the curtesy, and the descent unto the heir; 
for then he shall not be in ward, though the two impediments be 
removed by the death of the tenant 0 by the curtesy* r Ibid . in Bing~ 
ham's case, in 2 Co. 92. 

And therefore although Littleton in this place saith, that the hus- 
band shall hold the land, but saith nothing of the body of the heir ; 
yet it must be understood, that the hen; shall not be in ward for his 
body, no mote than for the land, during the life of the tenant by 
the curtesy. Fitz. N. B. 143/;. And the reason is, because no 
freehold doth descend unto the heir, but doth continue in the hus- 
band : Vide Liit. s. 394, and the lord hath him for his tenant. — 
Vide 2 Co. 9 2b. (2). But if tenant by the curtesy, he is tenant to 
the avowry of the lord, ergo. Dyer , 8 a. 

The words of Littleton, in this section, are, (tenant by the cour- 
tesy of England is, where a man taketh a wife seised in fee simple, 
or in fee tail general, or seised as heir of the tail especial, and hath 
issue, &c»” 

But the student must join to this the other section 52, and so it 
will easily appear, that in some cases a man may be tenant by the 
curtesy, though his wife was seised but as tenant in special tail, 
and not as heir to an especial tail ; as if lands be given to a womanf 
and to the heirs of her body begotten by J. at S. (her husband), 
this is a special tail to her; sees. 2 9. and yet, because the issue 
between her and her husband may inherit the land, and the same 
estate which his wife had therein, if he have issue by her, and do 
survive, he shall be tenant by the curtesy. 

But for so much as this estate by the curtesy doth (Consist upon 
divers parts, as matrimony, having issue, the hereditaments thereof. 


(i) In Lincoln Collegia case.— Ed. 


(?) Bingham’s case.— Ed. 
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and She seisin which the wife had during the coverture, I will par- 
ticularly speak -of them. 

AH and every such marriage as within the church of England 
shall be contracted, and solemnized between lawful persons, as by 
this act we declare all persons to be lawful, that be not prohibited 
by God’s law, such marriage being contracted, and solemnized in 
the face of the church, shall, by authority of this parliament, be 
deemed, judged, and taken to be, lawful, good, and just, and in- 
dissoluble. 32 H* 8. cap. 38. 

No person shall marry within the degrees prohibited by God, and 
expressed in a table set forth by authority in the year of our Lord 
God 1563; and all marriages so made and contracted, shall be judged 
incestuous, and unlawful, and consequently shall be dissolved, and 
void from the beginning, and the parties so married shall, by course 
of law, be separated. Cannons , 1630, 89. But if a marriage be 
made in fctcie ecclesice , within the Levitical Degrees, the woman 
having inheritance, and other complements necessary, *and she die, 
no divorce being made in their lives, the husband may be tenant by 
the curtesy. 24 H. 8. Bastardy . Bro. 44. 

Every man being, or which shall be, a papist recusant con- 
victed, and who shall be hereafter married, otherwise than in some 
open church, or chapel, or otherwise than according to the orders 
of the church of England, by a minister lawfully authorized, shall 
be utterly disabled, and excluded to Jhave any estate of freehold, 
into any lands, tenements, or hereditaments of his wife, as tenant 
by the curtesy of England. SJac. [1.] c. 4. 

Note, if mere laicus be presented, instituted, &c. to a church, 
the church is full, tiliuhe sentence of deprivation, an<¥ therefore any 
marriage solemnized by such a minister, before privation, and done 
m facie ecclesicc, is gooVh Vide 5 Co. 102. in Windsors case. Vide 
Dyer, 239 b. 

A minister or priest marrieth with a woman inheritrix, he shall 
be tenant by the curtesy by express words of the statute. And in 
time of popery, when priests marriages w r ere forbidden, and pro- 
hibited, if no divorce were had in the life of bgth parties, the hus- 
band surviving, in that case should be tenant by the curtesy, as it 
seemeth. Set 6 E. 6. cap. 10. 1 Jac. [1.] cap. 25. For such mar- 

riages were not void, as when a man marrieth a second wife, his 
first being then living. 21 H. 5. 30. Fitz. Consultation, 5. Servi 
matrimonium verum contrahunt jure nostro, et in hoc sequimur jus 
canonicum. Cowell's Inst. It. 1. fo, 18 b. Nota tamen, jura com - 
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nebij extended, before Christianity received, only to [free*'] men, 
and the marriages [with bond persons] were always accounted but 
contubet'nia and not connubia, and they were styled cmtubernales , 
and not conjuges 9 whereof you may read more in the notes upon 
Fortes . cap . 42. fo. 49. Litt . lu 2. sec. 202. And if a villain do 
marry with a bond, or free-woman, who hath inheritance by pur- 
chase, or by descent, and hath issue, he may be tenant by the cur- 
tesy. Idiocy in the man or the woman is no impediment, but that 
the husb&nd may be tenant by the curtesy (1); 31 23. 3. Saver 
deDefaut. Fitzh . 37. et Stamf. Prerog. 35 a. 

The same law is, if neither of them can speak, nor hear. Vide 
Bracton , It. 5. fo. 421. An eunuch, or lie that is frigidus naturcc , 
may be tenant by the curtesy, if she have issue, and he survive his 
wife, and no divorce had during their lives. Vide 5 Co. 33b. for 
films est quem nuptice demonstrant . 

Parentum consensus apud nos non [t am] neccssarius est 9 ut con- 
tractum matrimomalem inter liberos de prcesenti perfectum defectus 
ejus solvere possit . Contemplatio enim publicre utilitatis privatorum 
commodis pr cefer tur. QowelVs Inst. U. 1. tit. 10. s . 3. And there- 
fore though the marriage be had without consent of parents, the 
husband may be tenant by the Curtesy. 

Of what things or hereditaments a man rftay be tenant by the 
curtesy , and what not. 

$ 

In the first chapter it is shewed, that inheritance may be not only 
of things corporeal, but also of things incorporeal, and regularly a 
man may be tenant by the curtesy in either of those things, as of a 
fair, which is but a franchise, or liberty, not manurable. — 5 Co. 23, 
of an advowson, villainy, common of pasture, and of other profits* 
Vide Fitz. N. B. 148, 149. — 5 Co. 37 a, of a mill, or of an office. 
Vide 2 H. 6. 9. — 9//. 8. 194. pi. 1, in Keilway. et Dyer , 71. 
Hut if a man be a duke, earl, marquis, or baron, to him and to his 
heirs, and that dignity or honor doth descend unto a woman, she 
taketh a husband, a^nd hath issue, &c. and dieth, a question may be 
made, whethef her husband shall bear the style or dignity of the 
title of honor, or no; for on the one side it may be said, that the 
title of honor is only inherent in the blood of the donee and his 


(!) S t* Co. 1-ir. Mb.— FM, 
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heirs, '&t est individuum et individuum inseparable . — - Vide in Rat- 
cliff's case , in 3 Co . 42. And on the other side, if he should not be 
tenant by the curtesy, the^ should his son after the death of his 
mother dying in the life-time of his father, be a baron and lord of 
the dignity without lands, which were inconvenient. 

But if the wife be seised of lands, within which is a mine of coals, 
lead, or a quarry of stones, which was never opened during the 
coverture, the husband may be tenant by the curtesy of the land, 
but if he open the mine, it is waste. N. B. 149.— -5 Co. 12. — 
A man may be tenant by a curtesy of a rent, for it doth issue out of 
land, and is of the nature of the soil. — Fulbeck , 70. — 422. 3. 53. — 
14 II. 8. 5, but not so df an annuity in fee granted to a woman.— 
Doct. § Stud. li. 1. cap. 30. — 4 Co. 48. 49. If a rent charge be 
granted in fee to a woman married, the woman dieth before any 
election, whether she will by distress make it a rent, or by action of 
annuity make it but an annuity, he shall be tenant by the curtesy, 
and the election shall not be in the heir to prejudice a third person. 
Vide Lift, fo . 48. [s. 219, 220.] A man marrieth with the- queen of 
England, and hath issue, she dieth, he shall not be tenant by the 
curtesy by the common law, and therefore the statute 1 Mary, c. 2, 
to bar King Philip in that case, was superfluous. Note, the law of 
the crown differeth from the common law course. The Lord Chan- 
cellors Speech injthis case of the Post-nati. 

Note also, there is no tenancy by # the curtesy of copyhold lands, 
without special custom in the case. — 4 Co. 22 b. ( I). 

What seisin in the wife is sufficient and requisite to make 
the husband tenant by the curtesy. 

The prescript rule of the law is, that an actual seisin is necessary 
in this case; and the reason thereof is, because tenant by the 
curtesy shall be attendant to the lord paramount, which could not be 
in case his wife [died] before she were actually seised; for in such 
case the issue must make himself heir unto him who was last actually 
seised. — 8 Co. 36 a. ( 2 ). 

And therefore if a man* seised of certain lands in fee, hath a 
daughter which is heir apparent, the daughter taketh a husband, 
and they have issue, the father dieth seised, and the husband as 


■ J ) Copyhold cases.— Ed. 


(2) Paine’s case.— Ed. 
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soon as he heareth of his death, goeth towards the lands to take 
possession, and before he can come there, his wife dieth, he shall 
not be tenant by the curtesy in this case. — Dr. % Stud . U. 2 . cap. 15* 
But of a rent or of an advowson, he shall be tenant by the curtesy, 
if the wife die before the rent day, or before the avoidance $ and it 
is agreed in 7 E. 3. G6, and 3 H. 7. [5 a.] one reason whereof is 
made in Dr. $ Stu . before mentioned, because the maxim of the law 
is so in the one case and not in the other, and in 1 Co. 97 b$ ( 1 ), one 
other reason is made ; because it was impossible by the act of God 
for the husband to have actual seisin of the rent, or of the advowson. 
And when the law doth prescribe a means to perfect or settle any 
estate or right, if by the a at of God this means doth come impos- 
sible, yet no party, who was to have benefit of the means, had [they] 
been with all circumstances executed, shall suffer any prejudice in 
not executing it in such circumstances, which became impossible by 
the act of G<jd, so that all things be performed with diligence, which 
the parties ought to do ; for it should be against reason, that those 
things which be inevitable by the act .of God, and which no industry 
may avoid, nor policy prevent, should be construed in prejudice of 
any, in whom was no laches or default. — Co. ibid. And the rule 
in this case, and in others like is, quod remedio destituitur ipsd re 
e mleiy si culpa absii , — G Co. 68 a . — Vide sect. 179. But in the case 
of lands descending upon the daughter, it mayibe said, that the 
husband might, before the dtjath of that ancestor to his wife, have 
spoken to a man, who is dwelling near to the place where the lands 
&c. are, tq re-enter for his wife, as in her right, in^nediately after 
the death of the ancestor of the wife. — Perk. 91 a. [a*. 470.] If a 
man take a wife seised of a reversion, on a leasfc for life, whereupon 
a rent was reserved, he may be tenant by the curtesy of the rent, 
but not of the reversion ( 2 ). — Keilw. 104$. — Vide Perkins , 90 b. 
[$. 467.] But if a man, seised of lands in fee, doth make a lease 
thereof for years, and after taketh a wife, and have issue a daughter. 


(1) In Shelley’s case*— Ed. 

(2) There is a very short note on this 
passage in the Harleian MS. signed N. C., 
which I cannot decipher j it evidently re- 
fers to the qtuere in Perkins, sect. 467, 
whether if a woman seised in fee makes 
a lease for life, reserving rent to her and 
her heirs, the husband shall not have 
curtesy in the rent during the lease. 


Hr. Hargrave, in his edition of Co. Lit. 
note 7, 29 a, notices the same qutcre, but 
gives no opinion on the point of law ; but 
the editor of the last edition of Perkins, 
(Mr. Greening), gives it as liis opinion, 
that in such case the husband shall not 
take the rent by the curtesy ; contrary to 
the opinion of our Commentator.— Ed. 
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and dieth, it was resolved in the commencement of the reign of 
Queen Elizabeth, in the case of one Guararra, that the husband of 
the daughter shall ( be tenant by the curtesy of the land (8 Co. 96 a); 
for (be possession of the lessee for years doth settle the inheritance 
in the wife actually. 

Grandfather, mother, and son, grandfather seised of lands in fee 
dieth, so the land descendeth to the mother, daughter of the 
grandfather, who entereth ; she hath issue, and dieth ; her husband 
is tenant by the curtesy of all, and ^ntereth according to his title, 
against whom the wife of the grandfather recovereth her dower, and 
after dieth ; the husband of the mother shall not be tenant by the 
curtesy of that third part,, beca&se that ‘seisin which once he had, 
was voided by a more ancient title. But if the grandfather had con* 
veyed the land to his daughter by deed, and so as she had it by 
purchase, and not by descent, then otherwise it is. — Vide Lit, 92 b. 

122 a. ( 1 ). 

A man seised of land in fee hath issue a daughter, And she taketh 
a husband ; they have issue $ the father dieth, his wife enceinte with 
a son; the husband entereth, and after a son is born, and he entereth 
by his guardian ; that daughter dieth ; he shall not be tenant by the 
curtesy, for that possession which once he had in his wife’s right, 
was lawfully defeated. — Bro. tit. Tenant par le Curtesy e, 13. 

But if a man take ail inheritrix to his wife seised of lands in fee 
tail, and hath issue ; the issue dieth ; bo shall be tenant by the cur* 
tesy after the death of his wife, although the estate tail is deter- 
mined: 8 Co. 34: for in this case the rule doth not hold; cessante 
statu primitivo cessat derivalivus; for his estate to be tenant by the 
curtesy is not derived* merely out of his wife’s estate, but is created 
by the law, by privilege, and benefit of the law, tacitly annexed unto 
the gift. — 8 Co. 36 a. and see more of this matter before, in the end 
of the 18th section. 

If a wife seised in fee take a husband, the lord entereth claiming 
the land before they have issue, that possibility, which the husband 
had, is gone ; but if they had issue before the entry made by the 
lord, he shall be tenant by the curtesy after the death of his wife, 
and put out the lord. — Vide Lit. sect. 90. — Bro. tit. Tenant par le 
Curtesye, 14 * 


(l) Bustard’s case.— Ed, 
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The issue which he of necessity must have that claimeth to 
be tenant by the curtesy . 

Inter liberos non computantur, qui contra formam humani generis 
converso more procreantur, veluti si mulier momtruosum sit enixa . 
Partus autem qui membrorum qfficia ampliavit ut si sex digitos 
habeat, vel si quatuor tantum, vel si tantum unum, talis inter liberos 
numerabitur. Sed hermaphroditus inter liberos numeratur. — Bract* 
IL 1. cap . 6. numero 7. — Lib.*A. tract . 3. cap . 43.*— Lib. 5. tract . 5, 
cap. 30. ( 1 ). 

Note, if a man seised of land in fee, hath issue a daughter, and 
dieth; she entereth, and hath issu6 two , daughters, one before es- 
pousals, and the other after ; the mother dieth ; the two daughters 
enter as coparceners, and make partition ; she that was born before 
espousals taketh a husband, hath issue, and dieth without interrup- 
tion ; he shall be tenant by the curtesy. — 21 E. 3. 34. A man taketh 
a wife seised ‘ of estate of inheritance, she committeth felony, and 
is executed, if there was no issue between them before the felony, he 
shall not be tenant by the curtesy, but otherwise if they had issue. 
21 E . 3. 49 b . — 11 H. 7. 19 b . — lira . Tenant par le Curtesye, 3. 

If a woman inheritrix be grossement enceinte by her former hus- 
band, and before her deliverance she take another husband, he shall 
not be tenant by the curtesy by reason of that issae ; but if a woman 
not married inheritrix, be grpssement enceinte, and so taketh a hus- 
band, and within two days after the marriage she is delivered, the 
husband « shall be tenant by the curtesy by that issue, though he 
never had other issue % her. — 18 E . 4. [29.] — CoweWs Inst. li. 1, 
tit. 10 . s. 17. — Terms of the Law, tit . Bastardy . 

A woman inheritrix doth elope from her husband, and hath issue 
by the adventurer, and dieth not reconciled to her husband, he shall 
be tenant by the curtesy, that notwithstanding. — 1 H . 6. 3 a , by 
Hales.— 18 E. 4. 29 a.— 7 Co. 44 a. 

And it seemeth if a femme inheritrix do take a husband, and 
after divorce is had only a mensd et thoro , and afterwards she taketh 
another husband, and is married in facie ecclesice , and hath issue 
by that second husband; yet that issue shall suffice to enable the 
first husband to be tenant by the curtesy; for the law shall judge 
that the first matrimony was not dissolved, and for the legitimation 
of the issue, he shall be the issue of the first husband. 


(2) See Co. Lit* V9 b.-~L'd. 
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. An infant under the age of fourteen years taketh a wife seised of 
lands of estate of inheritance ; she is, delivered of a child during 
marriage, and dieth before her husband is fourteen years old ; he 
shall not be tenant by the curtesy of her inheritance, although they 
live divers years after together, but if he have issue by her after 
fourteen years, otherwise. — 1 II. 6. 3 b, Strange. — 26 Ass. pi. 54. 
Brooke , 32. — Dyer , 369 a.— Vide 38 Ass. pi. 24. Consensus non 
concubitus facit matrimonium, et consentire non potuit ante annos 
nubiles. — 6 Co. 22 b. And the reason in the case of tenancy by the 
curtesy is, because as the law doth necessarily require that he should 
first get a child, so the impossibility thereof before he do attain to 
that age of fourteen is also known to the law ; insomuch as it shall 
judge that child a bastard, though born within those espousals, to 
which he could not give consent unto before. 

But whether it be necessary that the issue be heard to cry, Lit- 
tleton maketh a doubt ; for Bracton, who wrote in Henry the Third’s 
time, saith, licet partus naturaliter mutus nascatur eLsurdus, tamen 
clamor em emitter e debet, sive masculus sit, site feemina , J^nam] 
dicunt E. vel A. quotquot, nascuntur ab Eva. Non sufficit igitur 
[tantum] baptizatus et sepultura. — Li. 5 .fo. 438. But late opinions 
be contrary in this point ( so that the issue in truth be alive) ( 1 ). — 
Perk. 91. [«. 471.]— Dyer, 25. — Kitchin, 159, for, saith he, the 
trial and the issug shall not be, if the infant were heard* cry after 
the birth, but if it were born alive or not. 

Note, 8 Co. 35, where you may read a good opinion that a child 
that is ripped out of its mother’s belly, who was an inheritrix, is 
not such an issue as may make the husband to be tenant by the 
curtesy, though the* child were living, and heard cry ; for his title 
must commence by the issue, and consummate by the death of the 
wife; and the estate of the tenant by the curtesy ought to take away 
the mediate descent ; but if the husband have issue by the wife, and 
after the land doth descend to the wife, whether the issue be dead 
or alive at the time of the descent, he shall be tenant by the cur- 
tesy ; for the time of the birth of that issue is not material, so it be 
in the life of the wife. But if a woman be delivered of a child 
somewhat before her ordinary time, by occasion of some casual mis- 
fortune, yet by such a child the husband may be entitled to be 
tenant by the curtesy. 


(J) See Co. Lit. 2<J b.—Ed. 
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It seemeth also by Bracton, in the place last mentioned, that bap- 
tism was necessary in this case; but Perkinsjrin the place before 
mentioned, saith, if the baptism were not omitted by the negligence 
or default of the husband, but by sudden death, 'then the husband 
may be tenant by the curtesy. — See in Keifoo. fo. 2, this scruple 
over-ruled without such distinctions. 


Lib. I. Cap.*Y. — OF DOWER. 

§ 36. Tenant in dower is, where a man is seised of certain lands 
or tenements in fee simple, fee tail general; or as heir in special tail, 
and taketh a wife, and dieth ; the wife, after the decease Of her 
husband, shall be endowed of the third part of such lands and 
tenements as were her husband’s at any time during the coverture, 
to have and to hold to the same wife in severalty, by metes and 
hounds, 'for term of her life, whether she hath issue hy her husband 
or no, and of what age soever the wife be, so as she be past the age 
of nine years at the time of the death of her husband, for she 
must be above nine years old at the time of the decease of her hus- 
band, otherwise she shall not be endowed. 


In this "chapter is treated of the provision which by the common 
law is made [for] the convenient livelihood of the wife after the 
death of the husband, viz. of his lands and {tenements of his estate 
of inheritance, whereof he was seised in fee simple, or in general 
tail, wherein are some limitations, as there be in the former law of 
tenant by the curtesy ; for no more than that husband of a sovereign 
queen of England may be tenant by the curtesy of the crown, or of 
any hereditaments of the queen, no more do the laws of the crown 
permit the wife of the sovereign king to demand dower of the king’s 
lands, and it is presumed that other provision of a higher nature, 
according to her dignity, is made for her at or before - her marriage 
with the king.. Egerton, in his Book of Post~nati,/o.36. Vide 
9 H. 6. 12 a. The queen had by parliament a provision in lieu of 
her dower, whereof one thousand pounds was assigned ex magna 
custuma de London ; vide in Sir J. Davies' R.fo . 9 a, in fine; which. 
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is an argument^ that the king hath greater estate in the grand custom 
than for his life. Read the booh 

Also, the wife of a copyholder in fee, shall not have dower of a 
copyhold, except it be so by special custom of the manor. 4 Co. 
30 b ( 1 ) ; for copyholders have estates of inheritance secundum quid, 
that is to say, to be descendable by custom to the heirs, and not 
to be determined by their deaths, or subject to the will of the lord, 
as other estates at will are, but they are not estates of inheritance 
simpliciter , ( scil.) to all other collateral qualities, but such as cus- 
tom hath allowed, or which are incident to them. Ibid . 5. 

And it is to be observed, that the wife during the coverture hath 
no benefit or profit of her dower, except in the case of the king’s 
wife, for she is a person exempted by the common law. 4 Co. 23 b .— 
Ad lector em, ante, lu 6, in Co. For the woman, that will challenge 
her dower, must make three things good, viz. 1. that she was married 
to her husband ; 2. that he was, during the coverture, seised of an 
estate of inheritance in the land whereof she demandeth dower ; 
3. that he is naturally dead. 2 Co. [ 93 ] in Binghams* case. — Plowd. 
37 3(2). 

Dos quidem perfecta esse non potest ante mortem viri , nec quam- 
vis in vita viri possit constiiui , tamen ante mortem seysina non 
poterit assignari. Bracton f fo. 92. Nota , in 10 Co. 49 a 9 b ( 3 ). 
Quando dkersi desiderantur actus ad aliquem statum perficienduty, 
plus respicit lex odium originalem , quia cvjusque rei potissima pars 
est principium. So in this case by the intermarriage and seisin of 
the husband, the wife hath a possibility to have dower ; but her title 
is not consummate before the death* of her’ husband. And yet it 
appeareth (sect* 357^), that if the feoffee upon condition do take 
a wife, the feoffor m$y enter for the condition broken; and the 
reason is, because the law hath principal respect to the original and 
fundamental cause; and yet it may be said that the title of dower 
is not consummate tilfthe death of the, husband, and that the wife 
may die peradventure before the husband. 

And she shall have' for her dower but the third part, whereas the 
husband shall be tenant by the curtesy of all; and the reason of 
this diversity in the law may be, because to aU government and direo 
lion men be more ajfl than women, as Aristotle saith, mas ad prin* 
cipatum aptior est naturd quam feenmia. And as a woman is not 


(1) Sbaw and Thompson.**^. (5) In Lampet’ft case.— Ed. 

(2) Stowel v. Lord Zoucb.-*4£d. 
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so apt as a man is to govern in high degree, or in high things, so 
is she not in things of base degree. Plow'd. 605. f 

$jid another is for a proportional equality to be had between his 
wife and his heir apparent, so that his wife may have a reasonable 
proportion for livelihood, without depending upon his heir; and 
his the greater part, because he is to sit [ in the seat of his ances- 
tor] and do service to the king and commonwealth, in such good 
plight as his ancestor did. 6 Co. 17(1). 

It appcareth in this section, that the wife shall be endowed, if 
she be past the age of nine j^ars, at the time of the death of her 
husband. The Book of Entries,* 223. 12H.4>. 3. and sect . 42. 

and Fits. N. B. 149 b . ahffJby Dr. fy Stud . It. 1. cap . 7. fo. 14 a . 
Dyer , 313 a. y 

Which also i$ in favor to the woman for her dower, and of her 
speedy advancement, more than to the husband for his title to be 
tenant by the curtesy; for he c&nnot be tenant by the curtesy, 
although his wife be seised, and that actually, and though she have 
issue during the coverture, unless he be also above the age of 
fourteen years at the time of the death of his wife, as in the present 
chapter more at large may appear, maturiora sunt vota mulierum 
quam virorum. 6Co. 71 a. 

Also in this case of dower it is nothing material, though the hus- 
band at* the time of his death be infra annos nubile s, which also 
is in favor of the woman, and far her advancement by marriage. 
The Book of Entries, 223. 12 H. 4. 3. Bract, li. 2. /o. 92. Fitz. 
N. B. 149 b. Dr. $ Stu. li. 1. cap. 7 .fo. 14. Dyer , 313. 7H.6. 
11 b. 24 E. 3. 30. * i 4 

And by this jt may be observed that matrimpny ante annos nubiles 
is lawful, and perfect quoad^dotem , for ubi nullum matrimonium , 
ubi nulla dos , et ubi dos f ibi matnmoniurpk Bract . li. 2. cap. 39. 
1 H. 6. 11 b. But to other, purposes %\ic\i^atrirnonium ante annos 
nubiles is but inchoatum et, imperfectum, for consensus non concu - 
bitus facit matrwionium , et cons entire non possunt anie annos nu- 
biles. 6 Co. 40, et fo. 22, and in Dyer , fo. 369. See the certi- 
ficate of the bishop in that case ( scil.), a woman of full age did 
contract matrimony by words de prcesenti tempore, with a young 
man of the age of twelve years, and this waS solepaniaedin facie 
ecclesia, et quodarmnodo consummate the man being put in the bed 
with her, and the opinion of divers doctors was, and being de- 


(l) Wild's case.— Ed. 
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manded by the Justice they said ; we are of opinion in this case, 
that she is to lie accepted, and taken for a lawful wife, and that she 
was joinedHn lawful matrimony, and that the ordin&ry ought so to 
certify, as the case is put touching dower, quamvis alias sint 
sponsalia de futuro , tamen in causd dptis extenduntur * ad return 
matrimonium rations privilegii. Vide 6 Co, 40 b. 

Co ncerning that which is said in this section, that the wife shall 
have her dower assigned by metes and bounds, read afterwards 
sect, 44. And here I would take occasion to set down the several 
ages which the law doth consider in clivers cases, but I do refer 
that to another place more fit, sect . 104. 

And it is in this place observable, although Littleton saith, tenant 
in dower is where a man sfeised of certain lands or tenements in fee 
simple, tail general, or afe heir in tail special, (formich an heir is 
tenant in general tail) and taketh a wife, and dieth, his wife after 
the decease of her husband shall be endowed, &c. 

Yet sect. 53 he saith, that if tenements be given to a man and to 
the heirs which lie shall engender of the body of his wife, in this 
case the wife hath nothing in the tenements by the form of the gift, 
arid the husband hath no estate only ih special tail, and yet if the 
husband do die [without issue,] the same wife shall be endowed of 
the same tenements, because the issue which she by possibility might 
have had by the said husband, might inherit the said tenements : 
so the meaning is that she taketh. npthing by the form of the gift, 
but nevertheless it is no exclusion of f sufch collateral title, or interest, 
which she claimeth for her dower. 

But it is necessary that the husband be seised during tile cover- 
ture of such lands, or tenements, whereof his wife is dowable ( scil.) 
either enfait , or in law, as before appeareth, for otherwise she is hot 
dowable. Vide Perk . fo% GO. s. 302. et seq. Nota , 2 Co. fo. 50 a , 
Blythinaw's case . 8 Cp* 96 a, Sir William Cordelts case. And 

the husband may prejudice his wife - by laches of entry, by laches 
of suit* and |>y divers other acts, whereof vide Perk. fo. 72 , et seq. 
[s.368,$c. f 

§ 37. And notef thajjt by the common law the wife shall have for 
her dower but the third part of the tenements which were her hus- 
band’s during the espousals; bufcby the custom of some county, she 
shall have the half, and by the custom in some town or borough, 

<* 



DOWER. 


98 


*. 1. s. 37, 38, 39. 


she shall have the whole ; and in all these cases she shall be called 
tenant in dower. 


The quantity which the common law doth give for dower is the 
third part, and the words of Magna Charta , IL 7. are assignetur 
ante ei pro dote sud tertia pars totius terra*, mariti sui, qucefuit sua 
in vitd sud , which words are but declaratory of the common law, as 
almost every chapter of Magna Charta is. See Bract . li . 2. cap . 39. 
fo . 92. And by that in this section mentioned, concerning customary 
dowers, varying from the course of the common law, must be ob- 
served the rule in 4 Co. 21, et 28, consuetudo [foci] est semper 
observanda; consuetudo est alter a*lex. And more hereof, read in 
sect. 166. Nota, the end of this section hath these words, viz. in 
all those cases of custom she shall be said tenant in dower ; and 
vide 21 E. 4. 54 a , exception taken to the plea of the woman in 
such a case, because she did not say, that she did enter in the name 
of dower, blit as tenant for term of life. 


§ 38. Also, there be two other kinds of dower, viz. dower which 
is called dowment at the church door; and dower called dowment 
by the father's assent. 

39. Dowment at the church door is, where a man of full age 
seised in see simple, who shall be married to a woman, and when 
he cometh to the church door to be married, there, after affiance 
and troth plighted between them, he endoweth the woman of his 
whole land, or of the half, or other lesser j5art thereof, and there 
openly doth declare the quantity and the certainty of the land wliich 
she shall have; for her dower. In this case the wife, after the death 
of her husband, may enter into the said quantity of land of which 
her husband endowed her, without other assignment of any. , . 


There are also two other dowers, whereof the law taketh notice, 
dower od ostium ecclesi<e f and that ex assensu patris, which, though 
they do exceed oi diminish the quantity of that former, which is 
said to be the dower at the common law, yet the law doth allow 
of them also, if they be made in such form as the law doth require; 
and by the ancient opinions, onty a third part might be assigned 
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ad ostium ccclesice ; so are Glanvill ( I ), Bracton, &c. But, accord- 
ing to Littleton, see Fitz. N. B. 150. 9 H. 3. tit. Dower , 190. the 
notes upon Hengham, fo. 152; and tile wife by such dowers may 
be concluded to have the other dower of the third part, if in the 
land so assigned, sh^doth enter [upon] the death of her husband: 
which note ; for it is contrary to the rule 6f the common law, which 
is, no right or title which [any one] hath to lands or tenements of 
any estate of inheritance, or freehold, shall not be barred by ac- 
ceptance of any manner of collateral’ satisfaction, or recompence. 
4 Co. 1 (2), and in 9 Co. 79 b (3). 

The law doth not allow of clandestine matrimony, but of those 
that be solemnized in facip ecclSsice, and in public. Yet sometimes 
privileges have been granted to certain chapels, and other hallowed 
places, and to the church porch, or at the door of a monastery, in 
which they might lawfully solemnize matrimony: Fitz. N. B. 150. 
Perk. 61. [$. 306]: where you may read, that in the time of King 
Henry the Third, it hath been holden, that if a woman had been 
married in a chamber, she should nqt have dower by the common 
law. Bract. It. 2. cap. 39. et li. 4. tract. 6. cap. 9 ; but the law 
is contrary at this day, the marriage standing good, and the parties 
by ecclesiastical justice punishable. Fitz. N. B. [ubi supra.] 

He that will endow his wife ad ostium ecclesice , must" be of full 
age, which in the farmer dower is not necessary, as appeareth. The 
reason and cause hereof is, because dowment ad ostium ecclesice is 
made of a more or less quantity, according to the agreement of the 
parties, and not by the law only ; and^ he being of full age, modus 
et conventio vincunt legem. 7 Co. 28 b. 

And if an infant ante annos nubiles endow his wife ad ostium 
ecelesice , such endowment is void, notwithstanding he do agree, 
and assent to the same* espousals, and endowments, after that he 
is of the age of fourteen years or twenty-one years, for quod ab 
initio non valet in traetu temporis non convalesce t, et quce male 
sunt ihchoata principio 9 vix est ut bono peraguntur exitu. Perk . 85. 
[s. 438]. 2 Co. 5§. 4 Co. 2 b. 90. 

Also, the husband must be in this case seised in fee simple, and 
not in tail, as by the* 46th section is further explained. Also, this 


(l) Glanv. lib. 6. c. i. Bract. lib. } £, (2) Vernon’s case; and see Co. Lit. 

*c. 38; 39 ; and lib. 4. tract. 6. c. U & 6. 36 6.— Ed. 

and see Co. Lit. $4b.~Ed, (£) Pey toe's case.— Ed. 
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dower ad ostium ecclesice must be made openly, and in certainty, 
for in lege nihil est verum quod non probatur , and these things 
which pass in secret, and under hand, the law doth not give appro- 
bation of. 3 Co. 81a. And certainty doth make repose, and quiet- 
ness, but uncertainties do engender suits, and contentions. Plowd . 1. 
Case. Incertainty is always the mother of contention. 5 Co. 2 a. 
Vide 9 H. 3. tit. Dower, 190. A man ad ostium ecclesice doth as- 
sign to his wife, when he is espoused to her, the moiety of all his 
lands and tenements, which he shall be from thenceforth seised of, 
and afterwards he purchaseth lands, &c. and dietli; the wife brought 
a writ of dower ad ostium ecclesice , and demanded the moiety ; and 
the opinion of the court was clearly, that she should have it. Id 
certum est , quod certum reddi potest . 9 Co. 47 a. 

And the consequence of this dower in cei^ainty to be done is, 
that after the death of her husband, she may enter into those lands 
without any other assignment to be made unto her. Whereas when 
she is dowable by the order of the law of a third part, or in dower 
ad o.%tinm ecclesice of a moiety, or greater, or lesser quantity, of her 
husband’s lands generally, she may not, in this general and uncer- 
tain case enter after the death of her husband, but must expect 
until it be assigned unto her by the heir, &c. upon whom the in- 
heritance of all the land doth descend, or is come, least peradventure 
she should enter upon more or less, than in right she ought to have. 
But if dower ad ostium ecclesice be made of a moiety of his land, 
it is good, as in this section ft appeareth, whereto agreeth F. N. B. 
150a. which also is further explained in the 46th section following. 
But from this general rule this special case must be excepted, viz. 
if the husband, after such dower made ostium ecclesice , do 
thereof enfeoff a stranger, she may not now enter after her fyis- 
band’s decease upon the alienee, for the jnischief of the warranty ; 
for after she entereth, the feoffee may not have a writ of warranty 
cartce , because that writ lietli not but where the tenant is impleaded ; 
and he cannot vouch for the same cause. 

And it may be observed in this case, that a frank-tenement is 
conveyed from the husband, and that by the opinion of law, as in 
the other case of dower at the common law, ajid also he doth in this 
case give unto his wife, which in other cases he cannot do, because 
they are both but one person in law, as appeareth in section 168; 
whereby is to be marked, how much the law doth favor the mar- 
riage of a woman, and their advancement thereby. Vide Plowd, 58; 
jaml the Lord Darcy s c&se , in 6 Co, 71. > . 
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§ 40. Dpwment by assent of the father is, where the father i* 
seised of tenements in fee, and his son and heir apparent, when he 
is married, endoweth his wife at the monastery or church door, of 
parcel of his father’s lands or tenements with the assent of his fa- 
ther, and assigns the quantity and parcels. In this case, after the 
death of the son, the wife shall enter into the same parcel without 
the assignment of any. But it hath been said in this case, that it 
behoveth the wife to have a deed of the father to prove his assent 
and consent to this endowment. M, 44 E. 3. /. 45. 


This also is one of the dowers ad ostium ecclesicc , and hath the 
nomination of dower ex assensu patris ; but it appeareth by other 
books, that it may also be ex assensu matris ( 1 ). Fitz. N ”. B . 15Qe. 
Perk. 86. [s. 441.] Dower , Fitz. 186. 191 ; but ex assensu* fratris, 
or consanguine i, is not good. Perk . Ibid. Dower. Fitz . 19$.„ Con- 
trary to the ancient opinion; for Bracton, li.2. cap. 39. fo. 92a . 
saith, utile est mulicres esse dotatas fault is de causis , et fit ei do- 
natio a viro suo multis modis propter nuptias , de re propria [ viri ] 
vel de re patris , rcl matris , fratris, vel s or oris, vel alterius amici , 
de eortim consensu* et voluntate, qua* quidem donatio dicitur dos , et 
ea quidem perfeeta esse non potest ante mortem viri . But in some 
special cases the father hath greater privilege, in regard of his heir 
apparent, than the mother in like case may have, which see s. 1 14, 
which note. 

And this law is grounded [on] and doth pursue nature, and in 
regard only thereof, the wife of the son shall have dower of the land 
of the parents, for the marriage of their son and heir ; and he shall 
have it without livery of seisin, only by assent of the parents, but 
the wife of no stranger may in that sort have dower by such assent : 
and so we see, that the dower of the wife of the son shall be trans- 
lated from the son to the land of his parents by their assent, with- 
out any other act, for the wife of the son is in a manner as his own 
wife. Plowd. 3045. *305 a. (2) And where the dowment ex assensu 
patris, vel matris, is good and sufficient in law, the wife of the son 
immediately after the death of her husband, and in the life of the 


(1) Sec Co. Lit. 53 6.— Erf. 


(2) In Shat ingtpn r. Strottou,— JM. 
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father of the husband, may enter into the same lands and tenements 
so unto her assigned for her dower. Perk . 866. [ s . 444.] 

Quaere, if there be grandfather, father, and son, the father dieth; 
if the son may endow his wife by the assent of the grandfather. 
Vide Bract . ubi supra . Vide 6 Co . 22 6. (1 ), for there it was agreed, 
that the grandfather shall not have the wardship of the son and 
heir within age, the father being dead in his life-time. And this 
by the way is not to be permitted, that this privilege the common 
law doth give when the son and heir apparent doth marry with the 
consent of parents, for their donsents are to be had immediately 
after the affiance made between them ad ostium ecclesice , although 
for the contempt thereof, the marriage o,f children is not void or 
voidable. Cowell's Inst . It. 1. fo. 19a. And it hath been holden 
in ancient books, that if the son and heir apparent do marry against 
the good will of their parents, and after infra octo septhnanas the 
son doth endow his wife ex assensu patris of the lands and te- 
nements 1 * of the father, that was a good endowment. Perk . 86. 
[,9. 443.] But this privilege doth only belong to the son and heir 
apparent; as that other, that his body shall not be in ward during 
tl^ life #f his father, for any lands holden by knights’ service, or 
in teapite, which hath descended unto him from his ancestors of the 
part of his mother, sect . 114. For as it is said upon another point, 
lucres est alter ipse , et films est pars patris , et t y lortuus est pater , 
et quasi non est mortuus , quia relinqu.it similem sibL 3 Co. 186. 
For the common law doth favor him, whom the common law doth 
make heir, because he is to sit in the seat of his ancestor, and to 
do service to the king and commonwealth, in such good estate as 
his ancestor did, as is aforesaid; and although in that case here 
first put, the father shall have the wardship of his daughter and 
heir, and not the lord, as well as he shall have the wardship of his 
son and heir. 3 Co. 38. (2); 6 Co. 72 . ; and 7 Co. 13; yet, without 
doubt, the daughter and heir apparent, cannot, in such form ex 
assensu patris, make unto her husband an estate to be tenant by the 
curtesy of her father’s lands, and tenements, after issue [and] her 
decease, for divers causes. 

And some have been of this opinion, that of "gavelkind lands, or 
borough English, the heir apparent cannot endow’ his wife, ex as- 
sensu patris, because such are not certainly heirs apparent; for, in 


(1) Gorge's case. — Ed. 


(C) Ratcliff's case. — Ed. 
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the one case, the father may have more issues, and in the other a 
younger, that is heir ( 1 ). 3 Co. 38. 6 Co. 22 (2). 

It seemeth Littleton’s opinion was in this case, that it is necessary 
to prove the assent of the parents by their deed in writing, and that 
it aufiiceth not, if she can prove it by witness whereto doth agree 
Perk. 86. [s. 442.] and 40 E. 3. 45. Feoffments et Faits, $c. And 
I think it a safe way to incline to these late authorities, because they 
have had view and consideration of the former authors. Vide 
Bract, li. 2. fo. 95. Dower . Fitz. 1 86 * and the father may lawfully 
make a deed in that case, which the 'husband could not do in the 
other case of dower ad ostium ccclesitz. Finchden, 40 E. 3. 43 a. m. 

Littleton putteth the case of dower cx'assensu patris , where the 
father is seised in fee ; and therefore if such a dowment be made 
of lands and tenements, which the father holdeth for the term of 
his life only, at the time of the endowment, it is not good. But if 
the father be seised in tail of such lands, of which such dowinent 
is made at the time of his assent, he shall be bound* by it during 
his life, but the issue in tail shall not be bound by it, nor the. wife 
of the father w r ho hath title of dower to the same land before such 
assent, nor no strange person who hath older title to the same land, 
shall not be bound by such assent. Vide Perk. 87 a. [$. 447. ] 


§ 41. And if after the death of li£r husband she entercth, and 
agree to any such dower of the said dowers at the church door, &c. 
then she is concluded to claim any other dower by the common law 
of any of the la$ds or tenements which were her husband’s. But 
if she will, she may refuse such dower at the church door, &c. and 
then she may be endowed "after the course of the common law. 


Although by the rule of the common law, that a right, or title, 
which any man hath unto lands or tenements of any estate of in- 
heritance or freehold, * shall not be barred by the acceptance of any 
collateral satisfaction, or recompence, but by release or confirmation; 
yet in the case of dower ad ostium ecclesue , or ex assensu patris , if 
after the death of her husband she do enter into the lands so assigri- 


(l) See Co. Li!. 3;) h. — Ltf. 


(?) 0 orge's case.— Ed. 
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cd unto her, she is thereby by her agreement concluded, to claim 
any dower at the common law. 4 Co* fo . 1 b* ( 1 ) 9 Co. 79 h* (2). 
And therefore it behoveth her to be Vary, jgrnd jrell advised in such 
cases, for peradventure those dowers made ad ostium ecclesice be 
of lesser yearly valuer and therefore if she will, she may, after the 
death of her husband, refuse such endowments ad ostium ecclesice ; 
then she may be endowed according to the course of the common 
law, for uxor jure Anglicano in pot estate , or sub virgd viri est sui. 
Bract. It. 1. cap. 10. fo. G. * Cowell's Ii\st. It. 1. tit. 10. And it is 
commonly said, thgit a femme coverte hath no will, for after mar- 
riage all the will of the wife in judgment of the law is subject to the 
will of her husband (4 CB. 61.) (£), and she by her marriage hath 
put her countermanding power in the mouth of her husband, as it 
is said, 5 Co. 10 b. And therefore by the law ; she ft protected, so 
that the husband during the espousals cannot prejudice her, touch* 
ing her inheritance or freehold. 

If the husband and wife be, and lands be conveyed unto them, 
and unto the heirs of the husband, the husband dieth, and the wife 
brought a writ of dqwer before any agreement made after the death 
of the husband, in this case she shall have her dower, for she shall 
not be compelled to take by the purchase immediately against her 
will, and she had not any time to disagree unto it before the death 
of her husband ; and the using of the writ is a tiisagreement to take 
it according to the purchasg, the which disagreement shall relate 
to the time of the first purchase. Perk. G 9b. [.v, 352.] * 

So if .lands be given to the husband and the wife, and to the 
heirs of the husband, or unto the heirs of their two bodies, or unto 
their heirs, and after the husband dieth; now if she will waive and 
refuse the joint estate, she may bring her^writ of dower, and by it 
in judgment of law the husband shall be said to be sole seised ab 
initio , for that otherwise the wife could not be endowed: and yet 
in verity the husband and wife were joint-tenants during all the 
coverture, but now the refusal shall have such relation, that in judg- 
ment of law the husband was sole seised ab initio. 3 Co. 27 b . (4), 


^ 42. And note, that no wife shall be endowed ex assensti pa - 
iris in form aforesaid, but where her husband is son and heir ap* 


(1) Vernon's case.— Ed. 

(2) Vev toe's ca.se. —i.J. 


( 3 ) Torse and HcniMing’s case.— Ed. 

(4) Butler and Baker’s case — Erf. 
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parent to his father. Quaere of these two casei of dowment ad 
ostium ecclesiae , &c. if the wife, at the time of the death of her 
lnisband, be not fast the age of nine years, whether she shall have 
dower or no. 


Here two things are mentioned, the first is explained in the 40th 
section, and for the other that Littleton maketh a doubt of, it 
seemeth that both the cases of dowment ad ostium ecclesiae shall 
be in the same case, (as unto the age to have dower), as the wife 
that is to claim her dower of the third part by the order of the 
common law. 


43. And note, that in all cases, where the certainty appeareth 
what lands or tenements the wife shall have for her dower, there 
the wife may enter after the death of her husband without, assign-* 
ment of any. But where the certainty appears not, as to be en- 
dowed of the third part, to have in severalty, or the moiety accord- 
ing to the custom, to hold in severalty, in such cases it behoveth 
that her dower be assigned unto her after the death of her hus- 
band ; because it doth not appear before assignment, what part of 
the lands or tenements she shall have for her dower. 


In what cases the wife may enter after the death of her husband, 
and in what riot, till it be assigned unto her, doth well appear by 
the 39th section, and .in this section ; for, in the first it is said, if 
she be endowed of the moiety, or less part, and do express the 
quantity in certainty which, or in a certainty, what lesser or other 
part, she may enter. But in this section it is said, tlmt if she be 
endowed of the moiety of the third part, to have in severalty, and 
do not express which part, or which moiety, by special name in 
certainty, as by bounds and abuttals, then she may not enter till 
assignment be made unto her, and the reason of the difference is 
apparent. 


§ 44. But if there be two joint tenants of certain land in fee, and 
the one alieneth that which belongeth to him, to another in fee. 
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who taketh a wife, and after dieth ; in this case, the wife for her 
dower shall have the third part of the moiety which her husband 
purchased, to hold in common (as her part amownteth) with the 
heir of her husband, and with the other joint tenant, which did not 
alien: for that in this case her dower cannot be assigned by metes 
and bounds. 

Although it be said in the beginning of this chapter, that the 
woman shall have her dower by metes and bounds, yet that is to be 
understood, in case where the husbanjl was sole seised, and of such 
things whereof division might be made; but here, where the estate 
of the husband was in common with others, or in such other case, 
where the thing cannot be divided, as of an office, or 6f a mill, or 
of a villain in gross, in these and like cases she shall be endowed; 
and in this case, but of the third part of the moiety, and not by 
metes and bounds. Perk. 67. [s. 342 .] F. N. B. 149. 11 Co. 256. 
The cafe 'of Dower of Mill in the County of Hertford. 


§ 45. And it is to be understood, that the wife shall not be en- 
dowed of lands or tenements which her husband holdeth jointly with 
another at the time of his death ; but where he holdeth in common, 
otherwise it is, as in the case next abovesaid. 


The reason of this case is apparent, as well ]>y the premises, as 
by that is written in the Chapter of Joint-Tenants, and the law 
herein Is confirmed by divers authorities. F. $i. B. 150 R. and there- 
fore it is commonly put in use purposely to prevent the wife of any 
purchaser, of any dower; sometimes because his meaning is to sell 
it, and sometimes because it may accrue clearly unto the survi ving 
joint-tenants. f * 


§ 46. And it is to be understood, that if tenant in tail endoweth 
his wife at the church door, as is aforesaid, this shall little or no- 
thing at all avail the wife; for that, after the decease of her hus- 
band, the issue in tail may enter upon her possession; and so may 
he in the reversion, if there be no issue in tail then alive. 
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This case doth but explain that which was before touched 9 
sect . 39, viz. that dower ad ostium ecclesice must be out of an 
estate in fee simple, and not in tail, for the statute of Westm. 2. 
cap. 1. doth preserve the estate tail; and in the like case the maxim 
of possessio fratris , sect. 8. and that other of bastard eigne et mu - 
Her puisnb, sect. 399. are proper only to fee simple. Plowd , 57 a. 


§ 47. Also, if a man seised in fee 'simple being within age, en- 
dowetli his wife at the monastery or church door, and dieth, and 
his wife enter ; in this case, the, heir of the husband may oust her* 
But otherwise it is (as it seemeth) where the father is seised in fee, 
and the son within age endoweth his wife ex assensu patris , the 
father being then of full age. 


Concerning that the husband must be of full age when he doth 
assign dower to his wife ad ostium ecclesice , ^is before expressed 
and explained upon the 39th sect. But here is a special exception, 
in case where the dower ad ostium ecclesice [is] ex assensu patris , 
for seeing the land must move from the father it sufficeth ff he be 
of full age, though the son, who maketh such dowment, be then 
within age. 


§ 48. Also, there is another dower, which is called dowment de la 
plus belle . And this is in case where a man is seised of forty acres of 
land, and he holdeth twenty acres of the said forty acres of one, by 
knight's service, and the other twenty acres of another, in socage,* 
and taketh wife, and hath issue a son, and dieth, his son being 
within the age of fourteen years; and the lord of whom the land 
is holden by knight’s service, entereth into the twenty acres holden 
of him, and holdeth them as guardian in chivalry during the nonage 
of the infant, and the mother of the infant entereth into the residue* 
and occupieth it as guardian in socage: if in this case the wife 
bringeth a writ of dower against the guardian in chivalry, to be 
endowed of the tenements holden by knight’s service, in the king’s 
court, or other court, the guardian in chivalry may plead in such 
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case all this matter, and show how the wife is guardian in socage, 
as aforesaid ; and pray that it may be adjudged by the court, that 
the wife may endow herself dc la plus belle , i. e. of the most fair 
of the tenements which she hath as guardian in socage, after the 
value of the third part which she claims by her writ of dower to 
have the tenements holden by knights service. And if the wife 
cannot gainsay this, then the judgment shall be given, that the 
guardian in chivalry shall hold the lands- holden of him during the 
nonage of the infant, quit from the woman, &c. 

§ 49. And note, that after such c judgment given, the wife may 
take her neighbours, and, in their presence, endow herself, by 
metes and bounds, of the fairest part of the tenements which she 
hath as guardian in socage, to have and to hold to her for term of 
her life ; and this dower is called dower do la plus belle . 

§ 50. And note, that such dowment cannot be but where a judg- 
ment is given in the king s court, or in some other court, &c. and 
this is for the preservation of the estate of the guardian in chivalry 
during the nonage of the infant. 

Concerning the explaining of this dower de ta plus beale, read 
with it Perkins, whereof he hath written very exactly, fo. 88. First, 
this is only in case where the demandant in dower is guardian in 
socage of* one moiety, or at least of so much as out of it she may 
have her third part of all. Also, where she doth bring her writ 
against the guardian in chivalry ; for the lord by escheat, the heir, 
or the feoffee, cannot plead this plea to a woman demandant in writ 
of dower.— Perlc. 88.-45 E. 3. 6 a. for this manner of dower is 
peculiar for the special advantage of the lord, as it is said, 14 //. 7. 
26 a 9 agreeable to Lit. sect. 50. 

Secondly, the demandant must be a rightful guardian in socage, 
and not a guardian by her own wrong.— 5 Co. 31 a. Note, if she 
have title of dower, and do disseise the ter-tenant, she cannot 
endow herself by retainer.— Ibid. In the only case of dower, a 
praecipe lieth against guardian in chivalry, that hath but a chattel, 
and no frank-tenement ; for this writ of dower against guardian in 
chivalry is not like to any other praecipe. 9 Co. 17 a . And this is 
for very necessity, for otherwise the demandant were without remedy, 
for she might not have a writ of dower against the heir in ward, as 
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it is adjudged, because of the prejudice that might be thereby to 
the guardian; and no writ of dower lieth against the guardian in 
socage. 6 Co. 57 b. And note more at large, 9 Co. 16 b , 17 a, 
where it appeareth, that this writ of dower lieth against guardian in 
chivalry, only during the minority of the heir, and during his mi- 
nority the guardian may endow her without any suit if he will ; but 
after his full age, although he hold over the land for the value of 
the marriage, no writ of dower lieth against him, neither can he 
endow the wife, because that after his full age he is no more guar- 
dian ; for he must be guardian, and named guardian. Also, it ap- 
peareth within this case, that a writ of dower may be brought as well 
in the courts of other lords, as in th§ king’s court. Fits:. N. 2?. 
1486. * 

§ 51. And so you may see five kinds of dower, viz. dower by the 
common law, dower by the custom, dower ad ostium ecclesice , 
dower ex assensu patris , and dower de la plus belle.m 


Also, it appeareth that this judgment and dower lasteth no longer 
than the nonage of the heir that is in ward. Fitz. N. B . 148. — • 
4 527.3.6 a. 

§ 52. And memorandum, that in every case where a man taketh a 
wife seised of such an estate of tenements, &c. as the issue which 
he hath by his wife may by possibility inherit the same tenements 
of such an estate as the wife hath, as heir to the wife ; in this case, 
after the decease of* the wife, he shall have the same tenements by 
the curtesy of England, but otherwise not. 

This is a rule more than is before spoken of concerning the state 
of tenant by the curtesy; for although all other incidents be com- 
pleted, yet if there be not any possibility that the issue, that they 
may have between them, may inherit the same land, and also the es- 
tate which the wife had, as heir unto the wife, he shall not be tenant 
by the curtesy. Old N. B. 147 b. But if a woman be tenant in 
special tail, with a reversion expectant to her and to her heirs, her 
first husband dieth without issue, and she taketh another husband* 
and hath issue by him, he.shall be tenant by the curtesy, for now the 
particular estate, being tenant in tail after the possibility of issue ex- 
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tinct, is drowned, and she is only seised of the last entail or fee 
ample* which was expectant, of which estate their issue may by 
possibility inherit 9 2?. 4. 18. as before is shewed in the chapter 
of Tenant in Tail after Possibility of Issue Extinct . 

§ 53. And also, in every case where a woman taketh a husband 
seised of such an estate in tenements, &c. so as by possibility it 
may happen that the wife may have issue by her husband, and that 
the same issue may by possibility inherit the same tenements of such 
an estate as the husband hath, as heir to the husband, of such 
tenements she shall have her dower/ and Qtherwise not. For if te- 
nements be given to a man, and to the heirs which he shall beget of 
the body of his wife, in this case the wife hath nothing in the ffene- 
ments, and the husband hath an estate but as donee in special tail. 
Yet if the husband die without issue, the same wife shall be en- 
dowed of the same tenements ; because the issue, which she by 
possibility might have had by the same husband, might have in- 
herited the same tenements. But if the wife dieth, living her hus- 
band, and after the husband takes another wife, and dieth, his 
second wife shall not be endowed in this case, for the reason afore- 
said. 

The like rule here also is put in the case of dower ; for though in 
case the having of issue is not necessary, yet if there be no possi- 
bility that die issue, if they have any, can inherit the same estate, 
whereof her husband was seised during the coverture, though per- 
adventure the issue is inheritable to the saipe lands, but of another 
estate, yet she is not dowable. And to exemplify this, these cases 
may suffict ; tenant in tail general maketh a feoffment, and taketh 
especial tail, his first wife dieth, he taketh another wife, he dieth, 
his second wife shall not be endowed. 41 E. 3. 30. 46 E. 3. 24. 
21 £.4. 22 a. 

And where the estate which the husband had during the espousals 
is determined, then the wife shall lose her dower ; for if tenant in 
tail discontinue in fee, and after taketh wife, and disseiseth the 
discontinuee; or if the discontinuee doth enfeoff 1 him, and after 
the tenant in tail dieth sefeed ; now the heir is remitted) and the wife 
shall lose her dower ; because of the heir being id of another ettat? 
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of inheritance than the husband had during the espousals. And so 
if a man have tide of action to recover any land, and after he doth 
enter, and disseise the tenant of the land, and die seised, by which 
his heir doth enter ; now the heir is Remitted to the title which his 
ancestor had, but the wife of the husband who died seised, shall 
lose her dower; for the estate which her husband had is determined; 
for that was an estate in fee by wrong, and the heir hath the estate 
which was in the ancestor by right. 

If a man make a gift in tail, reserving a rent to him and to his 
heirs, and after the donOr hath a jvife, and dieth, and the tenant 
in tail also dieth without issue ; now the wife of the donor shall not 
be endowed of the rent, because the rent is extinct, for it was re- 
served upon an estate tail, which is determined ; but although the 
dpn$e tenant in tail dieth without issue, yet the wife shall be en- 
dowed, because the land doth continue, and is not determined, as 
the rent is ; the rule is, cessante statu primitivo cessat et derivations . 
And where this rule doth hold, and where not, vide 8 Co* 34 a. 
And if the grandfather die seised, and after the father do die seised,, 
and the son have the land, and after the wife of the grandfather is 
endowed of the third part, and after dieth, yet the wife of the 
father shall not have dower of that third part, for dos de dote peti 
non debet . Fitz. N. B. 149. R G. H. Perk. 62. 4 Co. 122 b . — 
Lands are given to the husband and the wife in special tail, the 
remainder to another in tail, the remainder to the right heir of the 
husband, the wife dieth living bin/ in the remainder, the second 
wife shall be endowed of this land. 46 E. 3 . 16. 

§ 54. Note, if a mail be seised of certain lands, and taketh wife, 
and after alieneth the same land with warranty, and after the feoffor 
and feoffee die, and the* wife of the feoffor bring an action of dower 
against the issue of the feoffee, and he vouch the heir of the feoffor, 
and hanging the voucher and undetermined, the wife of the feoffee 
brings her action of dower against the heir of the feoffee, and demand 
the third part of that whereof her husband was seised, and will not 
demand the third part of these two parts of which her husband was 
seised: it was adjudged, that she should have no judgment until 
such time as the other plea were determined. 

* " This case is evident in itself, for the rule is, qtii prior tst t&mpore, 
potior est jure. 4 Co, 90 a. And summa justitia est suum cinque 
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tribuere . Andif the wife of the feoffor die after she have recovered 
her dower, during the life of the wife of the feoffee, then shall [ the 
wife of the feoffee] be endowed of those lands which the wife of the 
feoffor had so recovered ; for the diversity is between dower which 
a woman hath from her husband, as he was an heir, and of a pur- 
chaser in the like case ; for if grandfather, father, and son be, the 
grandfather dieth seised, and after the father dieth, and the son 
doth endow the wife of the father, against whom the wife of the 
grandfather doth bring dow*er, # and recovereth, and after the wife of 
the grandfather dieth, the wife of the father shall not be endowed 
of the part assigned to the grandmother for her dower, for now in 
judgment of law the father never l^d but a reversion. Then the 
wife of the feoffee may not by the law be endowed of a reversion 
expectant upon a frank-tenement, and therefore dos de dote peti non 
debet. But otherwise it is, where dower is recovered against a|hir- 
chaser, his heirs or assigns ; for dower doth take away the estate 
which by the law doth descend, but not estate gained by purchase. 
4 Co. 122. [51?. 3.] Voucher , 241). Perk . 62 b. And her estate of 
dower is quodammodo a continuance of her husband’s estate. 7 Co. 9. 
Dyer, (1), 87. 8 Atts.pl. 6. Descents , 19 a, Brooke . 7 j$T. 5. 3. 

§55. And note, Vavisor saitli, that if a man be seised of land 
and committeth felony, and after alieneth, and after is attaint, the 
wife shall have a good action of* dower against the feoffee : but if it 
be escheated to the king, or to the lord, she shall not have a writ 
of dower. And so 'see the difference, and inquire what the law is 
herein. 

For the ui||erstanding of this section it is to be observed, that by 
the order of the common law, the w ife of a man attainted of felony 
should not be endowed of the lands of her husband so attainted. 
Sect. 747, where the reason thereof is shewed, and in Stamf. lib. 3. 
cap. S3. But if the felon die before attainder, his lands are not 
forfeited, nor his wife’s title of dower. But if after the felony com* 
Knitted, and before attainder, he do alien all or part of his lands, 
this did not prevent the forfeiture of her dower, (as this case is) , for 

(i) .1 have not been able to meet witli any case in Dyer's Reports, to this effect.— Erf. 
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this attainder subsequent shall hare relation unto the time of the 
felony committed, which was before his alienation, in cases con- 
certing his lands and tenements. Stamf. cap. 81. 

Then this case being put as the conimon law was, when she doth 
bring a writ of dower against the alienee or feoffee, he had nothing 
to plead in bar of her action, but only the attainder of her husband, 
which if he did, he thereby shall disclose sufficient matter against 
himself touching the forfeiture of his inheritance, which because he 
will not do, therefore it is said that she shall recover her dower against 
the feoffee ( 1 ), But if the land be escheated to the king, or other 
lord, she could have no title of dowser by the common law. But at 
this day this point of the common law is changed in favor of womens 
dower, that is to say, as unlo felony. But in case of treason (2), 
the common law is as before, as by the statute made in 1 E. 6. cl 2, 
and by the other statutes 5 6 E. 6. cap. 11, may appear; and the 

wife doth not lose her dower, though her husband do commit felony, 
and is thereof attainted, whether he do alien his ^uds after the 
coverture before the felony edmmitted, or after, or if he continue 
his seisin or possession even until his death. Dyer, 140 h 

Note, there was no jointure made to women to bar dower before 
the statute of 27 H. 8. cap. 10. 4 Co. /q, 1 b. 

Lib. I. Cab. Vi. TENANT FOR TgRM OF LIFE. 

&Y * 

§ 56. Tenant for term of life i to, where a man letteth lands or tene- 
ments to another for term of the lile%f the lessee, or (of term of 
the life of another ' In this cash, the lessee is tenant for term 

X i ■ 

of life. But by common speech, he which holdeth for term of his 
own life, is called tenani •for* term of^liis life; and he which holdeth 
for term of another's life, is called tenant for term of another main’s 
life. 

. , Note, that in the law there is a death called mors civilis , besides 
that of mors naturalis , which was the cause, that when a lease for 
life was made, always the habendum was, to have and to hold to him 

(1) But see Co. Lit. 41 a, and Har- (2) Et Petit treason. Stamf. 195, Note 
grave's note thereon, where this MS. is In AfS. 

Cited. 

H 
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durante vita sud naturali, for it was anciently taken, that if the ha* 
bejtdtm had been general, durante vitd sud, without saying naturaU f 
the civil death, that is to say, entering into religion, had ended iti 
& Co. 48 b. r 

Although the estates of tenant in tail after possibility of issue 
extinct, and tenant by the curtesy, and tenant in dower, are but es* 
tates for life, (as in their several chapters may appear), yet Littleton 
in this chapter doth only entitle it, “ Tenant for Term of Life;” for 
those others took their several names and appellations ; the first in 
respect of his original estate,, which was inheritance in tail; the 
other two in regard of their effects. And there is to be observed 
divers diversities between them ; for tenant in tail after possibility is 
not punishable for waste done by him in the lands, tenements, or 
houses, as the other more particular tenants for life are. Also the 
common la«£, which did create the estate of tenant by the curtesy, 
and dower, did provide and prohibit them, that they should not 
commit waste to the disinheritance of them in reversion, and there* 
upon a prohibition and an attachment did lie against them, lex nvlli 
facit injuriam ; but at the common law no remedy there was either 
for voluntary or permissive waste, against lessee for lififc or years, 
because such lessees have interest in the land by the act of the 
lessor, whose folly it was to make such leases for one who is for the 
same to do him fealty, and did not restrain him by covenant, con* 
dition, or otherwise, that he should not do waste, or provide in that 
behalf by exception. 4 Co. 6&b. 5 Co. 136. See sect. 67. Volenti 
non Jit injuria, et vigilantibus et non dormientibus jura subveniunt. 
Also at this day, and after the making of the general statute -at 
Gloucester, cap. 5, anno 6 E. 1, against waste committed by any 
particular tenant, when a writ of waste is brought against tenant in 
dower, or by the curtesy, who were prohibited by the common law, 
the writ shall not rehearse the statute ; but if a writ of waste be 
brought against tenant for life or years, it shall rehearse the statute. 
F.N. B. 55. C. D.', also the writ of waste shall be always brought 
against tenant in dower or by the curtesy, although they have granted 
over their estates unto others who did the waste. F. N. B. 55. E. 
But lessee for life or years shall not be punished for waste done by 
an assignee. F. N. B. 56. A. 

In the beginning of this chapter is shewed, that whether the lease 
be made for term of life of the lessee himself, or for term of another 
man’s life or lives, in both cases the lessee is tenant for term of life. 
But sometimes the law doth pronounce the estate to be for life* 
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where the words are not expressly for life, or for term of another 
jman’s life, rs sect* 381 : if a lease be made to the baron and fempie 
during coverture, by these words they hq^e estate for term of their 
lives, which he pcoveth thus ; every man that hath any estate in 
lands which is a frank-tenement, either he hath fee simple, fee tail, 
for term of his own life, or for another man’s life, but in this the 
husband and the wife by such form of grant have not fee, nor fee 
tail, nor for term of another’s life, ergo , they have estates for their 
own lives. So if an abbot or bishop* do make a lease to a man ha* 
bendum to him during the a time the lessor is abbot, in this case the 
lessee hath estate for the term of his own life, though upon con* 
dition in law. — 37 H. 6. 27. • So if r lease be made habendum 
quamdiu sola vixerit , or durante viduitate , it is an estate for life of 
the lessee ; and therefore upon the statute of 27 H. 8. c. 10, for the 
joindffie of women, two of the last of the five examples (for the 
form ) are in these words, viz. to the husband and the wife for their 
lives, unto the husband and wife for the life of the wife. It hath 
been resolved, that an estate made habendum durante viduitate sud 
aut quamdiu sola et casta vixerit , is a good jointure for term of her 
life. 4 Cok 3a. 4 Co. SO a. % 

If a man by his deed grant a rent of 10/. issuing and payable 
out of alibis lands quarterly, at the usual feasts, and for the non- 
payment to distrain for the rent, and all the arrearage ; in this case 
the grantee shall Save the rent for his own life, without limitation 
pf any estate ; for by the delivery of'the deed tantum the freehold 
doth pass in the case of a common person ; and the reason is, be- 
cause every man’s grant shall be taken strongest against himself. 
17 E. 3, 45 a. Sir John Davies, 45 b. And so in a devise. 8 Co f 
66 . 

... In some cases there may appear a diversity between these limita- 
tions, though both are but one frank-tenement ; for if«a man make 
a lease for life, and confirm this estate for the remainder to another, 
and his heirs, this remainder is void ; for by the law there may no 
remainder depend upon any particular estate, but when the same 
estate doth begin at the same time that the remainder doth. But 
if a lease be made to a man for the term of another man’s life, and 
Rfter the lessor dpth confirm the estate of the lessee to have for hi$, 
own life, the -emainder in fee, thk is a good remainder. Dr. et 
Stud. AVI. cap. 20. JBro. Estates , 80. See Pollard's opinion in 
Plowd . 25 b. Litt . s. 573. Tenant for his own life exchangeth 
for another’s life, it is no good -exchange. Perk. 55. If a lease 

h 2 
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be made to one for term of another’s life, without 
Waste, the remainder to him for his own life, now 
for waste; for the first estate is drowned, and gone; and so it is 
of a confirmation. 11 Co. 83 b. Dyer, 10 6/ where it is said, 
that in omni majore includitur minus . 

Also, the statute of 27 II. 8. cap. 10, doth amongst other things 
provide for the jointure of women after the death of the husband 
for their lives. But if the husband do make a feoffment to the use 
of his wife pur auter vie or vies for jointure, it is not within the 
intent of that statute; 4 Co. 9 a; and there see the reason: but 
leases pur autre vie are good, and within the statute of 82 H . 8. 
cap . 28, concerning lease? made by tenant in tail. Vide 6 Co* 
37 b . 

Littleton shcweth, that by common speech he that doth ho|j| for 
term of his own life, is called tenant for term of his life ; athU he 
who holdeth for term of another’s life is called tenant for term of 
another’s life ; t and so pursues them the next section, teaching that 
[it] becometh a student in the law to use the proper words of art 
best known to the law, and not others which are dissonant from the 
lawyer’s dialect. See Co. to the reader before the 7 Report % 2 a. 

And therefore sect. 324, he saith, ts where a man will show & 
feoffment n^ade unto him,- or a gift in the tail, or a lease for term 
of lands or tenements, there he must say, by the force of which 
feoffment, gift, or lease, he was seised, &c. ; but where lie will 
plead a lease or grant made uhto him of chattels reals or personals, 
there he must say by force whereof he was possessed $” also in real 
actions there is demandant and tenant, in personal actions they are 
called plaintiffs and defendants. Finch , 50 a c 

When a lease is made to a man for term of his own life, or for 
term d' outer vie , the lessee is tenant for term of life, respectively. 
So one man* may be tenant at one time, both for his own life, and 
for term of another’s life ; for if a lease be made to A., and his 
assigns, habendum during his life and the life of B. and C., it hath 
been adjudged that this limitation was good, and there was no 
merging of estates in this case ; as in cases where a man hath two 
estates in one thing, the one lesser, the other greater; for in this 
case the lessee hath but one estate of freehold, with the limitation, 
which shall continue during those three lives, and the survivor of 
them ( 1 ). 5 Co, 13 a, Rosse's case . 


impeachment of 

ie is i 


(1) See Co. lit. 4t b,~Ed. 
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There is mors civilis and mors naturalis, which was the cause, 
that when a lease for life was made, always the habendum was to 
have and to bold to him durante vitd sud naturali; for it was then 
taken that if the habendum had been general, durante vita sua, 
without saying naturali , the civil death, that is to say, entering 
into religion, had determined it. 2 Co. 48 b. 

§ 57. And it is to be understood, that there is feoffor and feoffee, 
donor and donee, lessor and lessee. Feoffor is properly where a 
man enfeoffs another in any lands or tenements in fee simple: he 
which maketh the feoffment is called the feoffor, and he to whom 
the /Coffment is made is called the feoffee. And the donor is pro- 
perly where a man giveth certain lands or tenements to another in 
tail : he which maketh the gift is called the donor, and he to whom 
the gift is made, is called the donee. And the less*or is properly 
where a man letteth to another, lands or tenements for term of life, 
or for term of years, or to hold at will : he which maketh the lease 
is called lessor, and he to whom the lease is made, is called lessee. 
And every one which hath an estate in any lands or tenements for 
term of his own cf another man’s life, is called tenant of freehold, 
and none other of a lesser estate cam have a freehold : but they of 
a greater estate have a freehold ; for he in fee simple hath a free- 
hold, and tenant ip tail hath a freehold, &c. 


But by the second section in this chapter we must .learn; that to 
all contracts it is necessary that there be two parties, the feoffor and 
the feoffee. Dyer , 49 a, $c. And this is the reason why a frank- 
tenement, and a livery, cannot take effect in futuro ; for the 
feoffor should have in the mean time a particular estate, without a 
lessor ; and the same law and reason is there of a rent in esse , and 
6f a reversion. Vide Plowd. 155 b, 197 a. 5 Co. 94 b. And there- 
fore it is also thab& man cannot give any thing to his wife, no more 
than one hand may be said to give to another; for a man and liis 
wife are but one person in law, as appeareth hereafter in the tide 
of Burgage, and IS H. 8. 12 b. And upon this reason it was, that 
a late practice made of leases 'to the queen by colleges, deans and 
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chapters, guafdiatis of hospitalry, or by any other having spiritual 
livings, against the provision of the stat. 18 Elit . cap* 10, are void. 
5 Cd. 14, vide librum , first part 11 Co* 67, .Magdalen College 
cast ?, in Cambridge * 

And upon this reason is the case put by Catlyn, Chief Justice, In 
the Star-chamber, that if an infant femme coverte, or other levy a 
fine stir grant et render in tail, or for life, the baron dieth, the wife 
nor the infant shall not have, a writ of error during their nonages; 
because they are tenants of the lands, and may not have brief of 
error against themselves ; et sic in hoc casu , the infant is without 
any remedy, quod nota, a yery great mischief. Crompton s Courts , 
37 a, s. 661. 

And upon the same reason note the opinion of Cholmeley, Chief 
Baron, Plowd. 37 a, that no man shall be said lawfully to <fce in 
prison, or in ward, without a gaoler or keeper; as if a woman fee 
guardian of a prison, as the Fleet, and a prisoner In execution there 
doth marry the woman, this shall be adjudged an escape in the 
yromrin,’ and the law shrill adjudge the prisoner to be at large; for 
he cannot be a prisoner lawfully, but under a keeper, and he cannot 
be under the custody of his wife; and so he saith if the guardian 
of the Fleet, who hath his office in fee, dieth, and his son and heir 
then being prisoner in execution, the office doth descend to him, 
now the iaVr shall adjudge him out of prison, altlibugh that he hath 
fetters upon his heels, because he cannot keep himself in prison. 
3 Co. 72 a. 

Althoifgh all men are parties in a statute, or in an act of parlia- 
ment, yet in judgment of law the land doth move from him that is 
thereof seised ; for example, if a man make a feoffment to the use 
of another in tail, the use is translated into possession by the stat. 
27 H. 8. cap. 10 ; and yet he that was owner of the land, and from 
whom the land did move, shall be said the donor. 1 Co. 47 b . 

6 Co. 68. Pro. Formedon, 46. T ide librum. 

Yet in special causes a man may be tenant in tail, and no donor. 
15//. 7. 6, by Keble. Dyer , 154. Where the tenant of the Arch- 
bishop of Canterbury made a gift in tail, the remainder to the king 
in fee, the donee doth hold of none. 9 Co. 92 b * , 

And in several cases, and in several respects, a man may fee both 
agent and patient, according to the saying, quando duo jura conie- 
niunt in nnd persond , ccquum e/ft ac si esset in diversis , as a man 
may vouch himself for the Saving of the tail: 5 //. 7. 24. 10//. 7. 2. 
pray in aid of himself, where the debtor maketh the debtee his 
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executor* 8 Co. 183, vide librum, ( but executor of his own wrong 
shall not retain ) 5 Co. 30 b. So if an executor, or an administra- 
tor, do pay of his own proper goods to the value of the plate or 
other goods in his hands, being as executor, the property of the 
plate is already in him without a donor, orothfcr party; adjudged. 
Plowd. J85, et *eq. Keilw. 26 a. 20 H. 7. 2 et 4. Dyer , 2. If 
a dean be lord of a manor, and he purchaseth a tenancy thereof, 
to him and to his heirs, now he is tenant unto himself, and he and 
his chapter shall avow upon himself; so if the lord in the right of 
his wife doth purchase the tenancy, he is now tenant to himself. 
13 H. 8. U a. Pollard. ■ 

And in the title of Dower m this book, we read, that a woman 
may endow herself de la plus beale partie, without the assignment 
of any other; but that is by a judgment first given, whereby the 
nature of the thing is altered and changed by the judgment of 
coor^ which indeed is an act ; and no alteration of the possession 
was requisite, as you may read in Keilway, last mentioned ; and see 
Sir John Davies, 82 a, this case with other vouched to prove that 
sometimes, and in special cases, the law doth dispense with for* 
malities. Trowick saith, 12,//. 7. 28 a , that in every gift of neces- 
sity it is, that there be one, able person to accept it, otherwise the 
gift cannot be good, viz. either by a name of inheritance, known to 
the law, or by a fiame corporate ; therefore a gift of lands made to 
the parishioners of Dale is [not] gpod, for that that name is not 
known, for it is not certain ; if a lease for years be made, the re- 
mainder to the right heirs of J. S., the limitation of tho remainder 
is void ; for otherwise hereby the frank-tenement should be in sus- 
pense, which the IdW will not suffer, but doth abhor the suspense 
of a freehold, as naturq abhorret vacuum . Sir John Davies, 34. 

And to conclude this* chapter, it is here shewed, that an estate 
for life is a frank-tenement, though the least of estates of frank- 
tenements ; but a lease for term of life, because it is a freehold in 
judgment of law, is greater, and of higher nature, than any lease 
for years, though it be for 1000 years or longer. Ploivd. 120 h. 
5 Co. 81 b . 8 Co. 70 a. 

A prascipe quod reddat lieth against a tenant of the freehold, 
and not against lessee for years, or any other who hath but a chattel 
real; neither can the freehold be recovered against him that hath 
but a chattel, for he cannot render a freehold, that hath not a 
frank-tenement. 8 Co. 95 b. And a special case of dower, which 
is against guardian in chivalry, which is mentioned 6 Co. 57, is 
excepted, which see before, in title of Dower. 
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cdnrnw>n law a recovery against tenant few life with a 
VdOcJier tipon a true warranty, and recovery in value, did bind him 
in 4e renfStinder/* as the books be cited 10 Co. 43 6. And the 
reason is because the particular estate, and the estate in remainder, 
be but only one eitate; and a warranty may extend uMo both of 
them, and therefore [ the recompence in value shall enure to both 
the estates.] Ibid . 

But a common recovery against tenant for life only, is a forfeiture 
of his estate, because a common recovery is now but a common as- 
surance and conveyance ; and* a diversity was takeh between a 
recovery by assent, whidfe is in nature of a common conveyance, 
and a recovery without assent of the parties, although such reco- 
very against such particular tenant be without title. 1 Co. 15 6. 
10 Co. U a. . • 

And the foundation of all common recoveries to dock estates tail 
is, to be certain that a writ of entry in the post is brought against 
the tenant of the freehold. 3 Co. 6. 2 Co. 77 a. And the com- 
mon assurance at this day is, that tenant in tail of lahds with re- 
mainder over shall bargain and s^ll the land by deed ihdented and 
inrolled ( according to the statute ) unto another, against whom the 
writ of entry in the post is brought, and h£ must vouch the tenant 
in tail, and he must vouch over ; and yet the bargainee in this case 
hath but one estate determinable upon the life^of tenant in tail. 
10 Co. 45 6. See Manx ell's fase, Plow A. 8 a. Great 'was the 
power of tenant for life at the common law over the land, be- 
cause he ns tenant of the freehold: Litt. 481. Jo. 112 6. if 
tenant for life, the remainder over in fee, had suffered a recovery, 
he in the remainder was without remedy before the statute of 
Westm. 2. cap. 3. And the reason of the strictness of the common 
law in such case was, to take away multiplicity and infiniteness of 
suits, trials, and judgments in one same case; and therefore in the 
judgment and policy of the law, it was thought more profitable to 
the commonwealth, and more for the honor of the law, to leave 
some without remedy, than that there should not be any ends of 
actions and suits. 6 Co. 8 6. And before the statute 32 H. 8. 
cap. 31, m&ny great inconveniences might be come to those in re- 
mainder and reversion by the act of tenant for life, for suffering a 
common recovery, and yet remedy was not fully provided before the 
statute 14 Eliz. cap. 8. 

Erroneous judgment given against tenant for life ; by this the 
reversion or remainder was devested, so that they may not grant or 
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transfer iheir interest to another by any means ; and also doubted* 
that they mightjnot punish any waste done after the recovery ; foe 
remedy whereof by the statute 9 R. 2. cap. 3. it was provided* that 
in such cases they in reversion or remainder, their |ieirs and suc- 
cessors, may have attaint or writ of error, as weil in tne life of the 
tenant, as after his death, as by the same more at large doth appear. 
3 Co. 4 b. 

Note, 33 & 34 Eliz. it hath been adjudged, if tenant for life 
levy a fine with proclamations, and five years pass in his life, the 
lessor shall have five years more to make his claim after the death 
of the lessee, although the statute of 4 fl. 7. 2jt. of fines, hath 
saving for the lessor in that case : yet *the saving is of such right 
as shall grow and remain, &c. ; and then in this case the right did 
first accrue to the lessor after the fine to enter for the forfeiture, 
and therefore the lessor was out of the^frords of the statute ; «ever- 
theless forasmuch as by the covin of the lessee, he in the, reversion 
or remainder might be barred of their interest, for*they would not 
expect to enter until the death of the lessee, the lessor shafi have 
five years after the death of the lessee. And so; it is if tenant for 
life doth make a feoffment, who levieth a fine, &c. ; and so in thja 
case the Judges have made, construction against the letter of the 
statute,! for the saving of the estate and inheritance of them in 
reversion. 3 Co. S8 b. tPlowd. 313 b. Note a diversity, in 9 Co. 
135 b. Et queer e legem. 

If a woman do not claim her dower within five years after the 
death of her husband, she shall be barred by the only fine of her 
husband with proclamations made according to the statute 4 H. 7. 
cap. 24. Quod vide in Dyer , 224. 2 Co. 93 a. PlowcL 353, 
8 Co. 72 b. + 

Before the statute of Gloucester, cap. 3, and the statute 1 1 H. 7. 
cap. 20, a release with warranty of tenant by the curtesy,, or . of 
tenant in dower, or tenant for life matfo to the disseisor, was a col- 
lateral warranty by the common law, and did bind the heirs, but 
this is to be understood when there was no covin or collusion to 
make disseisins. But after disseisins made without covin, there 
such a release in the case of tenant by the curtesy, or husband 
seised in the right of his wife, before the statute of Gloucester, or 
of the tenant in dower or in jointure before the statute of 11 H. 7. 
was a bar, as a release with warranty by another tenant for life at 
this day is. But a release at this day made to the disseisor, or to 
any. without covin, and. yet to . the intent to bar them in reversion 
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of remainder, doth bar them, for intent without covin and disseisin 
doth not avoid the warranty: for if the father be tenant for life, 
and maketh a feoffment in fee with warranty, and dieth, .this war- 
ranty shall bar the son, although it was made purposely to bar him ; 
for there was not any disseisin, and therefore such warranty cannot 
be voided by averment of covin, because there was no disseisin in 
the case, for a warranty commencing by wrong shall not be avoided, 
but warranty commencing by disseisin. 5 Co. 80, Filzherbert's 
ease. Tenant for life, the remainder foe life, the remainder in fee, 
the first tenant for life alieneth, the alienee levieth a fine, he in the 
remainder for life must enter, and not he in the remainder in fee; 
bat if he will not enter, nor make claim within -the year, he in the 
remainder or the reversion was bound at the common law; .for the 
particular tenant, and they in the remainder, had all but one year 
after the fine levied, which* mischief was the cause of the statute 
ME. 8. cap. 16, by which non-claim was taken away. Plowd. $59. 

By the dril iaw, finis longismmum vita hominum tempua est cen- 
tum twnorum. 10 Co. 50 b* But in 1 1 Co. 28 a, it is said, that 
in Wiltshire one John Shewter was 115 years old at the time of his 
death. 

Nota, by provisoes wisely invented and put in indentures, tenant 
lor life hath power to make leases for twenty-one years, or for 
other time, to continue after the estate of the lessor. 5 Co. 6 b. 
But if one have power to mqjce a lease for three lives, he cannot 
make a lease for certain years determinable upon three lives. Per 
cwriam, 8. Co. 70 b. And ibidem a diversity was agreed between 
a< particular power affirmative, and a general power restrained with 
a negative. 


Lib., I. Cap. VU.~- TENANT FOR TERM OF YEARS* 

,§ 58. Tenant fer term of years is, where a man letteth lands or 
tenements to another for term of certain years, after the number of 
years that k accorded between the lessor stad the lessee. And when 
the lessee entereth by force of the lease, then is he tenant for ter m 
of years; and if the lessor in such case reserve to him a yearly rent 
upon such lease, he may choose for to distrain for the rent in the te- 
nements let, or else he may have an action of debt fer the arrearages 
against the lessee. . But in such Case it behoveth, that the lessor be 
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seiaed in the samc teneraent* at the time of his lease ; for it is a 
gobd pie® for the lessee to say, that the lessor had nothing in the 
tenements at the. time of the lease, except the lease be made by 
deed indented, in which case such plea lieth not for the lessee to 
plead. 


The author having declared the, law in the precedent chapter 
concerning estates of inheritance and , freeholds in lands and tene- 
ments, now doth treat of the lessef* estates, namely*of tenant for 
term of years, wherein is another course than in die former estates 
Of inheritance ; for they -after the dead? of the owner Shall descend 
to the heirs ': -but if the'lessee for years die, the heirs of the grantee 
or lessee shall not have it, because it is but a chattel real, and 
chattels real or personal, by the common law, shall go* unto title ex- 
ecutors of the grantee or lessee, and not unto the heity see*. 740; 
except in special cases. And that which is here tabght concerning 
tenant for term of years is with diligence to be observed ; for it doth 
concern in effect every man; [for], for the most part, everyone 
is a lessor or lessee, as it is said, 3 Co. 23 a. 

■ And it is to be known, that at the common law the imbecility and 
exility of the term for years was such, that it was subject tuid under 
the power of the 'tenant of the frank-tenement; for tenant for yean 
at the Common law could not prejudice, or draw in Question, the 
estate of the freehold; for though the recovery against the tenant 
of the freehold were by agreement, the tenant for years could not 
be received before -the statute of Gloucester, nor falsify a recovery 
at the common law against a tenant of the freehold, because he hath 
but a chattel; wherefore the statute of the 21 H. 8. cap. 15, was 
made for the preservation of the interest of lessee for years : and 
although a common recovery against a tenant of the freehold be by 
agreement, yet tenant for years might,; not be received before the 
statute of Gloucester, cap. 11, because of the feebleness ofhis 
estate. 6 Co. 57 a. 9 Co. 185 a. Keilw. 109 a. 

The author in this section doth teach- many several points to be 
observed-; first, that the subject-matter ^hereupon a lease for years 
must consist, are lands, and tpnements, which are of a higher nature, 
and more notorious to the country than a lease [of] sheep, kine, or 
other chattels personal ; for ejectio Jirmee or quare ejecit infra ter* 
minum doth lie of a lease of lands, but not of a lease of chattels 
personal ; and the defendant nitty &age his law in the latter case, but 
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not in the other, if an action of debt be brought for rent hereupon 
reserved. 1 II. 6. 1 a . Ley in Fitz . [ 1 ]. But it is holden, if a 
man do make a lease of a manor pr other lands stored with beasts, 
reserving a rent, the defendant shall not wage his law for the r$nt 
clue in regard of the beasts ; for the lease of the manor and beasts 
make but one contract ; and for the rent reserved upon the land. 
Wager of law doth not lie ; but if a man do demise beasts only, in 
debt for the rent reserved, the defendant may have his law. — 
1 22. 4. 14. Fitz . tit . Ley y 25, Bro . 58, 

• And therefore the principal base there was, that the plaintiff* in 
an action of debt did declare upon an accord between him and the 
defendant, that the plaintiff should lease a chamber unto him for 
three years, paying 3s. weekly, and because the demise of the 
chamber was in the declaration, although peradventure no accord 
was made for the chamber, yet the defendant could not in that case 
wage his law, 7 II. 7. 5 ; for although the rent reserved was in- 
creased in respect of the stock, or other sum of money delivered, 
yet thp wliole rent doth not issue out of the stock, but only out of 
the lands : Note 5 Co. 17 a: therefore if all or the most part of tl^e 
cattle die or perish, the rent nevertheless shall continue and not be 
be apportioned ; contra Dyer f 56 a ; or if the lands demised be re- 
covered by title from the lessee, yet the lessee may retain the stock 
till the end of the term, and pay no rent, contrary to the opinion 
12H.8. 11. e 

A diversity was taken between a personal contract and a real con- 
tract ; for if a man lease a stock of cattle, or of other goods, for 
years, rendering rent at several days, he shall not have an action of 
debt till all the days be past ; so if a man make a single obligation 
or other contract to pay several sums at several days, he shall not 
have debt until all the time is incurred. Bitt in cafse of a lease for 
years pf land which is chattel real and a real contract, the lessor 
shall hale an action after every day. 3 Co. 22 a . [5] Co. 81 5. 
8 Co. 1 53 a . 10 Co. 128 b. F. N. B. 267 b. 

Also, if a man do sell goods for money, to be paid at several 
days, in this case though the goods be reprised by one who hatli 
right before the day, yet the vendor shall have debt in respect of 
the contract. But if a man make a lease for bears, reserving a rent, 
if before the day incurred the land be evicted by a title paramo unt, 
the lessor shall hot, have an action of debt in respect of the contract, 
because this is a contract [ real ] amTdatli* cijsue the estate of tj^e 
land, and the rent doth issue out of the land, and the persoii is hot 
the debtor, but in respect of the land. 3 Co. 22 a. 
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And by the statute 32 H. 8. cap. 36, intituled, " An Act for the 
&^sitidn 6f the statute "of .fines,!* a lease by fine may be made by 
Reliant in tail for such number of years as he will, as by judgment, 
Ptowd . 436, may appear. 

It followeth also in this section, that when the lessee doth enter 
by force of the lease, then he is tenant for term of years, quasi 
diceret , and not before his entry,” which is true in certain cases ; 
and therefore if a man do let tenements for years, by force of which 
the lessee is possessed, and the lessor by his deed doth grant the 
reversion to another for life, &c. if behoveth in this case that the 
lessee for term of years do attorn ; by which it appeareth, before the 
lessee do enter, he hath not any possession, nor as it seemeth the 
lessor such a reversion, as he may grant it by the name of a rever- 
sion, so attornment slibuld be necessary. And section 469, if a 
man do lease his lands for years, and the lessor do release unto the 
lessee all liis right before the lessee have entered into the land, such 
a release is void, for want of privity. And in PlowdA42 b, an action 
for debt was brought against lessee for years, for rent behind ; the 
plaintiff did count that he did make the lease to begin at thd feast 
of St. Michael next after the date of the deed; and it was holden 
by the court, |hat the suit was not maintainable, because the lessee 
had not entered, nor the lessor had not waived the possession, till 
which waiver or entry the lessor shall be adjudged occupier, and 
therefore shall not have any rent. But it is there said, if a man 
make a lease for years to commence presently, or at a day to come, 
before the lessee doth enter or the lessor do waive the posses- 
sion, the lessee hath by the contract such a right that is grantable 
or forfeitable, though it be not executed, but executory as unto the 
possession: and therefore 6ect. 66, if *a man let lands to another for 
term of years, and before the lessee enter the lessor dieth, yet the 
lessee may enter because he hath present right to have the lands 
according to the form of the lease. Saffyris case , 5 Co. 124 b. 

It followeth in this case, if the lessor ih such case do reserve unto 
him a rent yearly, wherein two things are to he observed ; first, 
Littleton doth not precisely affirm that a rent must of necessity be 
reserved upon such a demise ; for 5 Co. 55, it • is said, that the re- 
servation of the rent is not of the substance of the lease; for a lease 
tnay consist^without any reservation, either for part or for all, con- 
trary to the vulgar opinion, who suppose of necessity that some rent 
be reserved, as a pepper-corn, a glove of gilliflowers, or such 
Other small thing. And therefore in the book last-mentioned it is 



m 


TENANT FOR TERM OF YEAR!?. 


r. 1. s, 58. 


resolved, if a lease be made of the manors of Sale, Dale, and Down, 
habendum, for twenty-one years, reserving out of the manor of Sale 
yearly 10/., in this case the manor of Sale is only charged with the 
said; rent, and this rent is incident unto the reversion of the manor of 
Sale only, and if in this case the lessor grant over the reversion of 
those other manors of Dale and Down, yet all the rent of lO/. doth 
remain with the lessor, nor his grantee may not distrain for the 
rent in the manors of Dale and Down ; and in this case the lessor 
might have reserved rent for 1 one time or for one quarter only, or 
he might have reserved 10/. qut of the* manor of Sale, for five 
years, and 10/. out of the manor of Dale for ten years after, or 
In other form at his pleasure ; anck he need not reserve a certain 
yearly rent, unless he be restrained to the Contrary, as in the Lord 
Mounijoys case , 5 Co. 5 b, he was restrained by act of parliament, 
reddendum eerum et antiquum redditum , which old rent was payable 
at two feast days ; and therefore in that case a lease ffeade by him, 
reserving the s^me rent payable at one feast day only, was not good ; 
hot the words of the statute 13 Eliz. cap. 10, concerning leases to 
he made concerning spiritual persons are, “ whereupon the old or 
aoenstomed yearly rent, or more, shall be reserved” indefinitely, and 
therefore although the accustomed rent was reserved to be paid at 
two or four feasts, yet if the rent reserved by them he payable at 
one feast day, it is good, and warranted by the statute, by reason of 
the word “ yearly,” and so the diversity between this case and the 
case of the Lord Mountjoy, fill* there is not this word yearly , the 
which doth explain the intention of the statute. 6 Co. 37 b. 

But if a* rent be reserved upon a lease for years, the law doth give 
the lessor, to him in the reversion, two remedies, as it appeareth 
(scil.) action of debt against the lessee, or he may distrain for the 
rent in the tenements ; concerning the firpt, an action of debt is, 
because of the contract between the lessor and the lessee for years; 
for if a vent be reserved upon a lease for life, his remedy is by assise, 
if he hate seisin, or by dilferess. 3 Co. 65 a . 

And this action of debt lieth against tike lessee after he hath 
assigned over all his interest unto any other ( soil.) for the rent in 
arrear after the assignment; for the privity of the contract between 
the lessee and the lessor as unfb the action of debt, doth remain, and 
if the lessor do enter for% condition broken, or if the lessee for 
years do surrender to his lessor, he shall have an action of debt for 
tiie arrearages due before the condition broken, or the surrender 
made; 3 Co. S3, Walker's case ; where also it is said; if lessee for 
years do assign over his term, the lessor may charge his lessee or 
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his assignee, at his election, and therefore if the lessor do accept 
hia rent of the assignee, he hath determined his election, and shall 
not hare action against his lessee afterwards, for the rent due after 
the .assignment. But then the lessor must have notice of this as- 
signment. Ibid, et vide Penant's case , 65 a, in 3 Co. 

The second matter ip this place to be observed is, that every con- 
tract sufficient to make a lease for years, ought to have certainty in 
three limitations ( scil.) in the commencement ' of the term, in the 
continuance of it, and in the end of it ( 1 ) ; and all this must«be 
known at the beginning of the lease ; and words touching leases, 
•that have not these, are but babble, as Anthony Browne, Justice, 
said, in Plowd. 272. And these three ip effect are but one matter, 
shewing the certainty of Ihe time,, by which the lessee shall have it, 
and if any of them fail, it can be no good lease, for then certainty 
doth fail. And the principal case there in Plowden was thus; a 
lease for ten years by indenture was made, the lessee doth grant to 
pay at the end of every ten years next, one hundred of tiles, and 
the lessor doth grant, that if the lessee, his heirs or assigns, do pay 
one hundred tiles to the lessor and his assigns, at the end of ‘every 
ten years, that then the lessee shall have a perpetual demise, farm, 
and grant of the premises de decern annis in decern annas continue! 
at sequenUur extra memoriam hominis; this [is] not a good lease 
beyond the first ten years ; because here is no certain 'time ex- 
pressed how long*the time shall continue ; for it is appointed upon 
ihe payment, that ^he lessee shall have a perpetual demise from 
ten years in ten years continually ensuing out of the memory of man. 
So it is not only a demise from ten years in ten years, which is as 
much as twenty years, which words would make a good lease for 
twenty years, if he had there stopt ; but he hath coupled therewith 
other terms which maketh all uncertain, that is to say, that the 
demise shall be perpetual, shall be from ten years in ton years con- 
tinually, and out of the memory of man, which words “ perpetual,” 
“ continually,” and “ out of memory of man,” do not contain any cer- 
tain term, hut time witbfut time. But such a term of years tdhich 
hath certajnty in it, may well he said “ a term,” and always containing 
such time, shall be good, as. a lease for ten years and so from ten 
years to ten years during one hundred' years, shall be a good lease 
for one hundred years,, and such a limitation is good as an express 
lease for one hundred yearn : and so Weston, Justice, said, that a 
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lease during the nonage of J. S. who is then of ‘the age of fifteen 
years, is a good lease for six years, if J. at S. so long live ; note 
in this case. if J. S. dieth before, this lease is determined quod fotil 
cohcessum ; 8 Co. fo. 19 b\ for the reference unto a certain ,|iu| e is 
as .much as the express nomination of the time contained in the re- 
ference; so he saith, if I do make a lease till»J. S. w$}o i| in prison 
for hunting, shall be in prison, because by the order of the law this 
is as much as if I had made the lease for two years, for so long bjr 
the statute Westm. 1. cap. 20, he shall be imprisoned; so he saith. 
If I make a lease for years, reserving SI. yearly, and after I do 
grant the rent and reversion to another till he have received of the 
rents SO L, this is all one as if I had granted the reversion for fihtr 
years, and so the reference doth contain sufficient certainty of time; 
see 6 Co. 35 b : for if a lease have,, certain appointment of number of 
years, although the commencement or the end of it is appointed 
certainly upon an uncertain time, yet such a lease shall be good ; as 
a lease for years, after the lessee do perform such an act, is good ; 
and so a lease for twenty-one years if the coverture between J. S. and 
his wife do so long continue, is good ; and yet it was uncertain in 
the one case when the lessee would perform such an act to make the 
lease to begin, and in the other case it was uncertain when the co- 
verture shall be dissolved: but leases certainly limited may commence 
or determine upon such uncertainty, well enough : and so Weston 
said, if I shall make a lease .for so many years as J. S. shall name, 
and after J. at S. in my life dbth n^ne certain*years, the lease shall 
be good for the years which he doth name, for it is my demise and my 
eontentation that he shall name thej^mbcr of the years, which by 
my refefentte unto his nomination is as good as, if I had nftraed them. 
But if a lease* be made for so many years as my executors shall 
name, and I do die, and my executors do name the years, there he 
aaith that the lease was not good, because they did not name them 
during joy life, and so jn my life it wgs no lease, and therefore can- 
not be 'a lease ^fter my death. 1 Co. 155 b. 

But if a lease be made till J. at 8. who hath an execution of a 
statute, be satisfied of a debt, for which he hath sued execution, 
there he saith that this is no good lease, and he shall not be said a 
termor for years, for it is ft&t certain how long the lease shall con- 
tinue, either for six years, for, ten years,* or twelve yelrs, and so 
there was uncertainty at the time o£ the making of the lease, and 
therefore it cannot be said term, of years,, for terminus doth contain 
certaintj. And so Browne doth say, if one doth make a lease for 
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three years, and so from three years to three years, during the life 
of J. at Stf that this shall* be but a lease for six years, it hath a 
certainty, [for] for the firSt three years it was certain ; and when he 
saitfc, and so from* three years, this is as much as if he said, from 
those three yea'll during other three, the which doth contain cer- 
tainty ; bat wjien he drith go further, and saith, during the life of 
J. at S., this doth not contain certainty, for if is not certain how 
many three years J. at S. shall live ; ( so that at the commencement 
the end was not kftotyh of the number of years intended, which is 
contrary to the nature of a lease for years, and therefore it shaft 
be good but for six years in all, quod Dyer concessit :, and Anthony 
Biowne,' Justice, saith, Jf hath*Bfeen adjudged so ; arid Dyer said, 
that in his remembrance a parson did make a flase of his parsonage 
for five years [and so from five years ] to five years during hjs life, 
rib it is their common use to make leases, that this hath been "ad- 
judged a lease for ten years in all, and no longer, although the 
parson hath continued parsori* longer ; and the cause was, because 
there was not certainty of years beyond the ten years. Plowd., ibid. 
Vide Dyer, 24 a, et Plowd; 523 b, in fine. 

A lefase is made to J. at S. for sixty years, reserving a rent' et 
provisum fuit -per idem scriptum qitbd si pvcedictus J. at S. infra 
prcedictiim , terminA sexagmta annorum obiePit, quod jstdtim ef 
immediate post dqccssnm ejus, it slt^ll be lawful for the lessor to 
re-enter, aft^r which the lessor did demise the' said lands to J. at 
Noakes for sixty years, habendum et ocpppandum prcedictinh ma- 
nerium eidem John at Noakes, executoribus et assignatis *suis, cum 
post, sive per mortem, sursum tcddilionefy vpl forisfacturam prcedicti 
Joharmis fit Style ascidPrit [ vaqpye ], after which J<d|n at Style 
died, but no re-entry made by the lessor; the question was, wheh 
the second lease.^shall begin ; for it must comnflnce at that time 
which theleksbr for himself doth limit, and at no other time; and 
it Was objected, that if thl ftcond lease shall commence at all, it 
must commence at the death of John at Style ; for this accident did 
happen, but the other tWo did not happen ; and by his' death,' as 
this is the 5 second * lease, canpot begin in possession; for thesaid 
proviso iri thi first 5 'lease dlfet notippke that lease void' upon the 
death of ,|be lessee, .'|Jtit doth gm> a re-entry to the lessor, &c. ; so 
that till rte-entry, nolfi^istanding the death 1 of the lessee, the lease 
shall stand, and* therefore for so touch as the second lease ,J is ¥ tb 
coolnience after the avoidance df %hh firsf lease, by the death of the 
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lessee, for that cause it shall either never commence, or at least the 
term of the second shall commence from the time of the death of 
the lessee : as unto the first it was answered and resolved ; that true 
it is that every lease for years ought to have certkin commencement, 
but this is to be intended when it is to take effect in] interest or 
possession, then the commencement must be certain; for fi lease for 
years may be made upon condition contingent precedent, as if I do 
grant unto you, that if you do pay unto me 20/. at Michaelmas next 
coming, that you shall have niy manor of Dale for twenty-onC years ; 
now it was uncertain whether this lease shall begin or not, and in the 
mean time till the payment of the money, this is not any lease, but 
sufficeth that the commencement bh certain, when it is effected in 
interest or possession, then the commencement must be certain, so 
true it is that the continuance of the lease frmst be certain. But this 
is to be intended either when the term is made certain by express 
enumeration of the years, or by a reference unto a certainty by 
matter ex post facto , or by construction of law by express lirnita* 
tion. As [first], if a lease be made for twenty^one years, or any 
other certain term, &c. this is good, by the certain enumeration at 
the first. 2dly. By reference unto certainty, as if one do let the 
manor of Pale unto J. S. for so many years as J. ; S. hath in the 
manor of S., and he hath a term for ten years; the like term shall 
J. at S. have ; so if a lease be uat&de during the minority of J. at S., 
and he is of the age of ten years, this is a good llase for eleven 
years, if J. at S. so long do liv % e ; but if the wifi of J. at S. be great 
with child'Of a son, and a lease is made till the issue in her belly do 
come to full age, this is no tease for, years, for that the time when 
the lease if* to take effect is uncertain ; for it is uncertain when the 
son shall be born, and by consequence the continuance and the end 
of it is uncertain. 3dly. And when a lease'for years shall be made 
good by reference, the reference must be unto a thing which hath 
express certainty at the time of the*|e$fee made, and not unto a 
possible or Casual certainty, and therefore if I have a rent of 20*. 
per annum in fee issuing out of Blackacre, payable yearly at the feast 
of Pasche, aftd I do grant the same rent unto you till you have re-* 
ceived of the same rent 21/. in this cafe you shall have this rent for 
twenty-one years; for this has reference unto an express certainty, 

( soil.) unto the yearly rent whidh is 20$. per antium in cerfitaty : but 
if a man do make a lease of land to the vafue of 20#. per mmum 
till 21/. be levied of the issues and profits, this is but a lease at will 
without livery; for it is not certain that the land shall be [each] 
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year of one yearly "value. 4thly. When a lease shall be made good 
by matter ex post facto : it was resolved, if a man do make a lease 
from the feast of St. Michael, for so many years as J. at S. shall 
name^ in this case* if J. at S. do name a certain term in the life of 
the lessor, it is S good lease by matter ex post facto ; and so it is 
of all leases which be to commence upon condition precedent. — 
6 Co. 35. 

Indentures of demise were ingrossed, bearing date 26th May, 
anno 25 Eliz. of lands, to have and to hold for three years from 
thenceforth, and tlie indentures were delivered at four of the clock 
in the afternoon of 20th June the same year following, and when 
this lease by computation Shall have commencement, viz. either from 
the day of the date, or from the delivery, was the question : and the 
court did resolve ; 1st, that " from henceforth ” shall be accounted 
fr6m the day of the delivery of the indentures, and not by any com- 
putation from the date ; for “ from henceforth ” is as much as to say 
from the making or from the time of the delivery of the indentures, 
or a confectione prm&entium , for the confection or making of the lease 
doth commence by the delivery, quia traditio loqui facit cartam , 
14jE/?3. Vide Dyer , 307, et 286 a ; 2dly, whereas the indenture was 
delivered at four of the clock in the! afternoon of the 20th day of 
June, that this leasfe shall end the 19th day of* June, in the third 
year, for the law ip the computation doth reject all fractions, or 
divisions of days, for the uncertainty which ever is the mother of 
contentions; 3dly, that in this c&se the d^ay of the delivery of the 
deed shall be taken inclusive, and the day itself is parcel c*f the de- 
mise, so always where the demise is limited to commence a con- 
fectione. But if the lease be to qommence a die confectionis, or a 
die datus, there the day itself of the date is excluded. 5 Co. li . 2. 
1. and fo. 94. et $lowd.' 17 1 b , in fine. “A” vel “ ab" est dictio 
significaiim primi lertnini, a quo, shut dictio M usque ” termini 
ad quern, ei " q” vel “ab” ac&ipitur [exclusive] Co. ibid. Note, 
if a man bfe bound to you, or do contract with you to yiake to you 
a lease for twehty-one y feats indefinitely, the lease must be made to 
begin presently, and not in futuro. 6 Co. 38 a. 

, A man maketh a lease of Sex ten’s meadow to A. and of Cheese 
meadow to B. for twenfy years, ’ find after, by indenture, reciting 
both the said indenting or leases, aid make a lease to Windham, 
Justice; of both, for forty years, to commence after the end and de- 
termination of the said several demises made to A. and B. and after 

i 2 
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the lease of Sexten’s meadow doth determine; and the lease of 
Cheese meadow doth continue; and the question was, when the two 
leases made to Windham shall commence, and it was adjudged, that 
the habendum in Windham’s lease shall be taken respectually. — 
5 Co. fo. 7 b. 

A man seised in fee simple, maketh a lease for twenty-one years, 
to commence presently, and after the same day he maketh a new 
lease poll to another for the % same term, or fora lesser term; this 
second lease is void to all intents and purposes, insomuch as if the 
first lessee do surrender his term unto the lessor, or do lose his term 
by reason of a condition broken, or do forfeit it by making feoffment 
and by entry of the lessor; yet the second lessee shall never have 
his term; causa patet. Plowd. 4 32 a , in Smith and Stapleton's case * 
But if a man seised in fee do make a lease for twenty-one years, 
and after the lessor do thereof make a lease to another man for 
greater number of years, as for thirty-one years, by poll, to com- 
mence presently, this second lease is good for the last ten years 
only, and for part of the first twenty-one years it is void, although 
the^ first lease do end within the time by forfeiture, surrender, or 
otherwise# Ibid . b . et in Bracebridge's case, in Plowd. 421 6# 

So if a man seised in fee do make a lease for twenty-one years, 
to commence ten years after, and after the same day he doth make 
a lease fiy poll to another for thirty-one years* to commence pre- 
sently, in this case the second lease is good only for the first ten 
years, and void for the last twenty-one years, as well against the 
lessor as against the lessee ; so that the lessor shall not have any rent 
for the last twenty-one years, neither shall the second lessee have 
the land after the first ten years ended, although the first lessee 
before the commencement of his term, did re-grant his term unto 
the first lessor. Ibid. 433 a. •* 

But if a man seised in fee simple, do make a lease for life, and 
do also make a lease to another for forty years, by poll, to commence 
presently, apd after, viz. within a year after, the lessee for life dieth ; 
in this case the lessee for forty years may enter, and ought to have 
the land for so many of the forty years as then are to come; for 
there the first estate for life had not a certainty of continuance ; and 
see the diversity. Ibid. 

And there it is said by some, that the lessor had not the power 
to contract for the possession during the life of tenant for life, and 
therefore if the lessee for life surrender, yet the lessee for forty 
years shall not have the land during his life. 
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But in Bracebridge's case , 422 a, it is said in this case, that if 
the first tenant for life die, or surrender, the second lease shall 
commence presently in the one case, and in the other; for possi- 
bility wa$ at the tilne of the contract that the lease shall commence 
to be executed before the death of the tenant for life, that is to 
say, by his surrender or forfeiture, or by such like* Ibid* Queer c 
legem . 

A man seised in fee simple doth make a lease to Parratt and his 
wife for forty years, if they so long live, and after during their lives 
the lessor demiseth the same land* to George Griffith/ for seventy 
years, to begin presently by poll; the second lease is good, and may 
commence after the death of, Parratt and his wife, or after forfeiture 
or surrender. But if a man make a lease the 1st day of May, for 
twenty-one years ensuing the 1st of June, which is defeasible upon 
condition to be performed on the part of the lessor, and the 2d day 
of May he mak^ another lease without deed for twenty-one years 
from the 1st day of June next ensuing, if the condition be per- 
formed and thereby the first lease is avoided, or if the first lessee ‘ 
surrender, yet the second lessee shall never have the land by force 
of the second lease; because the lessor liad no power to contract 
with the second lessee at the time of the second lease made ; because 
during the second lease, another had the land in possession, and the 
contract cannot bg good in respect of a condition er of a surrender, 
and so nota diversity. Plowd . 422 b. And so is the law taken for 
a present contract of land par parole , or by words only. 

But if the second lease be made by deed indented, pr by fine, 
then if the first lease be surrendered or forfeited, the second lessee 
may enter, and hold it against the lessor ; for as well tl>£ lessor as 
the lessee are concluded to say the contrary, but that the lessor had 
the land in possession pass, and that it did pass in possession, ac- 
cording to the tenor of the lease ; or if the lessor had nothing in 
the land, but did purchase the land after the lease, or if the land 
did descend unto him after the lease, that the lessee may enter upon 
him, because of the conclusion and estoppel, and in like manner by 
estoppel the lessee shall be compelled to pay the rent. Ibid. 434 a, 
in the case between Smith and Stapleton . 

And it is taught in Littleton, Discontinuance , 143- [*.644], that 
the incumbent or parson hath not in him the mere right of things, 
which lie hath in right of his church ; and every thing which he 
doth may be avoided, when he doth cease to be incumbent, but only 
such which he made with the assent of the patron and ordinary ; 
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and therefore the confirmation of the patron and ordinary are ne- 
cessary in that case, whose confirmation, or the confirmation of a 
disseisee, or of any other that is in reversion, may, by apt word*, 
abridge any part of those number of years which are expressed in 
the original lease. In 5 Co. 81, a prebendary did make a lease for 
seventy years, th^ bishop, patron of the said prebend, and the dean 
and chapter, by their several instruments uhder common seal, did 
confirm the land only for fifty-one years. 

By the stat. 13 Eliz. cap. 10(1), it is enacted, prid for that long 
and unreasonable leases made hy colleges, dean and chapters, par- 
sons, vicars, and others, having spiritual promotion, be the chiefest 
causes of the dilapidations and deday of all spiritual livings and 
hospitality, and the utter impoverishing of all successors, incumbents 
in the same; be it enacted by the authority aforesaid, that from 
henceforth all leases, gifts, grants, conveyances, feoffments, or es- 
tates to be made, had, done, or suffered by any master or fellow of 
any college, clean and chapter of any cathedral or <$>llegiate church, 
master or guardian of any hospital, parson, vifcar, or any other having 
any spiritual or ecclesiastical living, of any houses, lands, tithes, te- 
nements, or other hereditaments, being any parcel of the possessions 
of any such college, cathedral, church, chapter, hospital, parsonage, 
vicarage, or other spiritual promotion, or anywise appertaining or 
belonging to the same, or any of them, to any person, bodies politic,' 
or corporate, other than for the term of twenty-one years, or three 
lives, from the time as any such lease or grant shall be made or 
granted, wjhcreupon the accustomed yearly rent or more shall be 
reserved and payable yearly, during the said term/ghall be utterly 
void and of none effect, to all intents, constructions,, and purposes; 
any law, custom, or usage, to the contrary notwithstanding. 

It hath been holden that whereas an archdeacon did* make a lease 
for three lives, according to this aefe and the lessees made a lease 
for one hundred years, and the archdeacon, the bishop, and the dean 
and chapter did confirm it, yet this s^h all not bind the successor; for 
if such a confirmation should not be said a conveyance within this 
act, the statute should serve for little of nothing, and the good in- 
tention and the purview of the act should be defeated and defrauded. 
But it was holden in Trinity, 30 Eliz. in a case depending by English 
bill* in the Chequer Chamber, between Hodges, plaintiff, and New* 
combe, defendant, by Sir Roger Manwood, Chief Baron, in, and 


(l) Sue Co. Lit. 44 a, ci 
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all the other Barons in thg Exchequer, that where the parson of 
Weston, in the county of Gloucester, anno 9 Eliz. did demise his 
rectory unto William Hodges, then patron of the same rectory, for 
fifty years, who in the 14tli year of the said queen, by his deed did 
assign it over unto Sir John Throckmorton, the bishop did confirm 
this lease in the 17 Eliz. in the life of the lessor, that the said con* 
firmations were good. 5 Co. 15 a . But notwithstanding that good 
statute made 13 Eliz. divers persons by suit did obtain divers long 
and unreasonable leases, by colleges, 'deans, and chapters, and by 
others, in the statute mentioned to Jbe made unto t^e queen, and 
from her again they received assignments, but all those undue con* 
veyances are void in law, as is fesolvedin 5 Co. 14 a, and in 11 Co . 
67, etfo. 75 h.. 

Note, by the statute made 14 Eliz. cap. 11, it is enacted, that 
the said statute made 13 Eliz. shall not extend to any grant, as* 
surance, or leased of any houses belonging to the persons, bodies 
politic, or corporate aforesaid, nor to any grounds # to such houses 
appertaining, which houses be situatg in any city, borough, town 
corporate, or market town, or the suburbs of any of them, hut that 
all such houses and grounds m'ay be granted, demised, and assured, 
as by the laws of this realmj and the several statutes of the said 
colleges, cathedral churches, v and hospitals, they lawfully might 
have been before the making of the said statute, or lawfully might 
be, if the said statute were not; so t^at such house be not the ca- 
pital messuage, or dwelling house, illsed for the habitation of the 
persons abovesaid, nor have ground to tj*e same belonging, above 
the quantity of ten acres ; any thing in the said act to the contrary 
notwithstanding^ And by the 18 Eliz. cap. 11. all leases are void 
made by them, whereof there is any former lease in being, not to be 
expired or surrendered vithin three years. 

By the statute of 1 Eliz. not printed, which nevertheless is to be 
read in the Abridgment of Statutes, titulo Leases, 4. whereby arch- 
bishops and bishops are prohibited to make leases for longer time 
'than for twenty-one years, except to the queen, which exception is 
now taken away. 1 Reg. Jacobi , cap. 3. 

In 32 H. 8. cap. 28. a statute was made, intituled, An act that 
lessees shall enjoy their farms against tenants in tail, or in the right 
of their wives or churches ^Provided always, that this act, nor any 
thing therein contained, shall not extend to any leases to be made 
of any manors, lands, tenements, or hereditaments, being in the 
hands of any farmer or farmers by virtue of any old lease, unless 
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thg same old lease be expired? surrendered, or ended, within one 
year next after the making of •such new leases; nor shall extend to 
any aujph grant to be jnadp of apy reversion l df any rpnors, lands, 
tenements, or hereditaments ; nor to apy lease of c any manors^ lands, 
tenements, or hereditaments, which have not most xommonly been 
letten to farm* of, occupied by the Jhpaer there, fofc the space of 
twenty years next ^before such lease thereof made ; nor to any lease 
to be made without impeachment of waste ; nor to any lease to be 
made above the number of twenty-one years, or three lives at the 
most, from the day of the making thereof; and that upon every 
spell lease there be reserved yearly during the same lease, dud and 
payable to the lessors, thei% heirs and successors, to whom the same 
lands should have conje after thip deaths of th$ lessors, if no such 
lease had been thereof made, and to whom the reversion thereof 
shall appertain, according to their estates and interest, go much 
yearly farm rent, or more, as bath been most accpstomably yielden, 
or paid, for the- manors, lands, tenement^, and hereditaments, so to 
be letten,^ within twenty year^ next before shch lease thereof made; 
and that every such person or persons, to whom the reversion of 
such manors, lands, tenements, or hereditaments, so to be letten, 
shall appertain as is aforesaid, after the death of such lessors or 
their heirs, shall and jnay have such like remedy and advantage, to 
all intents and. purposes against the lessors thereof, their executors, 
and assigns, as the same lesspr should or might have against the 
same lessees. So that if the lessor ^vere seised of any especial estate 
in tail of the same hereditaments, at the time of such leases, that 
the issue or heir of that special estate, shall have the reversion, 
rents, and services, reserved upon such lease, after the death of the 
said lessor, as the lessoi* himself might or opght to have had, if he 
had lived. 

• . » 

If a lease be made for life, and after the lessor doth make a lease 
for fifty years, to begin presently, although the lessee cannot enter, 
yet the lease for years shall commence according to the limitation 
of the lessor, and so many years shall run out before his entry, as 
did incur in the time of the first lease for life. But lessee for years 
to begin presently, or in futuro, cannot have any action of trespass 
against any, concerning the land before his entry. If a lease for ten 
years be made, to begin at the feast oiySt. Michael the Archangel 
next after the leas^j and before the same feast, the lessee do sur- 
render unto the lessor, this is no good surrender. But if a man 
seised of land, do let it lor ten years, to commence immediately, and 
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the lessor do waive the possession, before any entry made into the 
said land by any person, the lessee do surrender his estate unto the 
lessor, this is a good surrender. Perk:\\5a. 6. If a man do make 
a lease for years, to commence at a future day, and before the day 
•the lessor is disseised, yet v the lessee may grant over his interest; 
fprCucfa inter esse termini Jia^not by disseisin or feoffment be di- 
vested and put unto a tight, no' more than a rent o.r common, or 
similm Also, if a irlan make a l&tee for years, to begin after the 
end or determination of a former lease In esse, the first lease doth 
determine, but the second lessee doth not enter, but he in the re- 
version doth enter and maketft a feofftnent, and levieth a fine of the 
land with proclamations,, according to the stat. 4 H. 7. Cap. 21, and 
five years afle^ proclamation do pass without entry or claim made 
by the second lessee, the lessee for years is barred, although he did 
not enter according to his lease ; for he might have entered pre? 
sently after the lease determined, so that his interest was accottir 
plislied with present entry and ability to take the profits, which he 
may transfer unto another; so it may be .divested 'but of him, and 
put to a mere right, not granta,ble. But otherwise it is if the first 
lease for years had been in being undetermined at the time of the 
feoffment, and fine levied by him in the reversion ; for in that case, 
all the time of the fine levied, the second lessee had no power to 
enter, or to take pie profits, but only a future interest, which, if it 
may be divested, he had no possible* means to revest it, which case 
hath been adjudged Mick. 21 I&lis.yNota Saffins case, in 5 Co. 124. 

The words of Littleton also, in this place, are, if the lessor in 
such case do reserve unto him a yearly rent upon such a lease, he 
may choose to distrain for the rent in the tenements he used, or he 
may bare an action of debt for the arrearages against the lessee; 
wherein divers things are observable; first, that the reservation of 
rent is not necessary, or of the substance of the lease; for a lease 
may consist without any reservation of rent; for if a man make a 
lease to A. B. of the manors of,. Dale, Sale, and Down, to have and 
to hold to him the said manors for twenty-One years, reserving 
yearly out of the manor of Dale 10/., in this case the manor of 
Dale is only charged with the rent, and -the manors of Sale and 
Down be not chargeable with it; and in this case this rent is inci- 
dent unto the manor of D.ale only ; for if the lessor do grant over 
the reversion of the manors of Sale and Down,, yet all the rent of 
the H)/. doth remain' with the lessor, and the lesser or the lessee 
cannot distrain for this rent in the manors of Sale and Down; and 
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In the same case the lessor might have reserved a rent of 101. out 
of die manor of Dale during five years, and 10/. out of the manor 
of Sale during ten years, and 10/. out of the manor of Down, to 
commence ten years after, and the one upon condition precedent, 
and the other upon condition subsequent, and the third absolute; 
to be paid at several days and places ; m which eases, without ques- 
tion the rents be several, [for] for the rent of the one the lessor Can- 
not distrain in any of the others, and surrender of one manor doth 
not extinct the rent for the others. 

But in special cases the lessor may be so restrained, that be must 
reserve the ancient and accustomed yearly rent, otherwise his lease 
•hall be void ; as if a lease be made by . virtue of the statute of 
82 H. 8. cap. 28, the title whereof is. An act that lessees shall enjoy, 
their farms against tenant in tail, or in the right of wives or churches, 
see Bellamy's case, in 6 Co. 37 ; and so if a lease be made by virtue 
of the statute ISEliz. cap. 10; and see the Lord Mountjop’s case, 
in 5 Co. fa. 5; wherein the lessor was restrained by act of parlia- 
ment, that he should do f nothing ad nocumentum haredum eorum, 
and that upon all leases to be made verus et antiquus redditus shall 
be reserved, without saying ad usuales festos, and yet for so much 
as it was usual to reserve the rent to be paid at four several feast 
days, and in that case the lessor did reserve the rent payable at two 
feast days, it was adjudged a void lease. 

The second observation here is, that the law doth give two re- 
medies to recover his rent, so reserved, viz. either by distress upon 
the land demised, or by action of debt. But for a rent reserved 
upon a lease for life, his remedy is by assize, if he have seisin, or 
by distress, for in that case he could not have an action of debt 
because of the contract. 8 Co. 65 o. 

But if the lessor will use the benefit, which by the law is given to 
him for his rent reserved, reason and law require that' the lessee do 
enjoy the land in such.sort demised unto him, which he cannot do 
unless the lessor was seised thereof, aqd true owner; for nemo po- 
test plus juris ad alium transferre quant ipse habet. 4 Co. 24. As, 
for example, the disseisee maketh a lease for years reserving a rent, 
or the heir apparent in the life-time of his father; or if a man make 
a lease of certain lands, and after purchaseth the sqid landfe, yet the 
lease and the rent are void. Plowd. 4325. But he that hath a pos- 
session in law may make a lease, and reserve a rent thereupon ; but 
after the death of my father a stranger doth abate, a leise made by 
me afterwards is void. Plowd * 137 b. 1425. 421 5. 434' a, for the rent 
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reserved is to he raised of the profits of the land, and is not due 
til) the profits be taken by the lessee; for these words reddendo inde » 
Or re&erv&ndp inde, are as much as to say, that the lessee so much 
of the profits and* issues at such day [do render] unto the lessor* 
for reddendo nifdl aliud est quam acceptum restituere sen redderc, 
et quasi retro dare , et redditus dicitur a redeundo, quia retroit 
( stilt. ) unto the lessor, donor, &c. sicut proventus a provenienda 
et obventjis ah obveniendo , and this is the reason, that the rent so 
reserved is not due or payable before the day of payment incur* 
because it is to be rendered and restpred of tlie issues and profits; 
vide sect. 513. 10 Co* 128; for the duty doth accrue upon the per-* 
ception of the profits of the lind, and> till the feasts do incur, in 
which it is to be paid, it is not debitum nor solvendum . 8 Co. 153 a* 
The last thing to be observed in this section is, that if a man do 
make a lease for years by word or by deed poll, reserving a rent, 
in such cases the lessee may plead, that the lessor had nothing in 
the land, at the time pf the lease made, if so the truth of the case 
be. But if the lease be by deed indented the law is otherwise. 
16 H. 7. 35. For although lie in the reversion after a lease for 
twenty-one years do by poll grant unto another a lease of the same 
lands for the number of years before demised, this second lease is 
void to all purpose, as well in respect of the lessee, as of the lessor, 
touching his rent reserved ; or if the second lease be made by deed 
poll without attornment, it is in the same case* Yet when such a 
second lease is made by indenture or 1 , by fine, which are matters of 
estoppel, in such case as well the lessor, as the second lessee, are 
concluded to say that the lessor was not seised of the land at the 
time of the lease made; and therefore the second lease beginning 
presently by the estoppel, the first lease had continuance, of which 
matter read at large in JPJowd* 432, et seq . and ibid. Jo. 433a. where 
this case of Littleton is cited. But the law hath two ways to make 
contracts, or agreements, both for lands and for chattels; the one 
by words, which, are more base; the other Jk>y writing, which is more 
high; words are spoken many times without advisement, or consi- 
deration, but where the agreement is made by deed in writing, there 
is no stay; for when a man doth pass any thing by deed, first lie 
hath a determination of mind to do it, and thereupon causeth it to be 
written, and this is one part of deliberation ; and after he doth put 
unto it his seal, and this is another part of deliberation; and thirdly, 
he delivered! Nkhe writing as his deed, and this is a consummation of 
his resolution; and by the delivery of the deed from him who made 
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It unto him to whom it is made, he doth give his consent, that he 
doth depart voluntarily from the thing contained iq the deed, unto 
him to whom the delivery is made, and this delivery is as a cere- 
mony in law, signifying plainly his good will, that the thing in the 
deed shall pass from him to the other ; so that there is indeed a 
great foresight and deliberation in the making of them, and there** 
fore they are received in law as a bond final unto the party, and 
doth adjudge them to bind the party, without thinking what cause 
©r consideration there was for the making thereof : Plowd . 308 6. et 
seq.x and much more when such agreement is made by indenture, &c. 
the one and the other are concluded to say any thing contrary to 
that* which therein is contained ; fot the words of an indenture are 
the words of every party; and although they are spoken but as the 
Urords of one party, yet they are the w ords and agreement of all 
'parties. Plowd. 134a. 421 a. Vide Finch's 2d book, 32. what is an 
indenture sufficient and what not, see 5 Co. 20 b. and how they are 
made, read in JQktt. sect . 371. 

♦ But nota f when a lease is made by deed indented, which doth go 
by way of passing an interest, such deed indented shall not be taken 
for any conclusion. 6 Co. 1 5 a. 


, § 59. And it is to be understood, that in a lease for years, by 
deed or without deed, there needs no livery of seisin to be made to 
the lessee, but he may enter when he will, by force of the samn lease. 
But of feoffments made in the country, or gifts in tail, or lease for 
term of life ; in such cases, where a freehold shall pass, if it be by 
deed or without deed, it behoveth to have livery of seisin. 


. In this case a difference is taken between a lease for years, which 
is a chattel real, and a lease for life, or other estate of freehold, 
to be conveyed ; for although in this they agree, that as well the 
one as the other may be conveyed by poll, without writing, as by 
deed in writing; yet in this they differ, (scilt.) to the perfecting of 
a feoffment, whereby any estate of freehpld shall pass, the law doth 
require this solemnity and ceremony of livery and seisin ; but if I 
by deed do grant to one and his heirs all my tyees, which be in my 
manor of D, the grantee hath the inheritance in them without any 
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Kvery and seisin. 11 Co. 49 5. Nota, which for the sufficient making 
of a lease for years is not required. And as these divers estates and 
interest do apparently shew great difference, so many other distinct 
diversities there ate between them, which I omit particularly to 
express, but refer the reader to these books, 5 Co. 945. Plowd. 
155. 1975. 1355. in fine . The reason of the law in this case of 
livery and seisin is thus declared in Plowd.fo. 25 a* it is to be con- 
sidered, noted, and known, that in every commonwealth, it is re- 
quisite and necessary that things may be certainly conveyed ; for 
certainty doth engender repose, and, uncertainty contention; the oc- 
casion of which contention, our law foreseeing, hath prevented, a$d 
therefore hath ordained certain ceremonies to be used in the alien- 
ation and transmutation of things from one man to another; and 
namely, of freeholds, which be of greater price and estimation in our 
law than other things, thereby to know the time certain when those 
things shall pass; and therefore in every feoffment the law hath 
ordained that livery and seisin shall be made, and ip every grant of 
reversion, rents, &c. that attornment shall be made; and in fi Co. 
845. it is said, that the reason of the common law that lands shall 
pass by solemn livery, was to give notice to the country who be 
owners of the said lands, to the intent that none shall be de- 
feated in the taking of leases ; and every one may have notice, who 
shall be tenants qp to the praecipe ; and lords may have better notice 
of their tenants to have wardships, escheats, &c. 

Livery and seisin was a ceremony, as it secmeth, in Normandy, 
for when William the Norman first landing at Hastings^in Sussex, 
fell down stumbling as he came out of his ship, u tones Angliam 
comes” said one of his knights, “rex futurus;” and espying that he 
had brought up sand and earth in his hand, added, “ yea, and you 
have taken livery and # .seisin of the country.” Selden , 34. Vide 
t amen , Lambert's Perambulation, 403. 

This manner of purchasing lands is public and notorious, and in 
ancient time it was the common and usual assurance of the land. 
5 Co. 85. And the manner and form, how livery and seisin shall 
be well and effectually done, is declared in 9 Co. 1375. in these 
words: although most properly livery and. seisin is made by the 
delivery of a twig, or turf of the land itself, whereof livery and 
seisin is to be made; and so it is well to be observed; yet delivery 
of a turf or twig growing upon other land, or of a piece of gold 
or silver brother thing upon the land, in the name of seisin, is 
sufficient; for the turf or twig which doth grow upon the land, when 
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it is severed* is not parcel of the land; and when the feoffor is upon 
the land, his words without other act are sufficient to make livery and 
seisin* as if he doth say, u I deliver seisin to you in the name of all 
the land Contained in this deed ; or, enter you into this land and 
take seisin of it in the name of all the land contained in this deed*” 
Or; other such words, without any ceremony or act done. And this is 
the reason that the delivery of any thing upon the land in the name 
[of] seisin is sufficient, because the words only* without any thing 
were Sufficient ; for if words only out of the land, which is within 
the view, be sufficient, A forliqri when they are spoken upon the 
laud itself. Nevertheless it is not safely done to omit the usual 
cercEttdhies and acts in such cases, Vor they do express better the 
remembrance of the things done, because they are subject to view, 
more than words which he heard only, and which easily use to slip 
out of memory ; certior pure est ocvlus : and therefore it was re- 
solved that the delivery of the deed of feoffment upon the land in 
the name of seisin, is sufficient in the law. But the sole delivery 
of th# deed of feoffment upon the land without such explanatory 
words* doth not amount unto a livery, for it hath another effect 
(m/l.y to take effect as a deed. Et vide sect 66. et 6 Co. 26. 

Not a , if the deed of feoffment do contain both a feoffment of the 
mansion-house, and also of lands, if livery and seisin be made either 
in the house or in any part of the lands, according to the effect of 
the deed, it is good and effectual for all ; and so the possession by 
keeping the keys of the dwelling house, or of any parcel of the 
lands to him demised, is an impediment to the livery for all, which 
to the lessee is demised. 2 Gp. 31 b. 


§ 60. Bat if a man letteth lands or tenements by deed, or without 
deed, for term of years, the remainder oMjer to another for life, or 
in tail, or in fee; in this case it behoveth, that the lessor maketh 
livery of seisin to .the lessee for years, otherwise nothing passeth to 
them in the remainder, although that the lessee enter into the tene- 
ments. And if the termor in this case entereth before any livery 
of seisin made to him, then is the freehold, and also the reversion, 
in the lessor. But if he maketh livery of seisin to the lessee, then 
is the freehold, together with the fee to thtem in th$ remainder, 
according to the form of the grant and the will of the lessof. 
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Although to die perfecting of a lease for years livery of seisin 
is not requisite; yet if the lessor do appoint a remainder of an estate 
of freehold to depend upon the same lease, then livery of seisin 
is necessary for the supporting of the said remainder ; and in that 
case the livery must be made eo instanti, when the lessee doth enter 
by virtue of his lease; for if the lessee do enter before die livery, 
the lease is good, but the remainder is void. As if 1 appoint the 
lease to comipence at Michaelmas next coming, the remainder over 
in fee, &c. ; although the lessor do make livery and seisin to the 
lessee, yet the livery of seisin and tlje remainder shall be void, be- 
cause there is no estate present, to which the livery may be annexed, 
nor to which it may cleave in the* mean time. Plotod. 156a. And in 
5 Co. 94 b. it was Agreed, if a man do make a lease for years unto 

A. the remainder unto B. for life, in this case the lessor ought to 
make livery unto A. before his entry, and by his livery unto A,, 

B, shall take a present estate for life by way of remainder, by force 

of the livery made unto the lessee for years. # 

But if a lease be made for years, or for life, [and] the lessor 
do grant the reversion of the land after the expiration, &c., of the 
lease for years, or after the death of the tenant for life ; the grantee 
of the reversion, after the death of tenant for life, or after the ex- 
piration of the lease, may enter proprid author itate, without any 
ceremony of livery^and seisin. Sir John Davies R. fo. 82 a. 

In this place is also shewed, that a remainder of a freehold may 
depend as well upon a lease poll for years, as it were by writing ; 
and the same law is of a lease for life by poll, the remainder over, 
as may be collected, sect. 2 15, and thejein doth agree 5 Co. 95 a. 
in fine. And nota, the great force of a livery and seisin, in 1 Co. 
11 lb. 

% 61. And if a man Uritt make a feoffment, by deed or without 
deed, of lands of tenements which he hath in divers towns in one 
county, the livery of seisin made in one parcel of the tenements in 
one town, in the name of all therest, is sufficient for all other tike 
lands and tenements comprehended within the same feoffment in all 
other the towns in the same county. But if a man maketh a deed 
of feoffment 'of lands or tenements in divers counties, there it be- 
hoveth in every county to have a livery of seisin. 
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* Tb® young student may peradventure conceive, that this case 
doth disag*|jEe froiij the reason, before alleged, of |he first institu- 
tion of" the solemnity of livery and seisin ; for how can that be noto- 
rious throughout ^ a slii^e or county, wliiSh is none In one comer, 
or in otherpart thereof only. "But it is to be remembered, which is 
oaoe before cited, upon the Sldt sect.; that the exterior semblance of 
discorilance of cases ariseth only %r the interior intelligence of the 
cases, and of the reason arid the ljulq .thereof f^forijj^for the most 
part every particular case is judged upon a particular cause, and the 
reason whejefore livery, made, in parcel of the tenements of one 
toatn, shall be sufficient in all the other town's within the same 
county is, because every county is," in respect of the special and 
distinct government thereof as an entire body; and therefore also 
it is, that jin exchange of lands in the same county is good by poll, 
but in diveitt counties must be by deed indented. Also, a man must 
take notice at his peril of divers things, done in the same county or 
shire where he js, but not of things in another shire; for, although 
an action of debt be brought against executors, it is lawful for them 
to pay the assets which they have unto another to whom the tes- 
tator was indebted, till notice of tip action, if the suit be in another 
county ; for otherwise they must take notice of the action at their 
perils. Finch, booh 3, cap. 14, fo. 1146, vide librum. 

But by livery and seisin in one county, the lands in another county 
shall not pass; yet if the site of the manor of Dale be in jhe county 
of Essex, and parcel of the same manor do extend in the county 
of Middlesex, and a feoffment is made of the manor of Dale, and 
livery of seisin is made of^the site of the manor which doth lie in 
the county of Essex ; by this livery of seisin, the parcel of the 
manor which lieth in Middle^ doth pass ; because it is parcel of 
the things, ( scilt .) the manor of which the ‘feoffment was made, the 
which manor is but one entire thing as unto this purpqse. 

But if the feoffment be made of the manor of Dale, which manor 
doth extend to Dale and jSale, and the livery of seisin is made ac- 
cordingly in. Dale, nothing doth pass by this ; feoffment, but only 
that which is in Dale ; and the livery of seisin is made of Dale, and 
not elsewhere ; Perh.fo.4Gx and vide the case; 45 E. 3./o. $1, cited 
in Dyer, 40 a; the diversity token, Where there is a distance between 
the counties, and where not; for the 'law doth intend, they, of the 
town may take notice of all manner of acts done in the same town, 
but if the counties were distinct the law doth intend the contrary. 
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§62. And in some cases a man shall have, by the grant of an- 
other, a %e simple, fee tail, or freehold without liyery of seisin. 
As if there be two men, and each of them is seised pf one quantity 
of land in one cgpity, an^ the one< granteth his land to the other 
in exchange for the land which the other hath, and in like manner 
the other granteth his land to the first grantor in exchange for the 
land ifrhich the first grantor hath,; in this case each may enter into 
the other's land, so put in {exchange, without any livery of seisin ; 
and such exchange, made by parol, bf tenements within" the same 
county, without writing, is good enough.^ 


This case of exchange is also a kind of assurance of land in 
our law, and in some cases and respects it* is more safety for the 
purchaser, than any absolute purchase. Vide in 4 Co. 123 a . And 
it doth agree with the before recited case of feoffments, in this, 
that by way of exchange any estates of frank-tenements which lie 
in one same county, may pass without deed or writing ; but the 
difference is, that an exchange of>any estate of freehold or inherit- 
ance is good without any livery of seisin ; and the cause and reason 
thereof is, because by the entry of each party to exchange, it is 
no less notorious ip the country, than in cases where livery and 
seisin is made. 9 Co. 95 ft. 


§ 63. And if the lands or tenements be in divers counties, Viz. that 
which the one hath in one county, and that whibh the other hath 
in another county, there it behoveth to have a deed indented made 
between them of this exchange. 


As in a feoffmeht of lands in several counties, it is necessary that 
livery and seisin be made in all those several counties, so in this 
case of exchange of lands in $ several counties, thp law requireth 
that it be by deed indented ; but partition may be made between 
parceners of lands in several counties, by word without writing. 
1 1 //. 4. fo . 61 . sect . 250. 

And by indenture a ;|nan may exchange lands in England, for 
lands in Ireland or Scotland, or for lands in any Other place within 
the king's dominions. 7 Co. 19 b, in fine* 

K 
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§ 64. And note, that in exchanges it behoveth, that the estates 
which both parties have in the lands so exchanged, be equal: for 
if the one willeth and grant that 4he other shall have his land in fee 
tail for the land which he hath of the ? grant of jthe other in fee 
simple, although that the other agree to this, yet this exchange is 
Void, because the estates be not equal. 

§ 65. In the same manner it is, where it is granted and agreed 
between them, that the one shall have in the one land fee tail, and 
the other in the other land but for term of life ; 6r if the one shall 
have in the one land fee tail general, and the other in the other 
land fee tail especial, &c. So always it behoveth that in exchange 
the estates of both parties be equal, viz. if the one hath a fee simple 
in the one land, that the other shall have like estate* in the other 
land ; and if the one hath fee tail in the one land, the other 
ought to have t the like estate in the other land, &c. and so of other 
estates. But it is nothing to charge of the equal value of the lands ; 
for albeit that the land of the one be of a far greater value than 
the land of the other, this is nothing to the purpose, so as the 
estates made by the exchange be equal. And so in an exchange 
there be two grants, for each party granteth his land to the other 
in exchange, &c. and in each of their grants mention shall be made 
of the exchange. 


In exchange between tenant for life and tenant in tail after pos- 
sibility of issue extinct it is good, for their*estates are equal. 1 1 Co, 
fo. 80. Although the estate of tenant after possibility be of greater 
value in equality, because the estate is dispunishable for waste. 
But see Perk . 55. If tenant for his own life do exchange an estate 
for another’s life, it is no good exchange for lands in possession* 
4 Co, m b. > 

Irl exchange! the equality of estates are necessary; but it is to 
be observed, that though* an* exchange made by two tenants in tail 
of equal estates is good, [and doth] bind the parties during their 
lives, yet after the death of any of them the issue in tail may enter 
and avoid the exchange if he will. Westm . 2, cap . 1. 14//. 6. 2, 
1 Co. 96 b. 
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§ 66* Also, if a man letteth land to another for term of years, 
albeit the lessor dieth before the lessee entereth into the tenements, 
yet he may enter iqto the same tenements after the death of the 
lessor, because the lessee by force of the lease hath right presently 
to have the tenements according to the form of the lease. But if 
a man maketli a deed of feoffment to another, and a letter of attor- 
ney to one to deliver to him seisin by force of the same deed ; yet 
if livery of seisin be not executed in the life of him which made the 
deed, this availeth nothing, for that (he other had nought to have 
the tenements according to the purport, of the said deed, before 
livery of seisin made ; and if there be no livery of seisin, then after 
the decease of him who made the deed, the right of these tenements 
is forthwith in his heir, or in some other. 


If a man let lands to another for term of years, although the 
lessor die before the lessee do enter, yet he may enter into the same 
lands after the death of the lessor ; because the lessee by force of the 
lease hath right to have the tenements according to the form of the 
lease ( 1 ). But in case where a feoffment or other estate of frank- 
tenement is made, ff livery of seisin be not made in the life of the 
feoffor, &c. it is not good, whereof before in this chapter is spoken. 
So in case of a grant of a reversion, if the grantor die before at- 
tornment, it is void, as you may read in 2 Co. Sir Rowland Hey- 
ward's case [ 35 ], and in Lift. sect. [ 568 ] ; for when an interest 
or an estate, which is to be reduced to a certainty upon a contingent 
precedent, and the lessor or grantor, or lessee or grantee, die 
before the contingent do happen, the lease or grant is void, and 
shall never take effect. Plowd. 273 b. 1 Co. 155 h. And so in 
exchange, if it be^not executed by entry in the life of both parties, 
the exchange is void;; if two parties exchange land in fee simple, 
or fee tail, if both parties die, before the exchange be executed of 
any party, the exchange is void ; for if the heirs should enter, they 
should be in as purchasers by force of the words, which were words 
of limitation of the estate, aftd not of purchase. 


(l) See the reason of this case well rendered in 5 Co. 124 b 7 Saffyn’s case .— Note 
in MS. 


K 
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§ 67. Also, if tenements be let to a man for term of half a year, 
or for a quarter of a year, &c. in this case, if the lessee commit 
waste, the lessor shall have a writ of waste against him, and the 
writ shall say, quod tenet ad terminum annorum ; but he shall have 
an especial declaration upon the truth of his matter, and the count 
shall not abate the writ, because he cannot have any other writ 
upon the matter. 


It appeareth before, in the title of Tenant by the Curtesy, that 
his estate, and that other of dower, were estates by the law created, 
and therefore the same common law, considering that they had but 
particular estates in the land, and no inheritance, did prohibit that 
they should do any manner of waste to the disheritance of them in 
the reversion ; for the law will suum cuique tribuere , ct expedit 
rei-publicce ne quis re Sud male utatur ; but against lessee for years 
or life, the common law provided no remedy in the case ; because 
they had their interest in the land by the only act of the lessor, 
and it was lus folly to make such leases, and not to restrain them 
by covenant, condition, or otherwise, that they should not do waste. 
Dr. Stu. li. 2. ca. 1 . 5 Co. 1 3 b. See sect. 56. 

Therefore remedy was provided by the statute of Marlebridge, 
cap. 23, made 53 II. 3, and v after the statute, a prohibition did lie 
also against lessees, 11 Co. 81 5; and after, by that general statute 
of Gloucester, cap. 5, action of waste was given against all parti- 
cular tenants, whieh statute was made anno 6 E. 1, and though the 
statute be not in this place mentioned, yet it is so to be understood, 
because at the common law lessee for years was dispunishable for 
waste : which statute, though it be the plural number against the 
tenants pro termino annorum , and is a penal law, yet it is taken by 
equity, and an action for waste will lie against him that lioldeth but 
for one year, or for twenty weeks, or for less time. Plowd> 178 a. 
467 a, and so in Plowd . fo . 86 5, more examples that the plural 
number doth contain the singular. It is also observable, that imme- 
diately after the making of this statute, for so much as commonly 
leases for years were made pro termino annorum , therefore they in 
the Chancery did frame their w'rits accordingly : and therefore in pro- 
cess of time, when such a special cause of action did happen against 
one who did hold but for a quarter of a year or such like, the party 
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was drawn to use the general form of the writ ( 1 ), for other writs 
they in the Chancery would not make, in regard whereof the party 
pursuing is excusable, though the matter in his declaration do dis- 
cover special matten. 7 H. 7. 2. Per curiam . Keilw. 114. /;/. 51. 
6 H. 7. 7 b. But in all cases where the plaintiff may have espe- 
cial writ according to his special case and doth not, there where it 
doth appear to the court, that there is variance between the writ 
and the declaration, the writ shall abate ; and see to this purpose, 
in 5 Co . 31 a. Dyer, 84 a. 

Note reader, the stat. Westm. 2. cap. 24, which was made anno 
13 E. 1 ; it is provided, et quotiescunque de ccelero evenerit in Can - 
cellaria quod in uno caau repcrit&r breve, in consimili cam cadente 
sub eodem jure, et simili indigentc remedio , no?i reperilur , concor - 
dent clerici de Cancellarid in brevi faciendo, vel attermincnt querentes 
in proximum parliamentum , et scribantur casus in quibus concor - 
dare non possunt, et rej'erant cos ad proximum parliamentum et 
de consensu juris-peritorum fiat breve, ne contingat de cadero quod 
curia domini regis deficiat conquerentibus in justitia perquirendd . 


Lib. I, Cap. VIII.— TENANT AT WILL. 

§ 68. Tenant at*will is, where lands or tenements are let by one 
man to another, to have and to hold tt him at the will of the lessor, 
by force of which lease'the lessee is in possession. In this case the 
lessee is called tenant at will, because he hath no certain nor sure 
estate, for the lessor may put him out at what time it pleaseth him. 
Yet if the lessee soweth the land, and the lessor, after it is sown, 
and before the corn is ripe, put him out, yet the lessee shall have 
the corn, and shall have free entry, egress, and regress, to cut and 
carry away the corn, because he knew not at what time the lessor 
would enter upon him. Otherwise it is if tenant for years, which 
knoweth the end of his term, doth sow the land, and his term endeth 
before the corn is ripe. In this case the lessor, or he in the rever- 


(l) Ad ea qua sapius accidunt brevia and a special case shall have a usual writ, 
adaplantur ; writs are trained according hut a special count. Vide 5 Co. V27 b, 
to that which fallcth out most usually, Palmer’s case.— A ole in MS. 
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sion, shall have the corn, because the lessee knew the certainty of 
his term and when it would end. 


These be estates which we have in our law, fee simple, fee tail, 
for term of life, for term of years, and at will. Bro. Justice , 
14 II. 8. 12 5. But nota ; that to some things one estate tantum 
is incident by the law, whereof divers estates cannot be limited ; as 
all offices ecclesiastical ; see in Plowd . 497 a . And this estate at 
will is made in two manners, either expressed by the lessor by words 
or writing, or otherwise by construction of law according to the 
meaning of the parties ; this is proved sect . 70, and in 273. 6 Co. 
35 by and by Pot kins case , in 14//. 8. [10 A,] id res magis vale at 
quam pereat ; nihil tam conveniens est naturali equitatiy quam de- 
siderium domini volentis in alium rem suam transferre ralum habere . 
Bract . It. 2. cap. 18. And in 6 Co. book before mentioned, fo. 35 5, 
this case was amongst others resolved ; if I have a rent of 20 s. per 
annum in fee, issuing out of Blackacre, payable yearly at the feast 
of Easter, and I do giant the same rent to you till you have re- 
ceived of the same rent 21/, in this case you shall have this rent 
twenty-one years ; for this is referred unto an express certainty, 
that is, unto the yearly rent of 206*. per annum. But if a man do let 
lands of the value of 20<v. per annum till 21/ be levied of the issues 
and profits, this is but a lease at will, without livery ; for it is not 
certain that the land shall be every year of one yearly value : for 
if a leasfc be made for so many years as J. at S, shall live, it is 
a good lease at will, but no lease for years, nor for life, without 
livery. 14 II. 8. 13 a. A parson did make a lease of his parsonage 
for five years, and so from five years to fiye years, during his life, 
as it is their common use to make leases ; it hath been adjudged 
that after ten years this is but a lease at will ; although the parson 
continue parson for many years longer. Plowd. 274 a. 

And it seemeth in this place that the opinion of Littleton was, 
that if a lease be made to have and to hold at the will of the lessor, 
such a lease hath continuance, or may be determined at the will of 
the lessor only, and not at the pleasure of the lessee; cujus est 
dare ejus est disponere ; and the first question or doubt moved in 
this point was in 10 II. 6. la; but the better opinion of the book 
there is, that any lease at will is determinable, as well at the 
pleasure of the lessee, as of the lessor, and so it is 20 li. 4. 9. and 
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the reason there given is, because otherwise the lessee should have 
a freehold only by the assent of the lessor, which were against law, 
that estate of frank-tenement should be without livery. 

And in 20 H. 7, m iteilway, 65, the same matter came again in 
question ; and in 3 H. 8, Keilw . 162, a lease was made to R. H. to 
have and to hold at his own will; and it was holden by three Jus- 
tices in the common bank, that this shall be taken at the will of 
both (sett.) the lessor and the lessee, for the reason and cause be- 
fore alleged; and herewith doth agree 14 H. 8. 13, Potkin's case . 

It appeareth also in this section, that although a demise be made 
to another expressly, or implied, to have and to hold at will, yet 
this doth not make a tenant at w*ll, until, by force of such demise, 
the lessee be in possession, and no longer than he doth continue in 
the occupation thereof ; for if he do not enter, or do waive the pos- 
session, it is sufficient proof that he is not contented to be tenant at 
will ; therefore in an action of debt against tenant at will for rent 
reserved, it behoveth the plaintiff to surmise in hjs declaration, 
that the defendant hath entered and continually occupied by virtue of 
the said lease. 18 //. 6. 1. Keilw . 65 b. Otherwise it is of tenant 
for years. 28 H. 8. 14 5, Dyer . 

Tenant at will hath a baser estate than tenant for term of years, 
for the uncertainty of his interest ; but in the eye of the law tenant 
at will is of a better assent than tenant at sufferance is ; for tenant 
at will hath his estate by the contract and free assent and consent 
of the lessor, but he that is tenant at sufferance occupieth the land 
of his own head, without any demise ( as hereafter shall appear ) ; 
and therefore Littleton saith, sect. 460, if a lease be made to a 
man to hold of the lessor at will, by force of which lease the lessee 
hath possession, if the lessor in this case do make a release unto 
the lessee of all his right, &c. this release is good, because of the 
privity which is between them ; for in vain it were to make estate by 
livery of seisin, unto another, where he hath possession of the same 
tenements, by the demise and lease of the same person before. But 
a release made unto a tenant at sufferance, he saith, is void in law, 
because there is no privity between them. And a confirmation may 
be made by the lessor unto his lessee at will, with words to enlarge 
his estate ; as if the lessor do make unto him a deed of feoffment 
of the same land, habendum ei et hceredibus , and no letter of at- 
torney to make livery of seisin, it shall enure to him by way of con- 
firmation. Dyer , 269 h. Vide 5 Co. 10 a. And the lessor may 
reserve a rent upon such a lease at will, and for it may distrain, or 
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have an action of debt, because of the contract, as he should have 
against his lessee for years. Lift . sect. 72 ; but he can have no 
remedy against tenant at sufferance for any rent, by default of pri- 
vity, neither was there any contract betweeli them. Nola the case 
in Dyer , 173 a. 

r:It is not impertinent here to shew what acts do amount to a coun- 
termand or determination of a lease at will; and in this case Little- 
ton saith ; that if the lessor do expulse or put out his lessee it is 
a revocation (1 ) of his will; after which putting out, if he never- 
theless do continue the possession for divers years, he is to all pur- 
poses in another plight than at the first, (scil.) but a tenant at 
sufferance, or a disseisor; if the 'lessor do say in the presence of 
divers men, that he doth revoke the lease that he hath made to 
J. at S. at his will, and that in the absence of his lessee, but doth 
not enter or expulse him from any part thereof, this is no determi- 
nation of the lease ; for there is a difference between an agreement 
and a disagreement to any thing ; as for example, an attornment 
may be made in the absence of the grantee, as you may see in the 
chapter of Attornment ; but in case of disagreement this must be 
made unto the pjirty himself, as appeareth in Wheelers case , 14 H. 8. 
23; and the reason and cause of the diversity is, because in the 
case of disagreement the party may persuade and move the other 
by reason, by entreaty, or by other means, to give his consent and 
good will, and therefore the law doth require that the disagreement 
be made to the party, for the prejudice which might otherwise hap- 
pen to him. 2 Co. 69 a. But if a man have two lessees, the one 
for years, the other at will, ( all within one county ) and the lessor 
doth make a feoffment of all the land in the same county, and doth 
make livery upon the land in lease for years, and put out in the 

name of all; in this case, although the lessee at will be but the 

party which he holdeth at will, and do keep the possession, yet 

both the lands doth pass, because this is a determination of his 

will. Dyer , fo. 1 8. 

But if a man make a lease for years of divers parcels of land 
in one county, and the lessee for years make a lease of parcel 
thereof at will, whereof his lessee at will is in possession, and the 
lessor doth make a feoffment of all his land within the said county, 
and put out the tenant for years of parcel of that which is in his 


(l) The word in t he. MS. seems in bo u reversion,”— Kth 
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occupation, and there doth make livery of seisin according, but his 
lessee at will doth continue his possession, nothing doth pass of that 
land of which the other is tenant at will, unto the estranger, for so 
much as it is no deterhiinatidn of the will of the estranger, and so 
note the diversity. Ibid . Dyer . Vide 2 Co. 32 a . 

If a man make a lease at will, and after the lessor doth command 
his servants or others to enter into the said land for him, this is a 
good determination of the lease at will, if they do enter according 
to such commandment, as the case is ift 13 II. 7. IS. The Countess 
of Suffolk did enfeoff the Archbishop of Canterbury and others of 
a park, anti after took a lease of them at will, which lease so made, 
the bishop and others did comriland certain persons to enter in the 
said park, and to hunt and carry away deer there at their pleasure, 
and the Justices’ opinion was, this command did avoid the lease at 
will. And in 2 R. 3. fo. 3 b , it is said, de terrd dimissd ad volun- 
tatem mearn quam cito terra ilia alicui alio dcmittetur+voluntas mem 
determinatur : which words must be understood nevertheless after 
the second lessee or grantee doth enter according to his grant, for 
till then the first is in force, and he is capable of a release or con- 
firmation, and also his lessor may recover his rent against his first 
lessee, which hath incurred since the latter grant, as it was judged, 
20 Eliz. 

If the lessor do bring an action of waste against his lessee at will, 
by the using this* action his lease at will is determined, by the opi- 
nion of the court in the 14 H. 8. 12 a ; although an action of waste 
doth not lie against him by the law ; for his interest is out of the 
statute of Gloucester, cap. 5, or any other statute, as sfiall appear 
afterwards ; and although he did not commit any waste at all, yet 
because, by the nature of the action, the plaintiff is to recover the 
land wasted, besides Iqp treble damages, it sufficeth to shew unto 
the court, that the intent and purpose of the lessor was to frustrate 
the interest of his lessee at will ; but if the other doth bring an ac- 
tion for his rent behind, it seemeth by the user of this action, the 
lease at will is not determined ; or if he do distrain for the rent 
behind, for the distress doth affirm him to be his lessee, except the 
lessor do also impound the distress in the same land, for then this 
making of that pound is a discharge of the lessee at will. 11 H. 7* 
14 a. 21 II. 7. 39 b . If the lessee at will do commit voluntary 
waste, in pulling down houses, or in felling trees, and so doth take 
upon him to do such acts which none may do but the owner of the 
land, these do amount unto a determination of the will, and of his 
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possession. 5 Co. 13 b . The death or decease of the lessor or 
lessee at will is a determination of the will to all purposes. 21 //. 6. 
87 5. Lessee at will took a new estate and interest of the same 
land by deed indented, habendum et tenendum * sibi et hceredibus 
sms, but no warrant of attorney was to make livery in the deed, 
nor in any other prout probate potuit, and the indenture doth re- 
cite the former lease at will, and that it was surrendered, and that 
now it is cancelled ; et per hoc per opinionem curia, the former 
interest made at will was determined, so that the second indenture 
could not enure as a confirmation, to give or enlarge fee simple to 
the lessee, as it should have done if he had been tenant at will. Vide 
10 Eliz . 269 b 9 Dyer . If the lessor or lessee at will be outlawed, 
this is a determination of the lease at will. 5 Co. 116 6. But if 
two join in a lease at will, and one of the lessors die, yet the lessee 
doth continue tenant at will to the survivor to all purpose. And so 
if a lease at will be made to two, and one of the lessees dieth, yet 
the lease doth continue, and the survivor is chargeable for the whole 
rent. A woman seised in fee simple maketh a lease at will, reserv- 
ing rent, she taketh a husband, this is no countermand of the lease 
at will ; or if a lease at will be made to a woman sole, and she 
taketh a husband, this is no countermand of the lease at will, but 
it doth so continue to all purposes as before. 5 Co. 10. Keilw . 
168 . Dyer , 269 6. If a stranger do put out the lessee at will 
from his possession, and so disseise him in the reversion, this is also 
a determination of the lease at will, and the lessor from thenceforth 
hath no remedy against his lessee for his rent reserved. 14 II. 8. 
12 b, by Fitz. ; for when the lessor by his disseisin is put from his 
reversion ex consequente , he cannot be tenant to him, and it seemeth 
also to be a determination of the will of the lessee ; because he doth 
not re-enter, and although he do re-enter, ,yet it seemeth he is now 
but tenant at sufferance ; neither by his re-entry doth he continue 
the frank-tenement, and the reversion in his lessor, whereby he 
may have remedy for his rent formerly reserved, neither can the 
lessee at will by an action, re-continue his possession, for assize or 
ejectio firmce he cannot have, for the uncertainty of his interest. 
38 H. 6. 28. 

Next followeth to see whether the lessee at will and his execu- 
tors, &c. shall have the emblements after his lease determined, or 
he in the reversion; and first nota by Keble, on the construction of 
the statute of Merton, cap. 2, omnes vidua de ea tcro possunt legate 
blada. Blada be such things as are annuals, as corn, hemp, flax, 
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and such like, and not herbs, grass, and such other things which 
will endure over a year. Keilw. 1 25 a . Casus incerti temporis. 

And in this case is taught, that the lessee at will shall have the 
emblements ; the cause and reason thereof is, because of the uncer- 
tainty of his estate, not knowing at the time of his sowing, but 
that he might continue his lease and occupation with the good-will 
of the lessor, till the said emblements were ripe and to be carried; 
and therefore, a fortiori , if such emblements be reaped, and so 
severed from the land, though they lie upon the land at the time 

when the lessor doth determine his will. But if the lessee at will. 

« 9 

will determine his will before the severance of the blees, he shall 
not have the emblements, because he hath determined his interest 
by his own act and folly ; also, if he commit voluntary waste in abut-* 
ment of houses, or felling of timber trees, or do make a feoffment 
of the lands, and the lessor enter for any forfeiture, or if the lessee 
at will be outlawed, the king shall have the emblements ; but if the 
lessor at will be outlawed, although by this the leasQ be determined, 
though the king thereby shall have the profits, yet the lessee shall 
have the emblements. 5 Co. 116, Gland's case . Dyer , 316 a* 
Write the case in Dyer , 173 a ( 1 ). 

And the uncertainty of the interest in the lessee at will is the 
cause, that he shall have the emblements, unless his own act do 
cause the contrary. So and for the same reason it is, if tenant for 
life or pour terme pendant vie 9 or ajiy claiming lawful interest from 
them, or from any of them, do sow the land and die, yet he in the 
reversion shall not have the emblements ; as, a man seised in the 
right of his wife soweth the land and dietli, the executors of the 
husband shall have the crop. 46 Ass . pi. 2 . Vide Perk. 99. But 
in 5 Co. 116 b . Note the case in 5 Co. 85, viz. tenant for life, the 
remainder in fee to Sty Henry Knivett, the tenant for life Iettcth 
for years, the lessee for years is ousted, and the tenant for life dis- 

(1) It would appear that these words payment, and severed the emblements, 
were inserted by the Commentator, after which the lord carried away, and on the 
he had collected the other cases on the issue to try the right the court thought, 
point, as a memorandum that the case in that if the disseisor sowed the land, and 
Dyer should be added; it is in substance severed the product, and left it lying on 
as follows After an entry made by the the land, and the disseisee commanded 
servant of the lord, and by the lord’s his servant to take it away, that the dio* 
command, on the lessee at will, the te- seisee shall* have it as his own; for ira- 
nant continued the occupation of the mediately by the entry it was remitted 
lands and sowed them; he subsequently to the master, and no other entry is 
paid the accustomed rent at the day of necessary.— £<L 
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deified^ and the disseisor letfceth for years, and his lessee doth emblea 
the land, the tenant for life dieth ; it is adjudged that Sir H. Knivett 
hath no right to the emblements, he being in the reversion of the land ; 
also the lessee of the disseisor hath not mere droit . to them, he being 
in possession, and by whose interest the corn was sown ; but the mere 
right of the emblements was adjudged in the lessee for years of the 
tenant for life, and he may have an action of trespass, and recover 
all the mean profits against the lessee of the disseisor. The reason 
is, because the lessee of the tenant for life hath the only right to 
the land, and therefore by consequence to the emblements, as a 
thing annexed unto the land, and the death of the lessee for life 
doth determine his interest to the land ; but his right to emblements 
doth remain and continue quicquid plant atur> seritur , vel cedifica- 
tur, solo cedit . 

And it is to be observed, the words are, if the lessee at will do 
emblea the land (that is) sow it with corn, flax, or hemp, so that 
it be but newly laid in the land, and before it be eared or seeded, 
the reversioner entereth, yet the lessee shall have the crop. Swin - 
burne, 39. But if tenant at will do fallow, marie, and plough the 
land, and the lessor enter, he shall lose all that cost and labour. 
11 j fiT. 4. 9 £. Vide 13 //. 8. 16 a. Shelley , contrd. 

If tenant at will do sow the land with corn, and his lessor do 
enter, or otherwise determine his will before the corn be cut down, 
although the lessee at will may enter, cut down, and carry away his 
corn, yet he cannot lay it into any the barns or house-rooms of 
his lessor, till it be threshed, or make it up in stacks within that 
land. 

And nota , the words are, viz. if the lessee do emblea his land ; 
but if the! land were sowed by the lessor at the time of the lease at 
will made, and the lessee find the corn upon the same land at the 
time of his entry, the lessor shall have it, whether it be reaped or 
still growing; but although the land was sowed with corn at the 
time of the lease at will made, yet if the lessee do continue his in- 
terest divers years, and then soweth the land, the lessor shall not 
by his entry gain any interest in the corn, but the lessee shall have 
it ; but as concerning such things which arise out of the land, by 
its own nature and the providence of God, and not by the adjoin- 
ing industry of the lessee, as grass, trees, or fruit, whether the 
lessor do find them fixecl to the land or severed from it, and lying 
thereupon at the time of his entry, the lessor shall have all those 
and not the lessee. Vide llerlakcndoC a case , in i Co. 63. Hi E. 4. 

5 a. 
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And in this respect Littleton sheweth the difference between 
lessee at will and lessee for years, the one having an uncertain, the 
other a certain interest ; and therefore in many other cases there is 
a great diversity between their estates, and the lessee for years must 
beware in this behalf, that he do sow his land in such due time, 
that it shall be felled and mowed before the expiration of the lease ; 
though the lessor do find them lying upon the land he shall not 
have them, but the lessee for years that was. 


§69. Also, if a house be let to one to hold at will, by force 
whereof the lessee entereth into the hoftse, and brings his household 
stuff into the same, and after the lessor puts him out, yet he shall 
have free entry, egress, and regress, into the said house by reason- 
able time to take away his goods and utensils. As if a man seised 
of a mease in fee simple, fee tail, or for life, hath certain goods 
within the said house, and makes his executors, and dieth; who-* 
soever after his decease hath the house, his executors shall have 
free entry, egress, and regress, to carry out of the same house the 
goods of their testator by reasonable time. 


In this section is shewed also that* the lessee at will of a house may 
have free ingress to remove his goods and utensils de maison , after 
the entry of the lessor by reasonable time, and this must be under- 
stood as the former case of a lease, viz. in case when the lease is 
determined by the act of the lessor, and not by the lessee; for 
then he may not justify his free entry, egress, and regress, after the 
determination of his lease, but must either obtain licence of the 
lessor for the removing of his [goods], or is driven to sue a replevin 
according to his title. 

And by this it may appear, that the law doth upon good causes 
and special cases, give liberty to a man to enter into another man’s 
house or possessions, without the licence of the owner, and yet it is 
not punishable therefore in trespass, upon which ground note divers 
cases. Plowd, 71. But nota , although in this and other like cases 
the entry of the defendant be good matter of justification, yet if he 
in an action of trespass do plead not guilty, the plaintiff shall have 
judgment for the entry, though he shall be barred for the residue* 
5 Co • 85 a* 
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But these words, u free egress and regress,” do not give liberty to 
break open the doors of the house, or windows, to enter, but only 
that he may enter by the gate when it is open : for the sheriff may 
enter into a man's house to do execution according to his writ, in all 
cases at the suit of any subject if the doors be open, otherwise not, 
and so it is of distresses to be taken in a house. — 5 Co. 92 a . 

But these words, “ frank egress and regress,” do imply so much, 
that if the goods and utensils be such quantity, that the lessee by 
himself cannot carry them away, and remove them, in such case 
he may enter with his servants, or with horses and cart. Plowd . 
15 6 . Perk. 23* 922. 4. 35. Quando [ aliquis ] aliquid concedit , 
concedere mdetur et id, sine quo res ipsa esse non potest. 5 Co. 12, 
et 47. 

Also, by this a man may observe the justice of the law r , and that 
reasonableness thereof, not only for that it yieldeth to every man his 
own, but for the effecting of all affairs doth appoint convenient times ; 
but in this case reasonable and convenient time is not definitely 
•limited to any certain number of days, as in some other cases, and 
note in Poliolbion , 27 b. 

But this is left to the determination of the Judges, as in the like 
case we do read in our books ; 22 E . 4. 27, which see for the plead- 
ing. Vide sect. 109; and in Plowd. fo. 30 b; and ibid. 272 a. 

To conclude this section, because this word “ utensils ” is men- 
tioned, plate and jewels are [not] implied within this word “ utensils,” 
in a case of a legacy or testament. Dyer, 59 b ; and nota in Henry 
Swinburne's case of Testaments, pt. 2. cap. 10. fo. 304 6, et seq. 
for the understanding of this word “ utensils,” household stuff, goods 
real or personal, whatsoever goods, chattels, &c. But in this case 
the lessee may remove them, or any other goods which he hath 
brought into his house ; but if the lessee do set up or fix to his house 
wainscot or glass, or set up pale, he may not take them down or re- 
move them. But if a dyer, brewer, or such men of occupation, be 
tenants at will, and do fix vats, furnaces, or tables dormant in the 
midst, of the floor* and not to the walls of the house, if the lessor 
do determine the lease, it seemeth the lessee may remove those 
things so set by him for his occupation, in reasonable time after# 
4 Co. 63* 21 //. 7. 2 6. And regularly the lessee at will may not 
remove or carry away with him no other things than such aa in case 
the owner of them were seised of the land in fee, together with the 
same things, and died* they after his death should go to the exe- 
cutors, and not to the heir ; for example, if tenant at will of a park 
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do store it with deer, or conies, or do store a dove-house with old 
doves, or the ponds with fish, and the lessor do determine his lease ; 
now the lessee by the law may not have free egress to carry away 
these things, for they do appertain to the heir and not to the exe- 
cutor. Keilw. 118 a. 

And by bccasion of these words mentioned, bona et utensilia , it 
is good to learn the extent of the word bona , or goods, which often- 
times is mentioned in testaments, and in other cases of forfeiture of 
a man’s goods. Vide hide Kit chin, Jo. 32, and of the word catalla 
or chattels, and in Stamf. Prerog. 45. It is easily to be collected by 
the words of this place, that Littleton’s meaning was not, that every 
lessee for years should be barred of his emblements not ripe, or 
severed before the determination of his lease, but such lessees only 
as originally had certain time of commencement, and a certain time 
when his lease did end, whereof he is bound by the law to take 
notice at his peril. And therefore if tenant for life make a lease for 
years, and his lessee do sow the land with corn, and.before the corn 
is severed his lessor dieth ; yet he in the reversion shall not reap and 
have the crop ; for the time when his lessor should die was to him 
uncertain, which by no policy or means the lessee could not prevent. 
And the^ase in 5 Co. Jo. 85, was, tenant for life did make a lease 
for years, who is put out, and the tenant for life thereby disseised, 
and the disseisor doth let the same land to another for years, which 
last lessee doth sow the land, and thg tenant for life dieth, he in the 
remainder in fee entereth ; it is adjudged, that he in the remainder 
hath no right to the crop. It was also resolved, that the .lessee for 
life of the disseisor had no more right to the corn though it was sown 
by him. But mere right was in the lessee of the tenant for life, and 
he may have an action of trespass, and recover all the mesne profits 
against the lessee of thp disseisor ; for the lessee of the tenant for 
life had right unto the [land], and by consequence unto the crop, 
as things annexed unto the land, ( quicquid plantatur seritur ant 
t edificatur , solo cedit ) : and the death of the lessee for life doth 
determine his interest in the land, but his right in the crop doth 
remain, causa qua supra ; and in 5 Co. 116, the case was, a woman 
seised of land durante viduitate sud , doth make a lease for years, 
and the lessee doth sow the land, and after, his lessor took a 
husband ; in this case the lessee for years shall not have the crop 9 
for although his estate is determined by the act of a stranger, yCt 
he shall not be as in respect of the first lessor in better case thill 
his lessor was. 
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§70# Also, if a man make a deed of feoffment to another of cer- 
tain lands, and delivereth to him the deed, but not livery of seisin ; 
in this case he fo whom the deed is made, may enter into the land, 
and hold and occupy it at the will of him which made the deed, 
because it is proved by the wofds of the deed, that it is his will 
that the other should have the land ; but he which made the deed 
may put him out when it pleaseth him. 


For the understanding of these things I have observed, first, that 
although no frank-tenement can par s according as the charter doth 
import, for want of livery and seisin, yet by virtue of the charter, 
he to whom it was made may enter into the land, and hold at will, &c. 

And the cause and reason thereof is, because the charter is good, 
and the agreement of the parties doth accord with the law, and it 
might take his full effect by livery and seisin subsequent, so there 
was a good foundation capable of a structure or building ; but in the 
other cases, though the intent and agreement of the parties do in 
like sort appear, yet because the form of such conveyance cannot 
stand with the rules of the law, and by no subsequent act, as by 
livery or attornment, may be made good and perfect, if the grantee 
do enter by colour of such grant, he shall not be an occupier at will, 
but a disseisor. As for example, in Bucklers nsr, a charter of 
feoffment is made, habendum from the feast of St. Michael next en- 
suing, and livery and seisin, though it be made, the feoffor when he 
doth enter is not tenant at will, but a disseisor; 2 Co . 55 b ; for an 
estate of frank-tenement cannot commence in futuro . 

If a man make such a charter of feoffment, and deliver unto him 
the charter, but no livery and seisin, if aftep the deed come to the 
possession of another by trover, the plaintiff in detinue must count, 
and declare, that he doth detain such a charter containing that J. at S. 
had enfeoffed him of the land comprised ; for if he do declare of a 
charter by which J. atS. did enfeoff him, then his title is traversable 
by the defendant, and it shall be found against him. 2 H. 7. 1 6. 

If a certain rent were reserved upon such a deed and intended 
feoffment, where no livery and seisin was made, and nevertheless he 
to whom the charter is made doth enter, and oecupieth as tenant at 
will; queer c whether he shall pay any rent in that case ? 

If a man make such a charter, though he deliver the said charter 
upon the land, yet this doth not amount to a livery ( 1 ), unless he 


(1) See Co. Lit, r>6 b.—Ed. 
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do after add other words, as, “ enter into the land, and God give 
you joy of it>” or such like, then it is a good livery of the land, 
though it be out df*the land, so it he within the view ; a fortiori , 
when it is upon the land: 6 Co. 26 b : as before yon may read in 
section 59, in fine* • 

If a plan do rttake a charter of feoffihent with warranty, deliver 
the deed to the feoffee, and after at another time do make livery 
secundum formam charts, now the warranty is good ; and yet it may 
be objected, that when the deed was delivered, no estate did pass, 
to which the warranty might be annexed, nor no estate was in the 
feoffee upon which the deed may efture, as> release witli warranty ; 
for the deed which doth comprehend tha warranty, doth take effect 
maintenant , before the delivery of the deed, before the livery and 
seisin; ancl so upon nice construction, upon distinction of times, the 
warranty should be subverted ; but the warranty is good. And in 
this and in other common assurances, praxis juris peril drum est 
observanda . 

§ 71. Also, if a house be leased to hold at will, the lessee is not 
bound to sustain or repair the house, as tenant for term of years is 
tied. But if tenant at will commit voluntary waste, as in pulling 
down of houses, or in felling of trees, it is said that the 1 lessor shall 
have an action of trespass for this against the lessee. As if I lend 
to one my sheep to tathe his land, oi»my oxen to plough the land, 
and hekilleth my cattle, I may well have an action of (trespass against 
him, notwithstanding the lending* 

In this place is taught, that tenant at Will is free from all manner 
of reparations ; lnd"see*in 5 Co. 13 5, it is adjudged, that tenant at 
will is not punishable $y afiy action for permissive waste ; as if by 
negligence his house be consumed with fire; but the opinion of Lit- 
tleton is there approved; if lessee at will commit voluntary waste, as 
in pulling down hohses, or in felling of timber trees, a general action 
of trespass lieth against him; and see the book for the reason hereof, 
which is against the opintbn of Kit chin, fo . 165 a. 

Next it is to see what reparations tenant for years is compellable 
by the law to do ; and it is agreed, that the authority of the termor 
in the making 6f reparations, is no other, but to repair small repairs ; 
viz. to make splints, mud walls, he%es, and ditches; but not to 
make great and principal reparations, as principal timber, stonewalls, 
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tiling; but covering with thatching he ought to do; and towards his 
reparations the lessee may fell timber trees, or dig stones out of the 
quarry, growing in or upon the said land, and justify it in an action 
of waste ; but yet so that he doth first make request to the lessor in 
that behalf, because of the property which the lessor hath in them, 
being parcel of his inheritance ; but if after notice or request the 
lessor be negligent, or deny it, then in his default, the lessee may 
fell down timber trees and repair. Dyer , 3G. 

But the lessee must pay the wages and the salary of the workmen 
at his own cost, and may not fell trees, and other such profit, and 
sell them, and with the money taken for the sale to pay the costs 
and charges of the reparations. 5 E. 4. 12 b. 

But if there be no trees or stone upon the land, and therefore, or 
for other causes, the lessee doth not take in hand to repair, &c. but 
suffer the house utterly to ruin, and fall down for the default of the 
lessor in not supplying timber, the lessee hath his remedy by action 
upon the case, Ibid, in Dyer . But modus et convcntio rincunl 
legem , and therefore if by special covenant the lessor or the lessee 
be bound to the reparations, accordingly they must perforin at their 
own cxpence, save that the lessee may take timber or stone growing 
upon the demise towards the same, when he is to do it, except by 
special words he be restrained. And also in case the lessor do cove- 
nant to do all reparations, and doth it not, the lessee may repair it 
himself, and stop so much of ( liis rent in his hands; quod fait con - 
cess urn, 1 211. 8 . [1. 2.] et Dyer , ibid. 

And for the case put in the conclusion of this section, see the au- 
thorities therein, from whence Littleton did ground this his opinion, 
viz. 22 E. 1. 5. 8 E. 4. 7. 15 1L 4. 20 h. Vide 1 1 Co. 82 a. But 
nota> in 8 Co. 14 6a, resolved, that where entry, authority, or li- 
cence is given to any [one] by the law, and^he do misuse it, he shall 
be a trespasser ah initio. But where entry, authority, or licence is 
given to any by the party, and he doth misuse it, there he shall be 
punished for the misdoing, but shall not be a trespasser ab initio ; 
where read the reason of this diversity. 

§72. Note, if the lessor upon a lease at will reserve to him a 
yearly rent, he may distrain for the rent behind, or have for this an 
action of debt at his own election. 

It hath been a question, how a yearly rent may be reserved upon 
a lease at will. 48 E. 3. 25 a. 
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But by special words it may be, and yet no lease for years. — * 
2/7.6. 26. Note in the Old Book of Entries, tit. Debt, 175, the 
form of the count upon a lease at will. And the lessor hath the 
same remedy agairfst lessee at will, as he [has] against lessee for 
years, for his rent. But if the lessee at will do leave his possession 
and determine his will, though but one day or two before the rent 
day, the lessor is without remedy for his rent ; and it shall be ad- 
judged the folly of the lessor to make such a lease: 20 E. 4. 9, et 
Keilw. 65 b : the reason is, because the rent reserved is to be raised 
upon the profits of the land, and is ry>t due till the profits be taken 
by the lessee, therefore the leasg being determined before the legal 
time of payment, no rent shall be paid ; for there shall not be an 
apportionment in respect of part of the time. — 10 Co. 128. 


Lib. I. Cap. 1X.—TENANT AT WILL ACCORDING TO 
THE CUSTOM, viz. OF COPYHOLD LANDS. 

§ 73. Tenant by copy of court roll is, as if a man be seised of a 
manor, within which manor there is a custom which hath been used 
time out of mind of man, that certain tenants within the same 
manor have used to have lands and tenements, to hold to them 
and their heirs in* fee simple, or fep tail, or for term of life, &c. 
at the will of the lord according to the custom of the same manor. 


Coke, Chief Justice, in his 9/ A party 76 5. [saitli,] that the stile 
of a copyholder doth import three things, 1st .Nomen, his name; 
2d. Origincm , his comnjencement; 3d. Titulum , his assurance : his 
name is tenant by [copy of] court roll, for his name is not tenant by 
the court roll, but by the copy of the court roll, which is the only 
tenant in law that holdeth by the copy of any record, charter, deed, 
or of any other thing ; 2d. his commencement, ad voluntaleni domini ; 
3d. his title of assurance, secundum consnetuiUncm manerii; for the 
custom of the manor hath fixed his estate, and assured the land unto 
him, so long as lie do the services and duties, and do perform the 
customs of the manor. 

The doctrine of this chapter is with diligence to be apprehended, 
because great part of the land within this realm is in grant by copy, 
(3 Co, 8 b. 4 Co. 2G a.) except it be in Kent, for the copyhold land 
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is very rare there, and tenant-right not heard of at all. Lambert's 
Kent, fo. 14* a, and I suppose the reason wherefore copyhold land 
is rare there, [is, that there] is no villainies in Kent. 30 E. 1 . 
iit . Villainage , 46, Fitz. for in ancient time, as Fitz. saitli, in his 
N. B. foL 12, C, copyholders were tenants in villainage. Vide Lam- 
berts Customs of Kent , 52. 

And in this section divers things are of necessary consideration, 
first, that there be a manor, parcel whereof hath been let by copy ; 
secondly, that therewith hath run a custom. It is therefore neces- 
sary to declare what a manor f is, and how manors did at the first 
commence. A manor is an inheritance of ancient continuance, con- 
sisting of demesnes, and service perquisites, casualties, things ap- 
pendant and regardant, customs, liberties, &c. Fulbeclts Parallel » 
18; and Perkins, fo. 328, doth describe it in this manner, ( sell . ) 
that the beginning of a manor was when the kings did give 1000 
acres of land, or greater or lesser part of land, unto one of his 
subjects, and to his heirs, and the donee doth build a mansion- 
house upon one parcel of the same land, and of twenty acres parcel 
of it which remaineth, or of greater or lesser part of it, before the 
statute, did enfeoff a stranger to hold of him and of his heirs, as 
of the same house, by the plowing of ten acres of land arable, 
parcel of that which remained in his possession, and doth enfeoff 
others of other parcels, &c. for to carry dung to f the land, & c. and 
doth enfeoff others of other parcels, &c. for to go with him to war 
to Scotland, &c. and so by continuance of time it becomes a manor, 
&c. : and in Plowd. 169, it is said, that a manor, and the things 
appertaining to it, were made by continuance ; for when a messuage 
was, and the inhabitants in it always have occupied such lands, 
meadow, and pasture, and have had such rents and services made 
to them, and have presented unto the advqwson of the church, and 
men have made services to such inhabitants of the messuage, and 
have always demeaned themselves as villains, this continuance hath 
made it a manor, and hath made the advowson appendant, and the 
villains to be regardant unto the manor; for a man cannot make a 
manor at this day, although ono do give lands to divers to hold of 
the donor by services and suit of court, whereby a tenure is created, 
yet he cannot make a court, for that cannot be but by prescription. 
33//. 8. Bro. tit . Copyhold , 31. Tenures , 102, Bro* \ and the court 
did resolve, that a man by his own act cannot create a manor at this 
day. But by act of law one manor may become two manors, as it is 
agreed in 26//. 8. 4 a , 'that if partition be made of a manor between 
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two coparceners, and upon the partition every of them have parcel 
of the demesnes, and parcel of the services. But if a man have a 
manor, and he doth grant parcel of the demesnes, and part of the 
services unto another, the grantee shall not have a manor ; for a man 
by his own act cannot create a manor at this day, and so it appearctli 
quod fortior et poteutior est dispositio legis quam hominis. 6 Co. 
64 a . And there it was also resolved by the court, that if there be 
two coparceners of a manor, and upon partition the demesnes are 
allotted unto one, and the service to the other; in this case, although 
there is an absolute severance in fee jsimple, yet if one of them die 
without issue, and the demesnea do descend unto the other, that 
hath the services, the manor is revived again ; because upon the 
partition they were in by act in law, so the demesnes and services 
were united again by act in law. But if a man seised in fee of a 
manor do thereof levy a fine upon grant and render, by which the 
demesnes only are rendered unto the cognizor in fee, although in 
this case there was no transmutation of possession, y<?t the demesnes 
being once by the act of the party absolutely severed in fee. simple 
from the services of the manor, the manor is destroyed; and diversity 
was taken between the act of the parties, and the act of the law, 
as aforesaid ; vide the same diversity in 5 Co. fo, 5 5, et G a , and 
note the case in 4 Co. 26 b , and in 6 Co. 64 b. 

And if the lord of a manor do grant part of it, being ancient 
copyhold land, &c. and after the lord doth grant the inheritance of 
the said copyhold unto a stranger in fee, or of any other estate; now, 
by the severance, the copyhold land is not parcel of the manor, and 
by conveyance he cannot alien or surrender his estate; because he 
cannot alien it, but by surrender in maims domini servitiorum , as the 
custom hath warranted, it, and that he cannot now do, nor the 
feoffor, &c. cannot mak^ admittance or grant of a copyhold, for he 
is not dominus pro tempore , 4 Co. 24 5, 25 a. 

If all the freeholds of the manor but one do escheat, or if the 
lord do purchase them, now it has become no manor; for there 
cannot be a court baron without suitors, and not before one suitor 
only. 23 II. 8. Court Baron , 22. Bro . Suit, 17. Nota 4 Co. 2 6 b. 

But when the lord of a manor, having many ancient copyholds in 
one village, grants the inheritance of all the copyholds to another, 
the grantee may hold court for the customary tenements, and accept 
surrenders to the use of others, and make admittances and grants ; 
for though that it is no manor in law, for that it wants freeholders, 
yei as to copyhold tenements the feoffee or grantee hath snob a 
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manor that be may hold court and make admittances and grants of 
copyhold tenements ; for every manor which consists of freeholders 
and copyhold tenants, comprehends in itself in effect two several 
courts, the one which is commonly called court baron, viz. the court 
of freeholders, and in this court the suitors, that is, to wit, free- 
holders are judges; and with this accords 7 II. 6. 3. 9. 39 II. 6. 5. 
6 A. 4. 3. 1 2 11. 7. 16 : another court is for copyhold tenants, and as to 
that the lord or the steward are judges; and as the other is called the 
freeholder’s court, so the other may be called the copyholder's court ; 
and for that, when the lord grants over the inheritance of his copy- 
holds to another, the grantee may hold such court for the copyhold 
tenements only, as his grafltor might ; and as to this court it is not 
needful to have any freeholders, so if all the freeholders escheat, or 
if the lord release the tenor and services of all his freeholders, yet 
the lord may hold a customary court for the copyhold tenements, and 
make admittances and grants of them, hene dicta csl expo si i i o q u a n do 
res redimitar u dlslntctiouc. Aofa lector , that a lord may not by 
his own act make one manor at the common law, divers several 
manors consisting upon demesnes and freeholds; yet he may well 
by his own act make a customary manor as to divers purposes, and 
the court of a manor at: what place it pleaseth him; but the steward 
of the court of a manor may not, at any court holden out of the 
manor, make grants or admittances. 1 Co. 26 b, ct 27 a , fait re- 
solved, that if a femme tenantefur life take a husband, and the hus- 
band commit waste against the custom of the manor, and die, the 
estate of. the wife is utterly forfeited by the act: of the husband; 
but if a stranger commit waste without the assent of the husband, 
this is no forfeiture. 

And every copyhold estate in lands and tenements must stand 
upon two pillars, and without any one of them it cannot he sup- 
ported ; the one, that the lands or tenements be parcel of the manor, 
as is aforesaid ; the oilier, that those lands and tenements have been 
demised and demisable from time whereof memory doth not run to 
the contrary; for the demesnes of the manor which always have been 
in the 1 muds of the lord cannot be granted by copy, so the parcel 
of the manor and prescription be two incidents to every copyhold. 
4 Co. 23, 21 a ; which custom must be of such antiquity, that no 
man living doth know the contrary, either out of his own memory, 
or by any record or other proof, 3 Co. Prcf. 2 h, and as this custom 
must be from beyond ever any beginning known, so must it have 
continuance alwayj without inLcn upl'oig reused a do scmcl rcproljcda , 
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non potest amplius induct ; for as continuance doth make a custom, 
so discontinuance doth destroy it. Sir John Davies 11. Jo. 33 h . 

So it is of homage ancestral, which is by prescription and con- 
tinuance of the soignory in the blood of the lord, and of the te- 
nancy in the blood of the tenant ; for by one alienation only, the 
homage ancestral is gone, and the warranty is destroyed, and the 
reprisal of the same estate shall not reduce it. Sir John Davies 
It. Jo. 36 b. 

For it hath been adjudged, if a copyhold estate be forfeited to 
the lord, or escheat, or doth otherwise come into the hands [ of the 
lord], if the lord do make a lease thereof for years, or for life, or 
other estate by deed, or without deed, that this land can never 
afterward be granted by copy ; for the custom is destroyed ; because 
during such estates the land was not demised or demisable by copy 
of court roll. So if the lord do make a feoffment in fee of it upon 
condition, and afterwards he entereth for the condition broken, yet 
that land can never be re-granted by copy. 

But if the lord do keep the land in his own hands by long time, 
or do let it but at will, he or his heirs or assigns may well re-grant 
it by copy at will, or at their pleasure. So if the interruption he 
wrongful, as if the lord be disseised, and the disseisor die seised, 
or if the land be recovered against the lord by false verdict, or er- 
roneous judgment, in those cases till the land be recovered, or the 
judgment avoided, and reversed by the lord of the manor, the land 
was not demised nor demisable, and yet after the land is re-con- 
tinued, it is gran table again by copy, for non valet impedimentum 
quad de jure non for titer effect um , et quod contra legem fit pro 
infccto habetur. But if lands be forfeited or escheated, and with- 
out an}' new grant made, be extended upon a statute, or a recog- 
nizance acknowledged by the lord, or if the wife of the lord in a 
writ of dower have these lands assigned unto her, although these 
impediments be by act in law, yet for so much as these interruptions 
be lawful, the land never afterwards may be granted by copy. If a 
copyholder accept a lease of his lord for years, of his copyhold, the 
copyhold is destroyed for ever ; if the copyholder takes a lease for 
years of the manor, by this the copyhold hath not continuance, as 
it was adjudged in 2 Co. 17 a. But in that case it was resolved, that 
such a lessee might re-grant the copyhold again, for the land was 
demised or demisable, and if a copyhold be surrendered unto the 
lessee of the manor, or be forfeited unto him, his executors or as- 
sign? may well re-grant it again, and if a copyhold do escheat unto 
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the lord, and he doth alien the manor by a fine, feoffment, or other-* 
wise, his alienee may re-grant his land by copy, for it was always 
demised or demisable, 4 Co. 31. 

So that the custom of the manor is the soul aisd life of the copy- 
hold estates ; for without custom, or if they do break their customs, 
they are subject to the will of the lord ; and by custom a copyholder 
is as well inheritable as he that hath frank-tenement at the common 
law, for cons act if do est altera lex . Customs from time out of mind 
may create and consolidate inheritances, for consuetudo vincit com - 
mimem legem , and although in judgment of law a copyholder hath 
but estate at will, yet custom hath so established and fixed his estate, 
that it shall descend by the ‘custom of the manor, and his heirs may 
inherit it, and therefore his estate is not merely ad voluntatem do - 
mini, but ad voluntatem domini secundum consuetudinem manerii , 
4 Co. 21. And therefore the case was in 2 Co. 17, the king seised 
of a manor in fee in right of his crown, by his steward did grant 
copyhold lands parcel of the manor, unto one, by copy of court roll, 
according to the custom of the said manor, in fee, and after the 
king by his letters patent did grant the reversion thereof in fee unto 
another ; and it was resolved that the severance of the inheritance 
and freehold of the land holden by copy from the manor, hath not 
extinguished or determined the copyhold estate ; for the lord cannot 
determine the interest of the copyhold by any act that he may do, 
for so much as the land was parcel of the manor, and custom hath 
once established and fixed the copyhold estate, so that once it had 
both the incidents, therefore the severance made by the lord, after 
the estat.e had his perfection, shall not destroy the estate of the 
copyholder. 4 Co. 21. El ride the consequence, Hud. And to 
this purpose is the case in 8 Co. 63, where the king seised of the 
manor of llannington, in the county of Wilts, within which manor 
were certain copyholders for lives, who by ancient custom have used 
to take all or any trees growing upon their copyhold lands, to be 
employed for fuel in his copyhold house, and for bounds and fences 
and other necessary reparations to be in and upon bis lands and 
tenements customary, the king, of this manor did make a lease for 
twenty-one years, cxceptis omnibus boscis [subboscis ] arboribus et 
marcm\ $c. and the lessee of the said manor did by copy of court 
roll grant to J. at 8. a house and verge of land for term of life, 
secundum consuetudinem manerii; and it was resolved by the court, 
that notwithstanding the severance by the exception, and although 
the defendant doth come in by a voluntary giant of' the Jord for 
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life, and not by surrender, yet such a grantee by copy shall have 
the estovers; for the estate of the copyholder, who cometh in by 
voluntary grant, is not derived out of the estate or interest of the 
lord of the manor* but is as an instrument to make the grant ; but 
the custom of the manor after the grant made, doth establish and 
make it firm unto the grantee, so that although the grant were new, 
yet the title of the copyhold is ancient, and so ancient that it by 
force of the custom doth exceed the memory of man. 

And Pasche, 26 Eliz. in the King's Bench, it was adjudged, if 
the lord take a wife, and Afterwards doth grant land according to 
the custom, and dietli ; his wife bding endowed of the said land, 
amongst other, shall not avoid tfie estate by copy ; for although her 
title of dower was before the grant, yet the title of the copyhold, 
which is the custom, is now older than the title of dower ; and so the 
copyholder, which cometh in by voluntary grant, shall not be sub- 
jected to charges or incumbrances of the lord before the grant. 

The third thing requisite is, that there be a lord pf the manor by 
whose hands grants by copy have been made : 4 Co. 23 b } it was 
adjudged, that where the queen (the king's wife) was tenant for 
life of a manor, and a copyhold of inheritance doth escheat to her, 
the queen may grant this copyhold to whom she pleaseth, and this 
shall bind the king, his heirs and successors, for ever ; for she was 
domina pro tempore , and the custom of the manor doth bind the 
king. 

If the feoffee of a manor upon condition doth make voluntary 
grants of copyhold estates according to the custom, and after the 
condition is broken, and the feoffor do enter, yet the grants by copy 
shall stand; adjudged, see in 4 Co. 24a. 

Nota , it is to be observed, that a copyholder doth not derive his 
estate out of the estate or interest of the lord ; for then the copy- 
hold estate should cease, when the estate of the lord is determined; 
but the soul of the copyhold, and the life thereof, is the custom. 
4 Co. 23 6. 

It was resolved that when a copyholder doth surrender to the use 
of another, and the lord doth admit him, now he that is so admitted 
is in by him who made the surrender ; and in a plaint in the nature 
of a writ of (f entry in the per” shall be supposed “ in the per” by 
him that made the surrender, for the lord is but an instrument to 
make the admittance, and he that is admitted shall not be subject 
to the charge and incumbrances of the lord. [4 Co. 27 6.] 
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If a surrender be made to the use of another and his heirs, if 
the lord will not admit him tenant, then the land doth remain in him 
who made the surrender. Kit chin, 89 h . 

But if tenant by copy do surrender generally into the hands of the 
lord, and it doth not appear who shall have the land, nor to whose 
use it is surrendered, in this case the lord shall be seised to his own 
use. Kitchin , 88 />. 

The words also in this section are, that certain tenants within the 
said manor have used to have lands and tenements, &c. whereupon 
the case was, that a copyholder of certain tenements, &c. called 
Collins, &c. parcel of the manor, &c. in pleading did allege, quod 
infra manerium pr cr dictum t&lis habetur , nccnon a iota tempore cujus 
contrarii memo via hominum non exist it , habebatur consueludo , viz. 
quod quilibet tenentes prredictorum tenementorum rocalorum Collins , 
have used to have common in such a place parcel of the said manor ; 
and if the custom may be alleged within the manor, and applied but 
to one copyhold* it was demurred in law ; and it was adjudged that 
such a custom was good, for it may have a lawful commencement 
(sell. ) that one copyholder alone may have common or estovers or 
other profit, only in the lands of the lord, and that in many manors 
some copyholders may have common in one waste of the manor, and 
others in other severally, so that the custom cannot be applied to 
all, and because all the other copyholders may he determined or 
extinct, therefore it was adjudged that the custom was well alleged. 
4 Co. 31 b. 

Note the case in 4 Co. 31 a , Henry Jerningham, Esq. was lord 
of the manor of Mutford, in the county of .Suffolk, and Taylor did 
claim the wood, of a great wood called Mutford Wood, parcel of 
the said manor, to be demised and demisable, from beyond time of 
memory, by copy of court roll, &c. to be cut down yearly by four 
or five acres at the most, and doth convey unto himself a grant of 
the said underwood by copy, &c. according to the custom ; and it 
was adjudged in the Common Place, that underwood growing upon 
parcel of the manor, may by custom be granted by copy of court 
roll, and this judgment was affirmed in the King's Bench ; for there 
it was said, that the said underwood might be granted by copy, be- 
cause it doth grow upon parcel of the manor; also it is a thing of 
perpetuity, to which custom may extend, for after every fell or cutting 
down the underwood doth grow again ex stipitibus, and so it was 
resolved that herbage, or any profit of any parcel of the manor, 
may by custom be granted by copy; and it was oaul, that a fair ap- 
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pendant to the manor of Crokenhorn, in the county of Somerset, is 
granted by copy of the said manor. 

Nota a Sir llenry NevilVs cane, 1 1 Co. 17 h, it was clearly resolved, 
per toiam curiam , fchat a customary manor may be holden of another 
manor by copy of court roll of the manor, and such customary lord 
may hold courts and grant copies, and such a customary manor 
shall pass by surrender, and admittance and fines shall be paid upon 
admittance, as well upon alienation as upon surrender. 

And because in this section and in section 70, amongst other 
tilings it is said, that by, the custom of some manors, copyhold lands 
and tenements maybe granted^ in # tail, thereupon the opinion of 
some men have been, that an estate tail may be of copyhold lands 
by the custom of the manor. See P/owden's opinion so in Manx ell's 
case , fo. 2 h. But for the better satisfaction of the reader herein, 
and for the clear understanding of Littleton’s meaning herein, I have 
set down the argument made by Manwood, Chief Baron, as it is 
in 3 Co. fo. 8 a, b, where this rule was taken and agreed by all the 
court, that when an act of parliament doth alter the tenure service 
and interest of the land or other things [ in prejudice of the lord, or 
of the custom of the manor, or(l)] in prejudice of the tenant, 
there the general w r ords of such act of parliament shall not extend 
unto copyholders; but when an act is generally made for the common- 
wealth, and no prejudice may accrue by reason of alteration [of any] 
interest, service, tenure, or custom #of the manor, there oftentimes 
copyhold and customary estates are within the general purview of 
such acts : and upon these grounds the Chief Baron did hold that 
the statute de donis condition a li b us , Wes tin. 2, doth not extend unto 
copyholders; for if the statute do alter the estate of the lands, this 
shall also be an alteration of the tenure, which is prejudicial to the 
lord; for of necessity the donee in tail of the lands must hold of the 
donor, and must do unto him such services without special reser- 
vation, as his donor doth unto his lord ; and the point is adjudged 
according, quod vide 9 Co. 105 a. Secondly, Littleton saith, lib. I. 
cap. 9. [s. 77.] that although some tenants by copy of court roll. 


(l) These words are in the case, re- 
ferred to, and seem to have been omitted 
by an error of the transcriber, in running 
his eye from the word prejudice, which 
occurs twice, and omitting the interme- 
diate words, it may be observed, once 


for all, that where similar errors have 
been discovered, the omission has been 
supplied, without comment, though the 
words inserted have always been inserted 
within brackets.— Ed. 
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have estates of inheritance, yet they have them but at will of the 
lord, according to the course of the common law ; for it is said, if 
the lord do put them out, they have no other remedy but to sue unto 
their lord by petition, and so the intent of thd statute de donis 
conditionalibus was not to extend to the prejudice of the lord of 
such base estates, which as the law then was taken, was but at will 
af the lord ; and the statute saith, quod voluntas donatoris in charta 
doni sui manifeste expressa de ccetero observetur; so that which 
shall be intailed ought to be such an hereditament, which is given, 
or at least may be given, by deed or charter in tail. Third, for so 
much as great part of the land within the realm is in grant by copy, 
it should be a thing inconvenient, and cause of great suit and con- 
tention, that copyholds should be intailed, and yet neither fine 
nor common recovery should bar it; so that he that hath such 
an estate, could not, without the assent of the lord, by making of a 
forfeiture, and by taking a new grant, of himself dispose of it, 
either for the payment of his debts or for advancement of his wife, 
or younger issues ; wherefore it seemed unto him, that the statute 
de donis conditionalibus doth not extend unto copyholders, quod 
fuit concessum per totam curiam ; and the Chief Baron saith, more- 
over, that if the statute without custom, do not extend unto copy- 
holders, without question custom of the manor cannot make it to 
extend unto them, for before the statute all estatfs of inheritance, 
as Littleton saith, were fee simple, (lib. 1. cap. 2;) and after the 
statute no custom may commence, because the statute being made 
13 E. 1, is* made within time of memory; ergo, estate tail cannot be 
created by custom, and therefore Littleton is to he understood ( for 
so much as he doth ground his opinion, that copyholds may be 
granted in fee simple or fee tail) of a fee simple conditional at 
the common law ; for Littleton did know well, that no custom might 
commence after the statute ofWestm. 2, as it doth appear in his 
own book, lib. 2. cap. 10. sect. 170, and 34 H. G. 3G ; and where he 
saith, sect. 76, that formedon in descender doth lie, he also saith, 
that this doth lie ad communem legem* and it appeareth in our 
books, that in special cases formedon in descender did lie at the 
common law before the statute of Westm. 2 ; quod vide 4 E. 2. tit . 
Formedon , 50. 10 22.2. tit. Formedon, 55. 21 E. 3. 47. Plowd. 

Com. 246 b. And it was further said by the Chief Baron, that where 
the custom of the manor is to grant lands by copy in feodo simplici , 
without question lands may be granted by the same custom unto one 
and to the heirs of his body, or upon any other limitation or con- 
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dition ; for these be estates in fee simple ; et eo potius , because they 
be not so large and ample as the general and absolute fee simple is, 
but not £ converse , ad quod non fiiit responsum: but vide 4 Co. 23 a 9 
this last point is adjudged according. Vide Kitchin , fo . 8S b . 


§ 74. And such a tenant may not alien his land by deed, for then 
the lord may enter as into a thing forfeited unto him. But if he 
will alien his land to another, it behoveth him after the custom to 
surrender the tenements • in court, &c. into the hands of the lord, to 
the use of him that shall have, the estate, in this form, or to this 
effect : 

A. of B. cometh into this court, and surrenderetli in the same 
court a mease, &c. into the hands of the lord, to the use of C. of 
D. and his heirs, or the heirs issuing of his body, or for term of 
life, &c. And upon that cometli the aforesaid C. of D. and taketh 
of the lord in the same court the aforesaid mease, &c. To have and 
to hold to him and to his heirs, or to him and to his heirs, issuing 
of his body, or to him for term of life, at the lord’s will, after the 
custom of the manor, to do and yield therefore the rents, services, 
and customs thereof before due and accustomed, &c. and giveth 
the lord for a fine, &c. and maketh unto the lord his fealty, &c. 


Now followeth to be observed, that it is a forfeiture of a copy- 
hold estate to alien otherwise than by surrender. 

The words are, that such a tenant may not alien his lands by deed, 
upon which words some have collected, that if lie alien them without 
deed, it is no forfeiture ; but the law is otherwise ; for if a copy- 
holder do make an estate for life, or a feoffment by words, and do 
make livery, it is a forfeiture; Kitchin, 91; and may be resembled 
to this case, 206, viz. if the lord do make a feoffment to his vil- 
lain of any lands or tenements, with or without deed, and to him 
doth make lively and seisin, it is an enfranchisement. But in case 
of copyhold, though the copyholder do make a deed of feoffment, 
and yet maketh no livery, this is no forfeiture, for if the feoffee 
enter by force of the deed, he is but tenant at will. Kitchin , ibid. 
If a copyholder for life do surrender unto the use of another in fee, 
this is no forfeiture, for it passeth by surrender unto the lord, and 
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not by livery. 4 Co. 23 a. If tenant by copy do by indenture bar- 
gain and sell his copyhold land, which is inrolled within six months, 
it seemeth this is no forfeiture, because the stat. 27 H. 8, cap. 16, 
for uniting of the possession unto uses, doth not) extend unto such 
tenures. Vide Kitchin, 87 a. 

And by the custom of the realm, which is the common law, every 
copyholder may make a lease of his copyhold for one year, without 
any particular custom. 9 Co. 75. But if a copyholder do lease or 
demise his copyhold land for any number of years, without deed, 
whether this be a forfeiture or no, this is more questionable : in the 
one part it seemeth to be a forfeiture, because to the perfection of 
a lease for years, neither deed nor livery is necessary ; but against 
this reason, the authority of Littleton is alleged, sect. 20 5, where 
the lord doth make a lease for years by his deed to a villain, it is an 
enfranchisement, and comparing the subsequent case unto it, it 
seemeth to others that without deed such a demise is no enfranchise- 
ment, Kitchin, ) 21 a ; and therefore see in case ut supra. 

And forfeitures are not favored in law, but are strictly to be taken. 
Note 7 Co. 58, Maud's case ; and therefore, although the case in 
Littleton, sect. 2:33, if the tenant be not ready upon demand to pay 
a rent seek, nor if the tenant, or any other for him, he upon the 
land to pay the said rent seek, when it is demanded, this is a denial 
in law, and a disseisin of the rent in fail , yet such a denier of the 
rent or other services by the tenant by copy, is no forfeiture, but 
it must be plain denial, and not by inference. Kitchin , 90 b.fo . 124 a. 
Et vide 42 E. 3. fo. 25. 

Also, if one within the view of the copyhold say unto one, I will 
not put you out during your life, or within the copyhold he saitli, I 
am content you shall have my copyhold land for term of your life, 
this is no forfeiture ; or if a copyholder be in prison by divers years, 
and by that means he cometh not to do his suit at divers courts, 
but is absent, yet this is no forfeiture of his copyhold ; the same 
law is, if his rent be demanded on the land, and he is in prison 
in the gaol, this is no forfeiture ; the same law is, if he be much 
in debt, and in fear to be arrested ; or if one be bankrupt and doth 
keep his house, and doth not come to the lord’s court, but m&ko 
divers defaults these are no forfeitures of his copyhold; the same law 
is, if he be let by infirmity to come to the court of the lord, or to 
pay his rent, this is no forfeiture, Kitchin , ibid. John at Stile 
seised in fee of an acre in Dale by charter, and of another by copy* 
and doth make a feoffment and livery in the acre by charter, in the 
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name of both, it is no forfeiture of the acre by copy ; but if he 
make livery in the acre by copy in the name of both, the land by 
charter doth pass, and it is also a forfeiture of the acre by copy, 
Kitchin , 125. If one by indenture doth bargain and sell all his lands, 
tenements, and hereditaments in Dale, and doth enrol it according 
to the statute of 27 H. 8. cap. 16, and he hath in Dale lands holden 
by charter, and other lands by copy, and afterwards he levieth a 
fine, and suffereth a recovery accordingly, yet the copyhold is not 
forfeited, Kitchin , 123 b. If a copyholder be seised by force of 
three several copies, and after committcth a forfeiture in any part 
of one of the copyholds, by this all’ that one copyhold is forfeited, 
but this is no forfeiture of the oflier two* copyholds. So if the copy- 
holder of three copyholds do surrender them all to the use of one 
A. and his heirs, lie is admitted accordingly tenendum per antiqua 
scrritia [inde prius debita et ] jure consueta , or to the like effect, 
and after A. doth make a forfeiture in one of the copyholds only, 
he shall forfeit that copyhold only, and not the otjicrs ; for the /e- 
nendum (reddendo singida singulis ) doth continue the several te- 
nures ; and so it is not material if the three copyholds be in one, or 
in several copies ; but whether tenures be one or several, is only 
material as unto this purpose, 4 Co. 27 ; contrary to the opinion 
of Kitchin , 87 a. 

If the estate of the lord of a manor do cease by a limitation of a 
use, and the use 1 and estate of it i^ transferred unto another, who 
doth demand the rent of a copyholder, and he denies to pay unto 
him, this is no forfeiture without notice given to the copyholder of 
the alteration of the use and estate: adjudged 1 Jac. as appeareth 
in 8 Co. 92 a . 

The words are, that in such a case of alienation contrary to the 
custom, the lord may enter for the forfeiture, whereupon two things 
are observable ; first, that none shall take the advantage of a for- 
feiture, but the lord only: for if a copyholder for life, where the 
reversion is over for life, doth commit a forfeiture, he in the re- 
mainder shall not enter, but the lord, and he shall retain it during 
the life of him that did commit the forfeiture ; but this shall not 
destroy the remainder without express custom in that case ; and 
tenant by copy for life, where the remainder is over, may surrender 
unto the lord, and he in the remainder shall not enter till after his 
death ; for his estate is to commence in possession post mortem , and 
no incident at the common law doth appertain unto him unless by 
custom. Vide 9 Co. 107 a . Surrenders by copyhold are not to be 
compared to surrenders at the common law. 
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The words in this section are as before recited, and the opinion 
is, that in this case of alienation the lord may enter without any 
presentment be thereof made by the homage, as in cases where the 
copyholder is attainted of felony or treason, for those forfeitures are 
notorious and apparent to be against the custom. 

But if a copyholder do make waste, contrary to the custom, or 
do deny to pay his rent or other service, of those forfeitures it 
belioveth first to be a presentment found by the homage, before the 
lord may enter. Kit chin , 90 b. 

And it is to be observed, that although Littleton in this place 
sheweth, that a copyholder cannot alien his copyhold land, but by 
surrender, upon pain of forfeiture, yet in a special case he cannot 
alien it by surrender or by any other means. See Sect . 362. As if 
the lord grant the inheritance of the said copyhold unto a stranger 
in fee, in this case suit of court and fine upon alienation is gone, 
and the copyholder thereof utterly discharged ; for by the grant of 
the fee simple qf the copyhold, the land is severed from the manor ; 
and he cannot surrender or alien his estate, but by surrender in 
Tnanus domini servitiorum ; and this he cannot do now, nor that 
feoffee cannot thereof make admittance or grant of the copyhold ; 
for lie is not dominus pro tempore . 4 Co, 24 b. 

And note, that after the lord hath entered lawfully, because of 
any forfeiture, from thenceforth the copyholder is no longer tenant 
by copy according to the custom of the manor, but is merely tenant 
at will to the lord, or as a tenant at sufferance ; if peradventure the 
lord doth permit him still to be occupier of the land. 4 Co. 21 b. 
fide Dyer, 178. But the land remaineth still demisable by copy. 

If a copyholder do commit a forfeiture, and afterwards before 
presentment made thereof, or other notice given to the lord, he 
doth accept his rent and other service, it seemctli the lord is not 
concluded by such acceptance, but afterwards upon presentment 
made of such former forfeiture, lie may enter, as in the case in 
8 Co. 92 a . But if waste be done by the father, queer c whether the 
son shall lose the land after his admittance; some say it is a for- 
feiture which doth run with the land, others say that it was com- 
mitted by the father, and therefore personal. Kitchin , 86 b . Fide 
ut sequitur . 

But if after such a forfeiture committed, the copyholder sur- 
render to the use of J. at Stile, who accordingly is thereunto ad- 
mitted, it seemeth in this case the lord cannot enter and put out 

J. atS. contrary to his own grant and admittance. Vide Kitchin, 
90 h, in fine , 
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If a copyholder suffer a recovery against liim at the common law, 
and after do surrender unto another, who is admitted, and after one 
or two admittances do pass upon surrender, yet after, when the lord 
doth know of the forfeiture, lie may well seise it for this forfeiture, 
because the copyhold was destroyed by this forfeiture; but other- 
wise it is if the forfeiture do not destroy the copyhold, as if he do 
make waste, or do break any custom, the lord is barred by his 
admittance, ut supra . Kit chin , 1 2*5 a. 

The form how surrenders and admittance of copyholders arc 
made, Littleton doth here exemplify, which is an excellent kind of 
teaching, and by the young student # to be marked; and so doth be 
in the chapter of Releases, and of Continuations, shew the form 
how they are made, and in his chapter of instates upon Condition, 
which commonly are by indenture, shew and teach the form of 
framing and making of them ; and in this precedent it may appear, 
that the admittance of the lord must always be pursuant and ac- 
cording to such estate, as is limited by the surrender. hide AW:/. 79, 
according . Therefore the case was in l Co. 28 a, Alice VV. was 
copyholder in tenements in which, &c. in fee, holdcn of the manor 
of I\ L. in the county of Rucks, and 12 H. 8. did surrender the 
tenements in the Uaiul of the lord of the manor, unto the use of 
W\ W. her son, in fee, and at the next court, holdcn 1311. 8. for 
the said manor, was in the entry of the roll to this effect; ad haw 
curiam rcnerunl W ill. IK cl Johanna uxor (’jus, ct ceperunt dc 
domino tenement a pree dicta cum pertinent}} s in q tubus , §c. pregf. 
IK TV. ct Johanna uxor cjus lenenda cisdem W. ct */. ct harredibus 
suisy <\Y. and after VV. died, and Joan his wife did survive, and 
surrender the tenement; unto the use of the defendants, who did 
enter, upon w hom the plaintiff, as cousin and heir of W. VV. did 
enter, and the defendants did re-enter, and the plaintiff brought an 
action of trespass, and all this w as found by special verdict ; and the 
court did resolve, that when A. W. did surrender the land into the 
hands of the lord unto the use of W. AV. &<*., the lord by custom, 
which* doth make the law* in such cases, bath but a customary power 
to make admittance secundum for mam sursum redd'd ion is, and he 
that is admitted shall be in by him who made the surrender, and not 
by the lord; and therefore it was agreed, per tot am curiam , if the 
lord, after such surrender, will grant the land unto cestui (pic use, 
and to a stranger, all shall enure unto cestui qua use ; or if the lord 
do admit cestui quo use upon condition, the condition is void, for 

M 
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after admittance lie is in by him that made the surrender; as if a 
man do devise a term of years unto J. at S. and the executors do 
agree that J. S. and J. N. shall have the term, or that J. at S. shall 
have it upon condition, in these cases J. at S. , shall have the term 
only and absolutely ; for after the assent of the executors, he is in 
by the devise ; and it was said, that it hath been lately adjudged, 
that where a copyholder doth surrender into the hands of the lord, 
to the use of another for life, and the lord doth admit him to hold 
to him and his heirs, he that so is admitted hath estate but for life ; 
for he is in after admittance by force of the surrender. Vide ibid . . 
29 b. 

Also, it doth appear in this precedent, that the fine due to the 
lord, is to be paid upon the admittance of the copyholder; and 
Popham, Chief Justice, said, that it was adjudged in Sandes* case 
that no fine is due to the lord either upon surrender, or descent, 
till admittance; for the admittance is the cause of fine; and if after 
the tenant deny to pay the fine, this is a forfeiture, 4 Co. 2S a ; 
and in Kit chin, 1 22a. he saitli, note it is commonly said, and the 
ground to pay fine is, that a fine is due unto the lord upon every 
alienation, and change of the tenant, ( scilt . ) upon every admittance 
of every new tenant unto the lord by copy, as by every alienation 
upon surrender, and admittance thereupon; and upon every de- 
scent, and admittance upon it : if a copyholder surrender to the use 
of his wife for life, the remainder to him and to His heirs, and after 
the husband do surrender to the use of John-at-Style, and his 
heirs, and dieth, the widow may enter, by the opinion of Dyer, 
and JVIanson, Justice, and shall hold the land for her life, but the 
heirs of the husband are bound. But in this case no fine is to be 
paid by J. at S. or his heirs, during the life of the woman, for till 
then, there was no alteration of the tenant. See in Kit chin , 88; and 
in 4 Co. 31. Non valet id quod de jure non sort 'd ur ad effeetu . 

Also, if a copyholder do surrender in the hands of the lord, unto 
the use of divers and their heirs, as unto two, three, or four, and 
their heirs, upon the admittance of them, the lord shall have but 
one fine ; for it is but one surrender, and one admittance of one te- 
nant ; and upon the death of the suitor, and the admittance of his 
heir, then another fine ; and therefore if two be admitted, and the 
one dieth, the other shall have his part by surrender, without new 
admittance or payment of any fine. Also, where surrender is made 
to the husband and the wife, and to the heirs of the husband, upon 
their admittance the lord shall have but one fine, for it is one sur- 
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render, and both do make but one now tenant, and after the death 
of the husband and the wife, upon admittance of the heirs, the lord 
shall then have another fine. 

But within some manors the custom is, quod [i/Zc] vel ilia , qui 
vel qua; primus vel prima nominal ford in tali copia, shall have 
the lands and tenements to him only, and solely for his life, and he 
that was secondly named shall have it only for his life, post mortem 
of him who was the first tenant, and so the third after the death 
of the second; 9 Co . 104 a. And in such manors it sccmcth that 
the custom may be, that every of them shall pay several fines. 

Also, where surrender is made mi to one for life, and after his 
death the remainder to another/ et hantedihus of his body engen- 
dered, and for default of such issue, the remainder unto a third, 
and his heirs ; in this case, the admittance of the tenant for life 
doth vest the remainder in all [the] others; and divers learned 
stewards use to take but one fine only, at the admittance of tenants 
for term of life, and nothing of those two in remainder, when the 
remainder doth fall; but 1 have seen that every of them in the re- 
mainder, when they come to the land, have made lines, though not 
the whole fine but a moiety, and every of them have been admitted 
when the remainder [falls], but it need not; for by the [death] of 
tenant for life the remainder is so vested, that he in the remainder 
need not to have admittance, and they but one estate and one 
surrender. 

The same law is, where a surrender is to one for life, the remainder 
unto another and his heirs, there shall be but one fine, but then it 
is good, that both be admitted together, according to the surrender, 
at the time of the surrender made. And it is adjudged, that the 
admittance of the tenant for term of life, is the admittance of him 
in the remainder, but not to prejudice the lord of his fine, which 
was due by custom of the manor. Also, when the custom is, that 
for every cottage, and for every messuage, the lord shall have upon 
every alienation and admittance of the tenant for one fine 3s. ; and 
there, if the cottage or the messuage is decayed, it is called a 
cc hampstall and by the custom also of every liampstall lie shall 
have for fine 3s . ; there if the tenant doth make of one house, two 
houses, or do build new houses, he shall not pay a fine for those 
new houses, nor for two houses, where before was but one, for the 
prescription doth not hold place, but for the old houses. 

Also, where the custom is, that for a line for a licence to demise 
for years, the tenant shall pay for every messuage, which he doth 
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demise for every year, for which lie hath licence, 4d. ; thereof if he 
do make of one house divers cottages, as of the barns and stables, 
there, for the licence to demise his messuage, he shall only pay but 
4 d. for every year, for which he hath licence tp demise the whole, 
and not for divers houses, for otherwise the prescription doth not 
hold place. 

Also, if tenant for life, and he in the remainder, or reversion, do 
join in surrender to one and his heirs, he to whose use the sur- 
render is made shall pay but one fine ; for there is but one admit- 
tance, and not several, and one surrender, and not several, and 
but one tenant is admitted; the same law [is] where two joint-te- 
nants in common or two coparceners do surrender unto one and to 
his heirs, there shall be paid but one fine. 

Also, where a woman is espoused a virgin, where she shall have 
all for her dower by the custom, there it is used that he shall pay 
a fine, and it is reason, because she is admitted ; and so it is where 
a woman hathja third part by the custom for her dower; hut in that 
case common use is to pay but half the fine, which is paid for the 
inheritance; but custom of the manor is to be considered in this 
case. If a copyhold be surrendered upon condition, and the con- 
dition is broken, he that did surrender may enter without paying 
fine, or new admittance. Vide Kit chin, 1 ct SC(J. 

If the fines of copyholders of a manor upon admittance be uncer- 
tain, yet the lord cannot exacf or demand excessive or unreasonable 
fines, and if he do, the copyholder by the law may deny to pay it, 
without any forfeiture, and it shall be determined by the Justices 
before whom the matter is depending, or upon demurrer, or upon 
the evidence to a jury, upon the confession or proof of the yearly 
value of the land, whether the fine demanded were reasonable or 
not; for if the lords may assess fines excessively at their pleasures, 
all the estates of copyholders, which are a great part of the realm, 
and which have continued time out of memory, should now at the 
will of the lord be defeated and destroyed, which were inconvenient. 
4 Co. 17 b. 11 Co. 44a. 

Note the statute de Prerogatha Regis, cap. 4. If the widow of 
the kings tenant do marry without the king’s licence, she shall 
make a fine at the king’s will; ct ilia voluntas vjcsthnari consuevit 
ad valentiam tencmcnti per umim annum. Ad plus , vide Stamf. 
Prcrog . cap. 4. 

A copyholder is not bound to pay an uncertain fine by and by, 
because he could not know w hat fine the lord would assess, ct nemo 
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tenetur divinare ; and therefore he shall have convenient time to 
pay it, if the lord himself do limit no certain day for the payment 
of it, but otherwise it is of fines certain. Ideo caveat emptor . 

It was also resolved, where a copyholder hath divers several 
lands, severally hoklen by services by copy, the lord ought to assess 
and demand fines severally, for every parcel which is so severally 
liolden ; for the tenant may refuse to pay the fine for one parcel, 
and forfeit it, and pay the fine for the others ; for every several 
tenure hath several conditions in law tacite annexed unto it. 

So if all the said several copies be surrendered unto the use of 
one other and his heirs, and the # lorfl admit him, tenendum per an - 
tiqua servitia , hide prius dehita ct de fare consueta , there the te- 
nures be several, and therefore the fines ought to be severally as- 
sessed and demanded. 4 Co. 2Sa. 

Note, as he, to whose use a surrender is made, may be admitted 
by attorney, so a copyholder may surrender by attorney in open 
court; and the case of’ cestui (pie use is a more harder case, because 
he that is admitted is to do fealty, which none can do but he that 
shall be admitted, and therefore in that case the lord may refuse 
to admit him by attorney. But if he do admit him by attorney, it 
is good enough, for it should be hard if a man imprisoned, lan- 
guishing, or beyond sea, might not make a surrender of the copy- 
hold land, either for the payment of their debts, or for preferment 
or advancement of their wives or children. 9 Co. TGa, b. 


§ 75. And these tenants are called tenants by copy of court roll ; 
because they have no other evidence concerning their tenements, 
but only the copies of court rolls. 


The evidences of a man be, as the sinews of his land, 5 Co. 746. 
And Littleton saith, such tenants be called tenants by copy of court 
roll, because they have no other evidence concerning their tene- 
ments, but the copies of the court rolls. Nevertheless it hath been 
resolved in 4 Co. 25 b. if the lord of the manor do admit one a 
copyholder without title, or lawful surrender, or presentment, viz. 
to him or to his heirs, and he that hath right by his deed doth re- 
lease unto him, being then in possession, that this release doth ex- 
tinct the right of the copyhold ; the reason is>, because he to whom 
the release was made, was admitted unto the tenements, and a copy- 
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holder in possession, so that a release of the customary right may 
enure unto him ; also, the lord hath not any prejudice thereby, for 
he hath had his fine upon the admittance, and he, to whom the 
release was made, was in by title ( scilt .) by the admittance of the 
lord, and so the release doth enure by w r ay of extinguishment. 

liut if a copyholder be put out by one by wrong, there his re- 
lease by deed to the disseisor, or other wrong-doer, doth not trans- 
fer liis right, nor bar him, for two causes: 1. because be bath not 
any customary estate upon which the release of the customary right 
may enure : 2, this should be prejudicial -to the lord, for by this 
he should lose his fine and service^. And for these causes, the re- 
lease by deed in that ease is* utterly void ; and this is not against any 
tiling w hich Littleton saith ; for he doth speak of an alienation by 
surrender, and this of necessity must be into the hands of the lord 
according to the custom. But the release in the first case could not 
be made unto the lord, hut unto the copyhold tenant in possession. 
Also, he who \daimeth a copyhold estate by surrender, hath no 
other evidence but copies, and so be the words of Littleton to 
be understood; but be who claimeth extinguishment of a right, 
may have it by deed, although, on the contrary part, it was said, 
that be that doth purchase copyhold lands, may, upon search in 
the rolls, know if the title of the land be good ; but if a release 
by deed shall extinct rights, then this will be great peril to the 
purchasers, for it appearetli ifot in the rolls; to which objection it 
was answered by the court, that there was not any peril ; for if the 
copyholder that is in possession do sell, he will shew unto the pur- 
chaser the release made unto him, and he that is out of possession, 
ought not to sell it, till he hath regained the possession; and if 
any will purchase titles, he is not to be favored, but carnal nap lor ; 
and yet he that hath made the release may and ought to acquaint 
the purchaser with that which he himself did make, and so no 
mischief. 

But if tenant by copy doth let for years by licence of the lord, 
and after do release unto the lessee by these words, in the Court, 
realistic cl rdaxassc , this is void; because it ought to he surren- 
deied m the hands ol tin* hud, and then the lord ought to errant 
the reversion unto the lessee ; for, as Littleton saith, it cannot pass 
hut by surrender, and yet a release is used of a copyhold in the 
court, in the presence of the steward. Kit chin, 81 Ik et vide ibid. 
So b . in fine. 
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§ 76. And such tenants shall neither implead nor be impleaded 
for their tenements by the king’s writ. But if they will implead 
others for their tenements, thpy shall have a plaint entered in the 
lord’s court in this* form, or to this effect: “A. of B. complains 
against C. of D. of a plea of land, viz. of one messuage, forty 
acres of land, four acres of meadow, &c. with the appurtenances, 
and makes protestation to follow this complaint in the nature of the 
king’s writ of assize of mort d’ancestor at the common law, or, of 
an assize of novel disseisin, or formedon in the descender at the 
common law, or in the nature of, anjr other writ, &c.” Pledges to 
prosecute F. G. &c. 

The reason and cause wherefore copyholders may not implead 
or be impleaded for their copyhold tenements in the king’s court, 
but only in the court of the lord by plaint, is, for that such copy- 
holders have no estate and frank-tenement, but are as tenants at 
will of the lords, and having originally received their interest by 
the free gift of the lord, they are by custom bound to appeal to him 
only for justice, touching those lands; but nota , in 4 Co. 26, that 
a lessee of a copyhold for years may maintain an ejcctio firmed at 
the common law in the king’s court. 

The form of the? plaint is here set, down, and how therein he is 
to make protestation, in the nature of what writ he will follow his 
said plaint, and according to that writ in form and estate, as it is 
to be presented by the order of the common law, so must his plaint 
be. Vide Kit chin , 247, 248. 

And it is hereby to be observed, if the plaint doth contain several 
things, as a messuage, land, meadow, pasture, &c. the form is, that 
the most worthy thing must be first mentioned, and so the rest in 
their degree; and if you be desirous to know the reason thereof, read 
it in Plowden , in Hill and Grange's case . But to declare the form 
and order of all the real actions is not necessary in this place, and 
would require a large discourse. Fits. N. B. 2. TheloalL 119. 
Plowd . 169 a. and in 11 Co. 52 a. 

Plegii dicuntur per so nee, qui se obligant ad hoc, ad quod qui eos 
mittlt, tenebatur . Dr. Cowell's Interp. verbo Pledge. 

And in ancient time before the Conquest, the law was, and so is 
at this day, that none should take forth out of the king’s court of 
Chancery any original against another, or make any plaint in any 
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court baron, to the grievance or vexation of any defendant, but 
under pledges or sureties, that he had good causes ot action or 
complaint, for in original writs, we lind it thus, Hex mcccomiti , tyc. 
sultdem, §c. si A. fever'd te scaur urn de clamarc sno proscquendo 
tunc summone I.S . $•<?. / die Finch 9 //- 8. jo. 5l>a. 

If the plaintiff be nonsuit in action, and therefore the pledge 
amerced, this amercement should not be for the defendant, in re- 
compence of his unjust molestation, but are to the only benefit of 
the lord of the court; and the said amercement is not set or assessed 
in regard, or proportionable to the prejudice done to the defendant, 
but only in respect of the ollersce done unto the court, l'itz. N. B. 
7 5E. 

But as this tiling is now used, these pledges are put into ori- 
ginal writs only for form, and of course not naming in truth suf- 
ficient men or any known pledges, that are in rerun/ natura , but 
common and feigned names, as, John Denn and Richard Fenn ; 
John Doc and Juchard Roe, or such like fictions ; and yet, never- 
theless, this form is so requisite to be used, that if the plaintiff do 
omit in* his writ original to name such pledges, the sheriff need not 
to do any thing touching the execution of the said writ, hut may 
well return that the plaintiff non hive nit sibi plcgios. But for so 
much as the nominating of pledges in the writ, is but of form and 
course, therefore, if they have been omitted in the writ before the 
ensealing thereof, they may be, put in afterwards, either in the pre- 
sence of the sheriff, or of the justices unto whose courts the said 
writ is returnable. Filz. N. B. 88. 21 II. 7. 117 a 18 E. 4. 9&. and 
not a, 2 II. 7. fo. 1 a. 

And because amerciaments, assessed upon the plaintiff' and his 
pledges, were for the particular benefit of the king, or other lords, 
in whose courts such actions were unjustly pursued, therefore many 
times it happened that they were more grievous than the quality of 
the offence or contempt required; and for remedy thereof, the sta- 
tute was made, liber homo non amcrcictur pro parro delicto 71 /si 
secundum mod urn HU us delicti: and the said amerciaments non po- 
nantur nisi per sacramentum proborum et legallum hominum de ri- 
ciuclo . Magna Chart a , cap. 14. iVcst/n. cap . 18. which are com- 
monly termed officers of the amerciament, who, in a court baron, 
are two (at the least ) of the freeholders, and in the king’s court 
how their course is, you may read in our books. I 'Hz. N. B. 76. 

And as by these amerciaments, the rashness of* the plaintiff was 
in some sort ducked, and the dislike w hich the courts of justice 
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did take against unjust complaints did also appear ; so in time, as 
the malice of men did increase, good positive laws and statutes 
have been made for the restraint of wrong-doers, and to give costs 
and amends unto the defendant against his unjust accuser, accord- 
ing to the saying, ex 7nalis moribus , bonce leges nascuntur . 23 H. 8. 
cap . 15. 4 Jac. cap . 3 . 

And this [is] agreeable to the law, and to the word of God, 
that he that wrongfully pursueth another for trespass or crime, if 
the accusation fall out unjust, shall make recompence unto him that 
was unjustly pursued. Leviticus , xxiv. 20. Deuteronomy, xix. 16. 

It is also provided by statute Jtawfc, that he that will complain of 
another in the Chancery, or before the*king s council, shall put in 
sureties to render damage unto the defendant, if he prove not his 
bill true. 17 R. 2. cap. 6. 15//. 6. cap . 4. Subpoena, 24. Brooke . 
But nota, von est in usu at this day to find sureties, &c. ut supra 9 
but the chancellor will award costs as the case shall require. Cromp- 
ton's Chancery , 15. • 

And in this section is also markable, (which I had almost for- 
gotten), that the common law and the writs therein used, are pat- 
terns to all customs, and to their courts to follow; and so it is said 
statute laws are positive and the common law more ancient, and 
[read] of the exposition of the positive laws, Plowd* 368, et seq. 
3 Co. 77 b. in fine . 


§ 77. And although that some such tenants have an inheritance 
according to the custom of the manor, yet they have but an estate 
but at the will of the lord, according to the course of the common 
Jaw. For it is said, that if the lord do oust them, they have no 
other remedy but to sue to tlicir lords by petition; for if they should 
have any other remedy, they should not be said to be tenants at 
will of the lord, according to the custom of the manor. But the 
lord cannot break the custom which is reasonable in these cases. 

But Brian, Chief Justice, said, that his opinion hath always been, 
and ever shall be, that if such tenant by custom paying his services 
be ejected by the lord, he shall have an action of trespass against 
him. Hd. 21 E. 4. And so was the opinion of Danby, Chief Jus- 
tice, in 7 E. 4. For he saith, that, tenant by the custom is as well 
inheritor to have his land according to the custom, as he which hath 
a freehold at the common law. 
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At the commencement, all copyhold interest was only ad volun - 
iatcm domini , as in this place appeareth, and in 9 Co. 7 6 6; and 
custom hath now fixed the estate so, as that in some manors such 
tenants have inheritance according to the custom of the manor ; yet 
in judgment of law his estate is no other at this day ; for although 
an estate have been anciently granted by words of inheritance by 
copy, yet such inheritance shall not have by the law any other col- 
lateral qualities, which do not concern the descent of the inheritance, 
which other inheritance at the common law [ had ] ; and therefore 
such copyhold inheritance shall not be assets to charge [the] heir 
in an action of debt upon an obligation by his ancestors, although 
he do bind himself and his heirs; nor the wife of such a copyhold 
tenant shall not be endowed ; nor the husband of a woman inheritrix 
shall not be of sucli estate tenant by the curtesy ; nor a descent of 
such an estate of inheritance shall not take away the entry of him 
that hath a right unto it ; et sic de ceteris . — 4 Co . 22 a . 

The heir cannot plead that his father was seised in fee at the will 
of the lord by copy of court roll of such a manor according to the 
custom of the manor, and that he died seised, and it descended 
unto him ; for in truth such interest is but a particular interest at will 
in judgment of law, although it be descendible by custom. Ibid , 6. 
And in regard of the baseness and weakness of the copyholder’s 
interest in the judgment of law, he cannot levy a fine thereof, be- 
cause he hath not a freehold ; although by the form of the copy his 
interest is for life, in tail, or in fee simple. 3 Co, 77 b. Neither 
have such copyholders such manner of creations by livery and seisin, 
or by deed, as estates of frank-tenement at the common law have ; 
also, tenants by copy shall not implead or be impleaded for such 
their tenements by the king’s writs, ( as in the precedent section 
cloth appear); but they must sue by bill in the lord’s court of the 
manor; and if there false judgment be given against the copyholder, 
lie may not have a writ of false judgment upon it at the common 
law ; for then he should be restored to the freehold, whereas he 
lost no freehold : Kitchin , 80 b : and his only remedy is to sue by 
bill, that is to say, by plaint in the lord’s court. 7 1 G. 4. 19, or by 
subpoena in the Chancery ; and for the same cause, that is, for the 
tenuity of his estate, a copyholder may not have an assize against 
his lord, as the tenants in ancient demesne may have. 4 Co, 216. 
13 R, 2. [Faux Judgment, 7.] 

And Littleton in this place saith, if the lord do put out his copy- 
holder, he hath no remedy, hut to Hie unto his lord by petition ; 
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and the same Littleton further saith, in 7 22. 4. 19, that he hath 
seen a subpoena brought by a copyholder against his lord, and it was 
holden by all the justices, that he shall recover nothing, because 
the entry of the lo/d was adjudged lawful, ( tamen , vide tit. Sub- 
poena, 21, in Fitz.) And Littleton saith, if he should have any 
other remedy he might not be said tenant at the will of the lord ac- 
cording to the custom of the manor ; but he further saith and addeth, 
that the lord ne voit enfr cinder le custome que est reasonable en tiels 
cases ; but in some print the words are ( ne poet enfreinder) and 
according to this letter the opinion of Danby, Chief Justice, was in 
the case before mentioned ; for he sayl, that the tenant by the custom 
is as well inheritable to have his fand acoording to the custom, as he 
that hath freehold lands at the common law. And in 21 22. 4. 80, 
Brian, Chief Justice, said, that his opinion always hath been and 
ever shall be, that if such a tenant by the custom, paying his services, 
be put out by the lord, that he shall have an action of trespass 
against him. And in 4 Co. 21 a , it was adjudged by all the court, 
that the custom of the manor is the soul and life of the copyhold 
estates ; for without custom, or if they do break custom they are 
subject to the will of the lord. But by custom a copyholder is as 
well inheritable to have his land according to the custom, as he who 
hath frank-tenement at the common law. Whereunto Kitch.fo . 90 a, 
if such a lord should be, who will break the custom, it is not reason 
to suffer him to begins own judge. 

So we see the common law did respect such copyhold estates to be 
merely as tenants at will of the lord ; but after long custom and con- 
tinuance of time had fixed such estates, then the common law did 
take notice of them and of the said custom, reputing them to be 
more than tenants at will only, (sell.) to be tenants at will according 
to the custom, as in the beginning of this chapter is aforesaid ; for 
uses, at the first invention and creation of them, were but trust and 
confidence between the parties, no ways issuing out of land, but 
collateral, annexed in privity of estate, and unto the persons touching 
the land ; for he that had a use had jus neque in re neque ad rein, 
yet in long time those uses and confidences came to be reputed in 
some respects as chattels, and they were devisable, and in some re- 
spects they were reputed as hereditaments, of which there might be 
possessio fratris ; though in judgment of law and truth before the 
statute 27 II. 8. cap. 10, they were neither chattels nor heredita- 
ments ; for they were not assets unto the executors nor unto the 
heir ; 4 Co .21 o, 22 i leges nalurcc perjcciissimcc [sunl] et immuta * 
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biles , hnmani vero juris conditio semper in infinitum decurrit , et 
nihil cst in co quod perpetuo stare possit . Leges hum anas nascantur , 
vi vunty et moriuntur . 7 Co. 25 a, in Calvine's case ; et vide Egertons 
Kook of PosUnatiy 47. 

The distinguishing of the tenures of chivalry and socage was 
originally dividing the gentry from the yeomanry, but now it is not 
so. Lambert's Estate of Kent y 10. Escuage hath been a very 
ancient tenure in chivalry, but at this day that tenure is extinct. 
Vide the Proclamation of the 2 Regis Jac. Also, the ancient tenure 
by [ escuage ] near to the borders of Scotland, is, by the union of 
the kingdoms, utterly gone and extinct. Tempora mutantur , nos 
mutamur in Mis. 

Lib. I. Cai*. X. — TENANT BY THE VERGE. 

§ 78. Tenants by the verge are in the same nature as tenants by 
copy of court roll. But the reason why they be called tenants by 
the verge is, for that when they will surrender their tenements into 
the hands of their lord to the use of another, they shall have a little 
rod (by the custom) in their hand, the which they shall deliver to 
the steward or to the bailiff according to the custom of the manor, 
and he which shall have the land shall take up the same land in 
court, and his taking shall be entered upon the roll, and the steward 
or bailiff according to the custom shall deliver to him that taketh the 
land the same rod, or another rod, in the name of seisin; and for 
this cause they aic called tenants by the verge i but they have no 
other evidence but by copy of court roll. 

§ 79. And also in divers lordships and manors there is this custom, 
viz. if such a tenant, which holdeth by custom, will alien his lands 
or tenements, he may surrender his tenements to the bailiff, or to 
the reeve, or to two honest men of the same lordship, to the use of 
him which shall have the land, to have in fee simple, fee tail, or for 
term of life, &c. And they shall present all this at the next court, 
and then he, which shall have the land by copy of court roll, shall 
have the same according to the intent of the surrender. 

This chapter doth contain the effect of that doctrine, which in 
the precedent chapter is taught touching copyholds. The origins 
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inventory of this ceremony of the verge, used in surrenders and 
admittances, was to the end, that more certain notice might he given 
thereby of the transmutation of possessions from one to another; for 
certainty doth produce peace, but uncertainty contentions ; and such 
apparent and overt ceremonies do better imprint remembrance of the 
thing done, because they are subject to view, than bare words which 
are only heard, and easily use to slip out of memory, like unto the 
first cause of the first invention of livery and seisin, in feoffments made 
of lands at the common law ; whereof before, in the 59th section. 

Uut he that doth surrender to the use of another by the verge, 
must not deliver the verge unto hiyi to whose use the surrender is 
intended ; but either into the lord’s own hands, (if he be present,) 
or into the hands of the steward, or into the hands of the bailiff or 
reeve, and that in the presence of certain of the copyholders, more 
or fewer as the several customs do require ; for the surrender must 
always be in manus domini ad usum, according to the intent of the 
surrender. 

The lord also, or the bailiff unto whose hands the surrender is 
made, may not deliver the same, nor by the verge give him pos- 
session, to whose use the surrender was made ; but must make pre- 
sentment thereof to the lord in his next court, or in the next court 
afterwards to be liolden, according as the custom is ; and there and 
then, the steward of the lord in court or out of court, must deliver 
seisin and possesslbn by delivery of tjie verge into the hands of him 
to whose use the surrender w as made, or unto his attorney ; for a 
man may take admittance unto a copyhold by his attorney : 9 Co. 75: 
for after surrender duly made, he to w hose use the surrender is made, 
must, by himself, or by his lawful attorney, be thereunto admitted ; 
and so the heir upon descent by the steward, for the reeve or bailiff’ 
cannot make admittance ; for upon admittance the lord is to demand 
and have a fine, which till then he cannot have. 4 Co. 28. Kitch . 
122 a. 

And therefore the custom almost in every manor is, after three 
several proclamations made in three several general courts, if the 
heir, or he to whose use the surrender w as made, do not come in 
and take up the said lands according to the custom, that they shall 
be seised into the lord’s hands us forfeited. 

And it is to be noted, that this custom is to be understood, that 
it shall bind them who do not make claim, &c. if they be within the 
realm, or of full age, of sound memory, and out of prison ; for no 
custom by the law may extend to bar those who in judgment of law 
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are not bound to make claim. 8 Co. 100 a, 6. Vide librum . Quaere 
ibidem of a femme coverte, because she hath a husband who might 
make claim ; and in 4 Co. 27 a , it was resolved, if a femme, tenant 
for life take a husband, and the husband do cojnmit waste against 
the custom of the manor, and dieth, the estate of the wife is utterly 
forfeited by the act of the husband. 

But because mu It a cadunt inter calicem supremaque lahra , it is 
good to consider what the law is ; peradventure those tenants, into 
whose hands the surrender was made, will not make due presentment 
thereof in court accordingly ; and it seemeth that this is perilous 
and peremptory for the purchaser, idea caveat emptor ; as in the case 
of bargain and sale of lands, which by the statute 27 II. 8. c. IG, 
must be enrolled within six months, if the officer do not his part 
and duty in that behalf, the purchaser is without remedy, for the 
land so intended to be assured unto him. 5 Co. 84 a. But in this 
case, if they, into whose hands the surrender was made, die before 
the next court, yet upon good proof of the very truth made of his 
surrender, it is good enough. 4 Co. 29 b. Kit-chin , 8G, and the 
same law is, although he, that did make the surrender, die, or he 
to whose use the surrender was made die before the presentment. 
Co* ibid. 

Nota , it is a forfeiture in the copyholders, who took the surrender, 
if they do not thereof make due presentment according to the cus- 
tom, if they have not a reasonable excuse ; for tney do as much as 
in them is to cause the lord to lose his fine, and also to disinherit 
the other party to whose use the surrender was made. Kitch. 58 a. 


§80. And so it is to be understood, that in divers lordships, and 
in divers manors, there be many and divers customs in such cases, 
as to take tenements, and as to plead, and as to other things and 
customs to be done ; and whatsoever is not against reason may well 
be admitted and allowed. 


And so it is, to wit, that in divers seignorics and divers manors arc 
many divers customs; in such cases as unto the taking of tenements, 
and as unto pleading, and as unto other things, and the custom to 
do all that which is not against reason, may well he admitted and 
allowed* jScc in a$ ir *Tohn Id avion ld>. J*o. o() a. A.nd concerning 
divers customs, as to the taking of copyhold lands, and what cus- 



b. 1 . *. 80 . 


TENANT BY TIIF. VERGE. 


191 


tom shall be adjudged reasonable, and what not ; vide Kitch. 102 a % 
et seq . where among others this case is, if a man let to three for life, 
habendum successive, this as a joint and successive lease, is void ; 
but by the custom fit copyholders, successive doth hold place, and 
one shall have it after the other : 3 H. 8. Bro. Estates , .54 : and 
according is the case in 9 Co. 104, and Pcrymaris case , in 5 Co. 84. 
ConSuetudo loci est semper observanda. 4 Co. 21, 28. 

Concerning the customs in pleading, they are also carefully to be 
observed, for good pleading est lapis Vidius, the touchstone of the 
true sense and science both of common law and customs. 10 Co. 936. 
And the form of pleading is the ino,st strongest proof. 8 Co. 35 a. 
It is commonly said loquendum est ut vulgus, but sentiendum, id est 
pleading, ut docti . Co. 11 b, for the records of pleading entries 
and judgments are exquisite perfect, and do make equal and true 
distribution of all cases in question. Ibid. fo. 4 a. 

When a copyholder doth derive his title from one who had estate 
to him and to his heirs, or sibi et suis ; for those wprds by the cus- 
tom of some manors do make a fee simple; Kitchin , 102 6; the 
usual pleading is to say that he was seised in feodo simplici; 3 Co, 
fo. 9a; and not by the special words. 

Every admittance of an heir to a copyhold upon a descent, doth 
amount in law to a grant, and so may be pleaded, and this hath been 
allowed for the avoiding of inconvenience, which else might ensue ; 
for if a copyholderlnsuch cases should be driven in pleading to shew 
the first grant, either it was before time of memory, and then it is 
not pleadable, or within time of memory, and then the custom doth 
fail ; and for this cause the lord doth allow the copyholder in pleading 
to allege any admittance, as well upon a descent, as upon surrender, 
as a grant ; and so he may allege the admittance of his ancestor as 
a grant, and shew the descent unto him, and that he did enter. 
But the heir cannot plead that his father was seised in fee at the will 
of the lord, by copy of court roll according to the custom of the 
manor, and that he did die seised, and that it is descended unto 
him ; for in truth such an interest is but only a particular interest at 
will, in judgment of law, although it be descendable. 4 Co. 22 6. 

When a copyholder doth claim common, or other profit, in the 
soil of a stranger, he must prescribe in the name of the lord of the 
manor, viz. to say that the lord of the manor and all his ancestors, 
and all those whose estate he hath, have had common in such a place 
for him and for his tenants at will : and this, because of the exility 
and baseness of his own estate ; but when the copyholder doth claim 
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common or other profit in the soil of his lord, then he may not pre- 
scribe in the name of his lord ; for the lord cannot prescribe to have 
common or other profit within his own soil; but in such cases foras- 
much as he cannot prescribe in his own name, or in the name of his 
lord, he of necessity must allege, that within the manor is sucli a 
custom. And so note the difference between the pleading of pre- 
scription and custom. Kcihv . 77 a . 4 Co. 31, 32. 

Then he must allege the custom of the manor to be, quod quilibet 
tenens customarius eujuslibet antiqui messuagii cwstomari /, $•<?. and 
not quod quilibet inhabitant infra aliquod antiquum messuagium 
cu st omar turn ; for a copyholder hath customary interest in the house, 
and therefore he may have, custonfary common in the waste of the 
lord, (i Co. GO b. 

§ 81. And these tenants which hold according to the custom of 
a lordship or manor, albeit they have an estate of inheritance ac- 
cording to the custom of the lordship or manor, yet because they 
have no freehold by the course of the common law, they are called 
tenants by base tenure. 


And in the preclose of this section, the copyhold tenants arc called 
tenants by base tenure, because of the baseness of that effect, be- 
cause they have no estate of freehold or inheritance by the judg- 
ment of the common law ; and tins term which we notv commonly 
call copy tenants or copyholders, or tenants by copy, is but a new 
term found out; for in ancient times they were "called tenants in villen- 
age, or of base tenure; and this may appear by the words of ancient 
copies, where such copyholders are named tenants in villenage, and 
in Latin nalivi tenentes, and this term or word, namely, tenants by 
copy of court roll, is not mentioned or named, lutz. N. B. 12 li . 

And it is proved before in this section, that the freehold of all 
tenements by copy of court roll is in the lord, and not in the copy- 
holder; and upon this reason, among others, it is resolved, that the 
king shall not have the custody of the land which doth descend to 
an idiot, notwithstanding the words of the statute made 17 E. 2. 
Prerogativa Regis . 4 Co. 120 b. 


82. And there are divers diversities between tenant at will, which 
is in by lease of his lessor by the course of the common law, and 
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tenant according to the custom of the manor in form aforesaid. For 
tenant at will according to the custom may have an estate of inherit- 
ance (as is aforesaid) at the will of the lord, according to the custom 
and usage of the manor. But if a man hath lands or tenements, 
which be not within such a manor or lordship wdiere such a custom 
hath been used in form aforesaid, and will let such lands or tene- 
ments to another, to have and to hold to him and to his heirs at the 
will of the lessor, these words (to the heirs of the lessee) are void. 
For in this case if the lessee dietli, and his heir enter, the lessor 
shall have a good action of trespass ligaipst him ; but not so against 
the heir of tenant by the custom in any case, &c. for that the cus- 
tom of the manor in some case may aid him to bar his lord in an 
action of trespass, &c. 


As the common law doth distinguish between the copyholder’s 
interest by custom, created by the law, as well concerning the free- 
hold, as the inheritance, ( as before appeareth ), so in this place Lit- 
tleton [noteth] the manifold diversities, when a lease at will is made 
by the assent of the parties at the commondaw, and when a copyhold 
interest is made by custom of the manor, which is upon the matter 
but an estate at wifi according to the* custom; and the example put 
doth explain it ; for tenant at will according to the custom may have 
an inheritance descendable ; but if a man without custom do let lands 
to have and to hold to him and to his heirs of the lessee, at the will 
of the lessor, there passetli but a lease at will merely, not descend- 
able, and the words “ his heirs,” are void in that case, except livery 
and seisin be made, although the intent of the parties do appear 
otherwise; for Anderson, Chief Justice of the Common Pleas, saith, 
€C Judges must know the intent of the parties by sensible words, 
which are agreeable and consonant unto the rules of the law.” 1 Co. 
85 a. 104 a. 8A#s.pL33, Voucher . Note, Baldwins case, 2 Co. S3. 

But if the heir of a copyhold estate of inheritance enter after the 
death of his ancestor, before the lord hath admitted him, yet the 
lord may not against him have an action of trespass, although his 
ancestors had estate but at will, according to the common law ; for 
the custom will serve to bar the lord from an action of trespass. — 
Keilw . 76. And the heir of a copyholder may by his entry before 
admittance, make possessio fratris, or make surrender, and take 
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the profits ; and if he die before admittance, it shall in like sort 
descend to his heir. Kit chin , Customs 9 1 02 a. 4 Co. 23 h. 

% 83. Also, the one tenant by the custom in some places ought to 
repair and uphold his houses, and the other tenant at will ought not. 

§ 84. Also, the one tenant by the custom shall do fealty, and the 
other not. And many other diversities there be between them. 


In some manors the custon* is 4 that the tenants by copy must 
maintain and do all reparations in their houses and tenements ; in 
some seignories the custom is otherwise, for they may pull them down 
if they will, or suffer them utterly to decay, and shall not be im- 
peached by the lord for the same, neither is it any forfeiture ; as the 
custom is so in the manors of Hackney and Stebunheatli ; and what 
is intended by the law by this word “ reparations’* you may read 
before in the seventh chapter. 2 //. 4. 18. 43 E. 3. 32. 

But the lord shall have the timber trees growing upon the copy- 
hold lands, and may sell them, except the custom be, that the te- 
nant ought to have them, as is aforesaid ; and yet nevertheless 
though the lord do take away the trees, yet the copyholder must do 
reparations at his peril, and at his charges, and pi ay not hinder the 
lord in that case from felling of from selling his own trees, although 
thereby some prejudice be to the copyholder, as is aforesaid ; and 
for want of shadow for his cattle, or for the acorns that may grow 
upon the said trees. Vide 1 1 Co. 48 a, b. 

But so long as there is timber growing, there the copyholder may 
have as much benefit by custom, as tenant at will may by the 
common law in like case,; he may cut down trees to repair his house 
and also to take housebote, hay bote, and ploughbote. Kitch . 102. 

Also, tenant by copy shall do fealty unto his lord, because his 
estate is certain, and of continuance, according to the custom ; but 
tenant at will,by the order of the common law shall not be compelled 
to do fealty, because of the uncertainty of his interest and exility of 
his estate ( 1 ). 


(1) See Co. Lit. 6Sa.—Ed. 
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Sect. 85. 


Homage is the most honorable service and most humble service 
of reverence, that a frank-tcnant rrtay do to his lord. For when 
the tenant shall make homage to his lord, he shall be ungirt, and 
his head uncovered, and Ins lord shall sit, and the tenant shall 
kneel before him on both his knees, and hold his hands jointly to- 
gether between the hands of his lord, and shall say thus : “ I become 
your man from this day forward, of life and limb,* and of earthly 
worship, and unto you shall be true and faithful, and bear, to you 
faith for the tenements that I claim to hold of you, saving the faith 
that I owe unto our sovereign lord the king and then the lord 
so sitting shall kiss him. 


In the first book are declared the divers estates men have in 
lands and tenements ; and in this second book are shewed the divers 
services by which lands and tenements are liolden; for insomuch as 
all lands in the hands of any subject of this realm are liolden from 
one lord or other, ( as from whom the tenements at first were given), 
it is requisite that the tenants should do unto their lords some 
manner of service ; for <if the tenant nor his heirs should not do 
some manner of service unto the lord and to his heirs, then by con- 
tinuance of time it would be out of memory and remembrance, whe- 
ther the said lands were held of the said lord and of his heirs or 
not ; and then more oft and more readily would men say, that the 
lands are not held of the lord and of bis heirs, than otherwise, and 
thereby the lord should lose the escheat of his land, or other for- 
feiture, or profits, which lie should have of the lands ; therefore it 
is reason that the lord and his heirs have some service made unto 
them, to prove and testify that the lands are holden of them as 
followcth, sect. 130 et 138. Sir John Davies R . 37 a . 
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But this honorable and humble service of reverence, homage, 
I have read was brought into England out of France, where it had 
its original, and before Hugh Capet was king there, this word was 
not heard of; and long use and custom hath «made homage to be 
reserved as a part of the common law, and it is called homagium 
feodale , because it is due ratione jeodi , sive tenurcc. 7 Co. 7. 

The form and manner of doing fealty and homage is thus, by 
Bracton, li. 2. fo. 80, which book he made in the reign of King 
Henry the Third : — Debet quidem tencns mantis suas utrasquc po- 
tter e inter mantis utrasquc domini sui , per quod significatur cx 
parte domini protect io, defensip , ft warrantia, et ex parte tenentis 
reverentia , et subjection eV debct dicere licec verba , 8fc. 

And by parliament, in the 17th year E. 2, when a freeman shall 
do homage to his lord, of whom he holdeth in chief, he shall hold 
his hands together between [the] hands of his lord, and shall thus 
say, “ I become your man from this day fortli for life, for member, 
and for worldly Jionor, and shall owe unto you for the lands which 
I hold of you, saving the faith that I owe to our sovereign the king, 
and to my other lords.” 

But in the form here prescribed are divers other more particulars, 
namely, 1. that the tenant shall be ungirt; 2. bis head uncovered; 
3. his lord shall sit and his tenant shall kneel upon both his knees ; 
which observations, though they may be intended to be done, and 
so ought of right to be perforated to any sovereign king by his sub- 
jects, yet wherefore it should be a general rule for all tenants, and 
for all lords of seignories indistinctly, quaere ; for experience sheweth 
that oftentimes persons of mean quality have gotten the seignories 
of many manors, lands, and tenements, the tenancies whereof are 
in the hands of some right honorable and noble personage; but 
peradventure it shall be said, and answered, that the intention of 
the law' originally was not so, and that the possessions in the hands 
of the nobles at the first were such only of the king, by grand ser- 
jeanty, or in capite, or otherwise of the king. Vide Lambert's 
Perambulation , 9. Ubi lex non distinguit nos nec distinguere 
debemus . 7 Co.fo. 5 b . 

And amongst the other solemnities and ceremonies in making 
homage this also Littleton doth add, that the lord sitting is to kiss 
his tenant, whereof Bracton doth make no mention, nor the statute 
17 E. 2, yet custom hath brought it in, and approved it, as a bond 
of law, most ancient ; as for example, of Laban s kissing of Jacob. 
So also in the Evangelist, St. Luke, cap. vii. v. 45, “ Thou gayest 
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me no kiss, but she, from the time I came to her, ceased not to kiss 
my feet and a sufficient analogy is 'twixt this kind and the holy 
kiss of charity in the primitive church ; and in the story of Thomas 
of Canterbury under H. 2. ( as elsewhere) occurreth the receiving 
of him in osculo pacts . Selderis Titles of Honor , 43 ( 1 ). 

The last clause in this section is likewise mentioned in Bracton, 
ubi supra , salva fide debita domino regi ct hccredibus suis , which 
is but abundance, but well done for explanation : quod tacitd Intel - 
ligitur , deesse non videtur ; 4 Co. 22 a ; and in captione komagii 
semper subintelligendum erit quod hoc sit salvo jure cujuslibei. 
Bracton, 78 a. 

§ 86. But if an abbot, or a prior, or other man of religion, shall 
do homage to his lord, he shall not say, “ I become your man, &c.” 
for that he hath professed himself to be only the man of God. 
But he shall say thus : 14 I do homage unto you, and to you I shall 
be true and faithful, and faith to you shall bear for the tenements 
which I hold of you, saving the faith which I do owe unto # our lord 
the king.” 

§ 87. Also, if a woman sole shall do homage, she shall not say, 
u I become your woman for it is not fitting that a woman should 
say, that she will •become a woman to any man, but to her husband, 
when she is married. But she shall say, “ I do to you homage, and 
to you shall be faithful and true, and faith to you shall bear for 
the tenements l hold of you, saving the faith I owe to our sovereign 
lord the king.” 

Now in these sections is taught the fashion and manner how an 
abbe or prior shall do and make his homage to his lord for the 
lands which they hold of the lord. Note, that the law doth never 
allow any thing to be done that is indecorum , or which is done 
contra bonus mores . 10 Co. 73. According to this reason see 


(1) Egol.B, Rex Scotorum me hominem tris, hatred itario, regi bus Angliae et de 

vestruiu d t toto regno Scotia? et omnibus vita, dc membris, et terreno honorc con- 

pertiuentibus et his quae ad hoc spectatit, tra oranes homines qui pit taut vivere et 

quod regnmn meum tcueo, <*t do jure mori. Vide Tho. Walsiitghmn, in £\ t. 

(mere clatno de vobis et hatietliim.' ves- /wire m .VS, 
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section 202, and upon the same reason is the next section, and 
9 Co. 49 a , and 4 Co. 73 a. 


§ 88. Also, a man may see a good note in Mich. 15 E. 3. where 
a man and his wife did homage and fealty in the common place, 
which is written in this form. Note, “ that I. Lewkner and Eliz. 
his wife did homage to W. Thorpe in this manner: the one and 
the other held their hands jointly between the hands of W. T., 
and the husband saith in this form: c We do to you homage, and 
faith to you shall bear, for the tijutfments which we hold of A. your 
conusor, who hath granted to you. our services in B. and C. and 
other towns, &c. against all nations, saving the faith which we owe 
to our lord the king, and to his heirs, and to our other lords,' and 
both the one and the other kissed him. And after they did fealty, 
and both of theift hold their hands upon the book, and the husband 
said the. words, and both kissed the book.” 


This is not in the book at large of other reports of cases in that 
year, but it is in Fit z. Abr. tit . Avowry , 109; and Littleton’s opi- 
nion 'was, as it seemetli, that if a femme coverte have a tenancy 
holden by homage in fee, or fee tail, jointly with her husband, 
before issue bad between them, they ought to join in the making of 
homage in fealty ; for in 7 E. 4. 28, it was ruled, si baron purchase 
ter s lefeme ne ferra homage lanq it ad issue et donq il sole ferra 
homage ; mes si baron et feme purchasent jointment ters tenus per 
homage ambidexter f errant homage ; arid if the husband have a seig- 
nory in the right of his wife, he cannot receive homage of the tenant 
without his wife. Avowry, 103, Filz. 2 E. 2. and F. N. 231 j\ 
doth recite the rule in the Register, fo. 206 a, that a feme sole may 
make homage and fealty, and shall pay relief, when she suevS her 
livery, and if she be covert de baron, if they have issue, when they 
sue livery, then the husband shall do homage and fealty, but if 
they have no issue, then the husband only shall now do homage : 
Videtur Ibidem , saith Brooke, tit. Fealty Sf Homage , 16. yet the 
homage is lost for a time, for a feme covert cannot do it with her 
husband, for lie is in not yet in case to [he] tenant by the curtesy ; 
and in 44 h, 3. t. it was admitted, that the lord cannot avow upon 
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the husband and wife seised in jure uxoris for homage, unless the 
husband have issue by the wife- Vide 44 E. 3. 13- And it is here 
said, that this homage was made in the common place, and not in 
the country, which indeed may be done, where the lord doth bring 
a writ of customs and services against his tenant- 7 E . 3. 28. 

In this case no mention is made, that the woman in doing her 
homage should be ungirt or uncovered, for it is uncomely for a 
woman so to do, as wc read in St. Paul's [ First ] Epistle to the Co « 
rinthians , cap. xi. 

Also, it is here to be observed, that the husband only must pro- 
nounce the words accustomed ; for silence becometh a woman in 
the presence of her husband, altlfowfjh io the contract of matrimony 
she also must openly speak in the congregation, by the ecclesiastical 
law- It becometh not a woman to speak in the congregation? 
Corinthians , 1. cap. xiv. verse 34. 

Homage being in due form made, then the tenant must also do 
fealty, id esl f he must make to his lord sacramcntum fidelitatis ; 
for homage doth draw with it fealty as inseparable, as escuage doth 
draw with it knight’s service tenures. And in this case where homage 
is to be made by the husband and his wife, they both must also 
join in the oath of fealty, and in taking of solemn oaths nothing 
ought to be feigned, but ought to be ex Jide non field . 7 Co. 40 h ; 
for although the husband and his wife are but one person in law*, 
yet, as the text safth, sunt aninuc dqce in came uno ( 4 Co. 1 18 b .) 
the manner of doing whereof is also in this place declared, viz. the 
one and the other shall hold their hands upon a book, that is to say, 
their right hands, the book must be the Evangelists, or some part 
of the Old or New* Testament, though it be not here expressed. 

And this is called a corporal oath, because by such outward 
gesture and act it is testified, not verbally only ; and that this cere- 
mony used in giving and taking the corporal oath, with laying 
hands upon the book, and swearing by the contents thereof are 
not unlawful, read Dr. Co sins' Apology , 3 party cap. 4. This form 
of an oath to be tactis Evangelist is, first invented by Justinian, 
as I read by Barloe, bishop of Lincoln, in answer to a nameless 
catholic. By the common law when a bishop is to take a solemn 
oath, the book is to be laid open before him, but he need not lay 
his hand upon the book or kiss it (Fox's Book of Martyrs) and the 
words of the statute 17 E. 2. are, “ When a villain shall do fealty, he 
must hold his right hand over the book.” The Jew s, when they take 
a solemn oath, have the books of Moses held in their arms, by the 
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name of the God of Israel which is merciful, they swear with formal 
addition of words, which they used, as Christians upon the Evan- 
gelist. Sclclcn , 329, in his Titles of Honor. 


§ 89. Note, if a man hath several tenancies, which he lioldeth 
of several lords, that is to say, every tenancy by homage ; then 
when he doth homage to one of his lords, he shall say, in the end 
of his homage done, “ Saving the faitli which I owe to our lord the 
king, and to my other lords." 

B V-! 

It is usual, in the end of doing homage, to say, “ Saving the faith 
which I owe to our sovereign lord the king, and to my other lords," 
if lie have other lands also liolden of other lords by homage; but 
such saving is not necessary, for the cause before alleged in the 
end of sect. 85. * 


§ 90. Note, none shall do homage but such as have an estate in 
fee simple, or fee tail, in his own right, or in the right of another. 
For it is a maxim in law, that he which hath an estate but for 
term of life, shall neither do^ homage or take homage. For if a 
woman hath lands or tenements in fee simple, or in fee tail, which 
she lioldeth of her lord by homage, and taketh husband and have 
issue, then the husband in the life of the wife shall do homage, 
because he hath title to have the tenements by curtesy of England 
if he surviveth his wife, and also he hohleth in right of his wife. 
But if the wife dies before homage dong by the husband in the life 
of his wife, and the husband lioldeth himself in, as tenant by the 
curtesy, then he shall not do homage to his lord, because he then 
hath an estate but for term of life. 

More shall be said of homage in the tenure of homage ancestrel. 


Note this maxim, that he that hath estate but for term of life, 
as tenant in dower by the curtesy, or after possibility of issue ex- 
tinct, shall not do homage, or take homage, but such who have 
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estate of inheritance in his own right, or in the right of another ; 
and the example here put is to be well observed, for it doth well 
declare Littleton’s meaning concerning that case formerly put, 
sect. 88. 

And observe in the end of this section, that the estate which the 
husband hath in this case, during the life of his wife, is a fee simple 
in jure uxoris ; but after the death of his wife that greater is de- 
volved unto an estate but pro termino vita sum, by the operation 
of law. Vide 9 Co. 139. 


Lib. II. Cap. ll'.— REALTY. 

§ 91. Fealty is the same that fidelitas is in Latin. And when a 
freeholder doth fealty to his lord, he shall hold his right hand upon 
a book, and shall say thus : “ Know ye this, my lord, that I shall be 
faithful and true unto you, and faith to you shall bear for the lands 
which I claim to hold of you, and that I shall lawfully do to you 
the customs and services which I ought to do, at the terms assigned, 
so help me God, and his saints and he shall kiss the book. But 
he shall not kneel when he maketh his fealty, nor shall make such 
humble reverence^as is aforesaid in homage. 


As feodum hath its root in fides, howsoever by different writing 
thence varied, and from it is our word field, which was anciently 
feud , or feuld : Selden , 302; so fealty, which is done for such lands, 
idem cst , quod fidelitas , in Latin ; and although homage be the 
most humble service of reverence, that any free man can do to his 
landlord, yet fealty is a more sacred service than homage, for fealty 
is made upon oath, and so is not homage. 4 Co. 8 b . and there also 
it is resolved, that the only seisin of fealty is good seisin of all the 
service, by which the tenant doth hold his land ; and the reason is, 
because of this oath made in form, as in the book appeareth. 


§ 92. And there is great diversity between the doing of fealty 
and of homage ; for homage cannot be done to any but to the lord 
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himself; but the steward of the lord’s court, or bailiff, may take 
fealty for the lord. 


And great diversity there is between making of fealty and of 
homage ; for homage is personal, and cannot be made but only unto 
the lord himself, because of the so great reverence therein used, 
and by reason of the reciprocal covenant which is thereby intended 
between the lord and his tenant ; but the steward of his court or 
bailiff may take fealty for the lord. But no other person may do 
fealty (scil.) faccre sacrament inn Jidelitatis , but the tenant; for 
oaths taken and made ought tV he ex fide non fietd , as before is 
said, sect 88; and see 0 Co . 76 a. 

And it seemeth the law was, that homage was to be done to the 
person of the king. Hot, Parliament , 18//. 6. artic. 58, in a 
great plague being about London, a petition was made up in Par- 
liament desiring the king, for his own preservation, to ordain and 
grant authority of this parliament, that every and each of your 
said lieges may in doing their homage, omit the kissing of you. 
See 7 nore at large in John Selden , Titles of Honor , 46. But at 
this day the king may respite the taking of homage, Fitz.N. B . 169 ; 
or if the king’s pleasure is that his tenants do their homage, it 
doth appertain to the lord chamberlain of England to receive it, 
for the king. Fits. N. B. 256 Stumf Prerogi cap . 25. 

Fealty due unto two coparceners, lords, may be done to one, 
and good, and shall excuse him against the other. 3 E. 2. IS. 7. 
Avowry > l'itz. But if homage be due to three coparceners, it 
must be made unto them all in common, and therefore it is a good 
plea, where one of them dcniandcth it, to say, he is ready to make 
it to them all in common. 12 E. 3. Avowry , 236. Vide librum . 

§ 93. Also, tenant for term of life shall do fealty, and yet he 
shall not do homage. And divers other diversities there be be- 
tween homage and fealty. 


One other diversity is here .also set down, viz. tenant for life shall 
do tealty, that is, unto his lessor, though no rent be reserved ; but 
he shall not do homage, neither to his lessor, nor to the lord of 
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whom those lands are holden, for the rule is before ( sect. 90 ) that 
tenant for life shall neither do homage, nor take homage ; but the 
reason wherefore tenant for life shall do fealty to his lessor, is, be- 
cause he holdeth the lands of him, and this is proved by the words 
in the writ of waste ; when the lessor hath cause to bring a writ 
of waste against him, the writ shall say, that the lessee doth hold 
the tenements of the lessor for term of life, and so the writ doth 
prove a tenure between them, sect. 1 32 ; where also it is said, that 
lessee for years shall do fealty unto his lessor. 


§ 94(1 ). Also, a man may see m LTE. 3. how a man and his 
wife shall do homage and fealty in the common place, which is 
written before in the tenure of homage. 

More shall be said of fealty in the tenure in socage, and in frank- 
almoign, and in the tenure by homage ancestrel. 


Lib. II. Cap. III.— ESCUAGE. 

§ 95. Escuage is called in Latin scutagium , that is, service of 
the shield ; and 'fhat tenant, whiel\ holdeth his land by escuage, 
holdeth by knight's service. And also it is commonly said, that 
some hold by the service of one knight's fee, and some by the half 
of a knight’s fee. And it is said, that when the king makes a 
voyage royal into Scotland to subdue the Scots, then he, which 
holdeth by the service of one knight’s fee, ought to be with the king 
forty days, well and conveniently arrayed for the war. And he, 
which holdeth his land by the moiety of a knight’s fee, ought to be 
with the king twenty days ; and he which holdeth his land by the 


(l) It should be observed, that in the 
Harlcian MS. the 94th and 95th sections 
of Littleton are put together at the begin- 
ning of the following Chapter on Escuage : 
the mistake has probably arisen from the 
error of the transcriber bf that MS. In 
none of the old edition? of Littleton is 


the 94th section omitted : this observa- 
tion is made, because, were that the case, 
the first section of the next chapter might 
have been divided into two, ( though in 
truth not consistently with Littleton's 
logical divisions) and so the error ac- 
counted for. — lid. 
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fourth part of a knight’s fee, ought to be with the king ten days ; 
and so he that hath more, more, and he that hath less, less. 


Tenure by escuage taketh this name of the Latin word scuta- 
gium , ( scil. ) servitium scuti , which is in English a target, a neces- 
sary part of the furniture of a soldier, or knight in wars; and 
because escuage is martial, and to be done in wars by the person of 
a man, therefore such a tenant who holdeth by escuage, holdeth 
by knight's service. 

And it is here said, that some do hold by a whole knight's fee, 
and some a moiety or lesserr-parKof a knight’s fee: and sect. 113, it 
' is said, that a man may hold his land of his lord by the service of 
two knights’ fees, (or more) but doth not express what a knight’s 
fee is, therefore it is to be known, that a knight is properly to be 
esteemed according to the quality, that is, by the content of the 
lands of that tenure, and census militarise the estate of a knight is 
measured by the value of 20/. per annum , and not by any certain 
content *of acres ( 1 ). 9 Co. 124 a. 

The original, when this tenure by escuage was instituted, is not 
here mentioned ; but Saunders, Justice, in Plowden , 126 b, and 
Brooke, Chief Justice^ 129 6, saith, that escuage was invented after 
Wales did come in subjection to the kings of England, and was 
under their regiment and obedience, against wlidm war was made 
by the kings of England as against rebels, and not against enemies. 
Vide sect. 155. But see the notes upon Hcngham, Jo. 123, that 
in ancient time escuage was not restrained to wars against the Welsh 
and Scots only, as by latter authority it seems to be, as in Littleton. 
Fitz. N. B.fo. 83 C. Regis . Grig. 88 a. 19 R. 2. tit. Guard. 165. 
Plowd. 129. At this day the tenure by escuage concerning Scot- 
Land is expired, by the union of both the kingdoms in King James, 
as by the proclamation, the second year of King James, may appear* 
intituled, A Proclamation concerning the King’s Majesty, still King 
of Great Britain ; nevertheless the student must not neglect the 
observations in this chapter of Escuage, nor in those of Frank- 
almoign, or of Villenage, for by the reason of those cases the 
student shall the better understand other cases newly happening, or 
which he shall read in books ; for, as Wray, Chief Justice, and 
Sir Thomas Gawdy, say in 3 Co. fo. 23 «, as he that is a bastard 


<1) See Co. Lit. 69 * 1 .— Ed. 
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bom hath not a cousin, so every case cloth carry with it suspicion 
of his legitimation, unless there be another case, which shall be a3 
his cousin german, to support and to prove it. And as this tenure 
is extinct for Scotland, so it is also extinct for Wales. 

Tenant by escuagewas bound by his tenure to perform his service 
due in those countries before mentioned, only when the king went 
against them on a voyage royal with an army royal ; and in the next 
section it is remembered, that Sir William Herle, Chief Justice of 
the Common Place, said, Escuage shall not be granted but where 
the king doth go himself in proper person ; but a voyage royal is 
by other books thus described, viz. where the king doth go in 
wars, &c. ol his lieutenant, or tlv? deputy of his lieutenant, or the 
protector, who is [ pro-] rex. 7 Co. 8 a. 3 II* 6* Protection , in 
Fitz., et Fit z. N. B. 28, /<>. 83 C. 

It followeth also in this place, that he who holdeth by a whole 
knight’s fee, ought to be with the king by forty days, and so ac- 
cording to the rate, ’who more, [more], who less, less. Nota, that 
the [term] of forty days, hath in our law divers applications. Vide 
Poliolbion , 270. 

But in ancient time, all taxes, levies, and rates, laid upon the 
subject, were by the hides or carcnes of land, but since the con- 
quest, the course hath been, to make the taxes according to the 
quality of the tenure, and not by the quantity of the land. Expo- 
sition of the Tertis of the Law, Ifydage ; and Dr* Cowell's Inter- 
preter, verbo Hyde* And see Magna Charta, cap. 2. for relief ; 
and Westminster 1. cap. 34. and 25 E. 3. cap. 12. concerning the 
levying of reasonable aid, and by this manner of imposition, it is 
very probable, that this penalty of escuage was devised and im- 
posed after the conquest. 

It seemeth that the law is, that the tenant by escuage, during 
the time of his resience in the wars, because of his tenure, is to 
bear his own charge, but after the time expired, he is not com- 
pellable to serve without wages. Vide statute I E* 3. cap* 7. 
18 E* 3* cap * 8* 7 Co* 7 b ♦ that the opinion of Thirninge [7 H. 4. 
tit* ] Protection , 100, is to be understood, that no subject is to be 
compelled to go out of the realm without wages. 

It is also in this place said, that the tenant [by] escuage 
must be, during the time of his service according to the proportion 
of his tenure, well and conveniently arrayed for the wars. But 
whether his furniture must be as a horseman, or foot, is not de- 
clared ; and it seemeth that for so much as his tenure is by knight’s 
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service, it is requisite tlmt in doing that service he be furnished as 
a knight, that is, on horseback. 

Bracton, fo. 35, & 75 b, maketh mention of rod-knight, that is 
to say, serving horsemen, who held their lands with condition, that 
they should serve their lords on horseback, and the name of equrs 
auratus , or knight, hath its original in all places from a horse (the 
most usual beast of the war.) See Seldens Titles of Honor , 332. 
Camden, 171 6. 

The proper furniture of a knight, as supposed incident to knight- 
hood, consisted in horse and arms, and as by our common laws the 
equitatura , which is the horse that any man keeps for his journey- 
ing, is privileged from the retuH of issues, ( as clothes and house- 
hold stuff' and beasts of the plough from execution of debt ) 
Westm . 2. cap . 38, 39. Regis . Grig. fo. 100 b . so anciently were 
a knight's horses of martial equipage, and that although he had 
been indebted to the king. Selden , 321, his Titles of Honor. 


§ 96. But it appeareth by the pleas and arguments made in a 
plea upon a writ of detinue of a writing obligatory brought by one 
H. Gray, Tr. 7 E. 3. that it is not needful for him which holdeth 
by escuage, to go himself with the king, if he will find another able 
person for him conveniently arrayed for the war to go with the king. 
And this scemeth to be good reason. For it may be, that he which 
lioldeth by such services is languishing, so as he can neither go nor 
ride. And also an abbot, or other man of religion, or a feme sole, 
which hold by such services, ought not in such case to go in proper 
person. And Sir William Ilerle, then Chief Justice of the common 
place, said in this plea, that escuage shall not be granted but where 
the king goes himself in his proper person. And it was demurred 
in judgment in the same plea, whether the forty days should be 
accounted from the first day of the muster of the king's host made 
by the commons and by the commandment of the king, or from the 
day that the king first entered into Scotland. Therefore inquire 
of this. 


This case alleged is Trin. 7 E. 3. 29. fo. 246 a , and is also in 
9 Co. 49 b, where he doth add another reason hereof, namely, the 
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great regard which the law hath unto the dignity of knighthood, in 
cases where his service is to be done by reason of his tenure of 
land. But ordinary soldiers who are hired and retained by press- 
money or wages, ha # ve not this privilege. 

How, and from what time, the computation of the forty days shall 
be made upon the attendance of him who holdeth by escuage, is not 
resolved by the one book or by the other, but it seemeth to me 
that the computation is to be made from the day in which the king 
doth enter first into Scotland, and not from the first muster, by the 
kings command, of his, army royal in England, for that is but to 
prefer, and words accipienda sunt cum effect u, 4< Co. 51 b ; so, unless 
such construction be made, peradventwre all the days of his at- 
tendance, or most of them, shall be expired, between the muster 
and the king’s entry into Scotland ; and the nature of the tenure by 
escuage is, for service to be done against the Scots in England. 

^97. And after such a voyage royal into Scotland, it is commonly 
said, that by authority of parliament, the escuage shall be assessed 
and put in certain ; scil. a certain sum of money, how much every 
one, which holdeth by a whole knight’s fee, who was neither by 
himself, nor by any other, with the king, shall pay to his lord of 
whom he holds his land by escuage. As put the case, that it was 
ordained by the authority of the paiiiament, that every one, which 
holdeth by a whole knight’s fee, who was not with the king, shall 
pay to his lord forty shillings; then he which holdeth by the moiety 
of a knight’s fee, shall pay to his lord but twenty shillings ; and he 
which holdeth by the fourth part of a knight’s fee, shall pay but ten 
shillings; and he which hath more, more, and which less, less. 

§ 98. And some hold by the custom, that if escuage be assessed 
by authority of parliament at any sum of money, that they shall pay 
but the moiety of that sum, and some but the fourth part of that 
sum. But because the escuage that they should pay is uncertain, 
for that it is not certain how the parliament will assess the escuage 
they hold by knight's service. But otherwise it is of escuage cer- 
tain, of which shall be spoken in the tenure of socage. 

By authority of parliament this penalty of escuage shall be as- 
sessed, and put in certainty (scil . ) into certain sum of money, hovr 
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much every man shall pay unto their lords, of whom they do hold 
their lands by escuage; for the lords may not be judges to give 
judgment and sentence, and parties also to have the penalty, quia 
aliquis non debet esse judex in proprid cans 4 * iniquum est 

aliquem siicc ret esse judicem. 8 Co. 118#. So it appeareth that 
this escuage, which is intended to be knight’s service, must be es- 
cuage uncertain, that is, the certain sum of money or penalty, which 
the tenant shall pay to his lord for his absence and default, is not 
known till by parliament it bd*stssessed ( as before is said ) ; for 
escuage certain is socage tenure, as shall.be said in the chapter 
of Socage* 

And therefore, if any dodioItK lands by custom or by tenure, and 
if the escuage be assessed by parliament to any sum of money, they 
shall pay but the half of it, or the fourth part of it, yet this tenure 
is by knight’s service ; but otherwise it is if the tenure be, that 
after the parliament hath assessed what every tenant shall pay for 
his absence, that # nevertheless he shall pay to his lord 20s. or other 
certain sum, this tenure is socage. 

Lastly it is here taught, that if custom be one way in the negative, 
and an act of parliament being afterwards made generally in the 
affirmative, as for example, that all such tenants, by a whole knight’s 
fee holden in escuage, shall pay a certain rate, which is another way, 
this statute law shall not abrogate the custom, although sometimes 
leges posteriores prim es coni r Arias abrogant. 1* Co. 25 b. 

But a statute in the affirmative doth not take away a former law 
or custom, especially if the former be particular, and the latter 
general. 6 Co. 19 b. See a good case in 38 II. 8. 50. Dyer . et 
5 Co. 5 b . in casu Eccl. 

% 99. And if one speak generally of escuage, it shall be intended 
by the common speech, of escuage uncertain, which is knight’s 
service. And such escuage drawetli to' it homage, and homage 
draweth to it fealty; for fealty is incident to every manner of ser- 
vice, unless it be to the tenure in frank-almoign, as shall be said 
afterwards in the tenure of frank-almoign. And so he which holdeth 
by escuage, holds by homage, fealty, and escuage. 

Lastly, in this place from what time a custom begins, vide sect . 170. 
3 Co. 9 a. 
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Escuage is either certain or uncertain ( as before is shewed ) : un- 
certain est servitium milltare , and certain est servitium socai, quia 
quemadmodum certitude scutagii facit socagium , it a incertitudo 
facit servitium militpre ; and if a man speak generally of escuage, 
it shall b& understood secundum excellentiam , in common speech, the 
most excellent service, and that is knight’s service (for the defence 
of the realm ), and not de servitio socce ; for the rule is quod verba 
requivoca et in dubio posita, inlelUguntur in digniori et potentiori 
sensu. And more examples here in 6 Co. 20, in Gregorys case , and 
in 11 Co. 38 by 39 a, and in Lilt . Sect. 10. and Sect. 293. 

The words also are, that escuage doth draw to it homage; but it 
is to be understood where the tenartf hath estate of inheritance, for 
tenant for term of life cannot do homage ( as before is said ) ; and 
in that case tenant for life shall pay escuage, but shall not do ho- 
mage. liro. Terms y 68 and 87. Fitz. N. B. F '. 

By that is taught in this section, the student must diligently ob- 
serve, that some things arc part of other things, thpugh known by 
their several proper names ; as houses arid trees, mills and such like, 
which are growing and fixed to the land, and are parcel ’of the 
land; and therefore bv a grant of all his lands, all his houses, mills, 
and woods do pass* appellations fundi omne redificiutn et omnis ager 
coniinetur ; 4 Co. 87 b . and [that] which is parcel or incident to 
another thing, passeth by grant of the thing, without making any 
mention thereof, fide Slant/. Prerog ► 44 a . A court baron is inci- 
dent to a manor, and a court of piepowder unto a fair, j liro. 19 II. 8. 
tit. Incidents, 34, and Perkins , 22 ; and they are inseparably an- 
nexed, as fealty doth follow homage in this section. 

Lst corona regis [Jacere] justiliam et judicium, et tencre pacem , 
et sine quibus corona consislere \-pon ] potest 9 nee tencre : hujusmodi 
autem jura sire j uris-d iciiones ad personas rel tenement a transferri 
non poterunty nec a privatd persona jjossideri ncc us us nee execidio 
juris y nisi hoc datum fuerit ei de %cper> si cut juris-dictio delegaia 
non [ delegari ] poterity quim or dinar ia remane at cum ipso rege. 
Bracton, li. 2. cap . 24. fo. 55. * * 

If the king do grant his crown, or any part thereof, it is a void 
grant, and therefore all those grants in former times made of jura 
regalia , as that they might make justiciarios snos ad pacem , or to 
make denizens, or to pardon felonies, were void in law, 20 II. 7. 8 ; 
for these things are inseparable incidents. But things that do only 
concern the profits or revenues of the king, although they do greatly 
ennoble the crow n, yet by special words they may be severed from 

o 
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the same, being accounted rather ornaments than necessary in- 
cidents, and inseparable ; for if the king have a mine of gold in his 
own lands, or in the soil of another, his majesty may grant or give 
it away by apt words. Plowd. 336. Vide Stamf. Prerog. 42 b. 

Some incidents are not so inseparable but that they may be se- 
vered, as rent is incident to the reversion, yet it may by grant be 
severed. 

Some things are said to be appendant or appurtenant, and are not 
incident, as advowsons and villanies regardant, and commons. Vide 
4f Co , 37, Tyrringhain s case. 


§ 100. And it is to be understood, that when escuage is so as- 
sessed by authority of parliament, every lord, of whom the land is 
holden by escuage, shall have the escuage so assessed by parliament ; 
because it is intended by the law, that at the beginning such tene- 
ments were given by the lords to the tenants to hold by such ser- 
vices, .to defend their lords as well as the king, and to put in quiet 
their lords and the king from the Scots aforesaid. 


In this place is shewed, that this penalty, after it is assessed by 
parliament, shall be paid as ^ell to other Iords#as to the king ; and 
he draweth this proof and argument from the original cause of the 
tenure, for before the statute quia emptores terrarum , which w^as 
made 18 E. 1, it was lawful for any man to reserve a tenure to 
himself, and those reasons which are drawn from the original causes 
are vivificm rationes , and proofs are viscera causa;, et exposition 
qua; ex viscerihus can see nascitur, est aptissima in lege , 8 Co, 16. dr. 
1 0 Co, 24 b; and therefore, qui respicit se ad principia, is per- 
spieit artium causas ac certain et fir mam notitiam habet , quee neque 
falli ullo modo potest, Stamford Lectori before his Pleas of the 
Crown : felix qui potuit rerum cognoscere causas. 

If a tenant hold of two several lords by a whole knight's fee, or 
other part, by escuage, and in a voyage royal doth go in the wars 
with one of his lords, this shall not excuse him, if he do not also 
find another able man, conveniently arrayed, to attend his other 
lord ; for he is bound by his tenure to defend as well the one lord 
as the other, and the service which he hath done unto one lord is 
no performance of the service which he ought to do unto the other 
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lord; but it is to be observed that the tenant by escuage is not 
capable to go into those wars, but only for to defend his lord ; ergo 
if his lord do not find one for him, or otherwise do agree or com- 
pound with the king# for the voyage, the tenant shall be excused. 
Fitz. N. li. 83 II. 

. § 101. And because such tenements came first from the lords, it 
is reason that" they should have the escuage of their tenants. And 
the lords in such case may distrain for the escuage so assessed, or 
they in some cases may have the king’s writs directed to the sheriffs 
of the same counties, &c. to levy*swch tfscuage for them, as it ap- 
peareth by the register. But of such tenants as hold of the king 
by escuage, which were not with the king in Scotland, the king 
himself shall have the escuage. 


The remedies which are by law appointed for the lord, are two, 
as in this place is shewed, viz. by distress, or by writ de scutagio 
habendo , which are referred to; see in the Register; thereof also 
note Fitz. N. B.fo. 83 G ; and here, by the way, the reader must 
know, that the Register which containeth the original writs of the 
common law is the # ancientest book of the law, 10 Co. Pref fo. 8; 
also is observable the judicious opinion of Fitz. in his preface to his 
Nat. Brev. where he saith, that original writs are the foundations 
whereupon the law dependetli, and how truly he calleth them the 
principles of the law; and fortifieth also the opinion of Bracton, 
lib. 5. Jo. 413, where he saith, that breve formatum est ad simili - 
tudinem regular juris , 8 Co. Pref. 5 b ; and with this agreeable, see 
in Plowd. 77 a 9 and 228, and Ibid. 125, Saunders, Justice, termeth 
the register or claim. 

Then let us put the case further, viz. the lord is within the wars, 
but tenant makes default, and escuage is assessed by parliament, 
and before it be levied the lord alieneth his seignory, it seemeth 
that now this escuage is lost and irrecoverable by the grantor, or by 
the grantee, as in the case of the relief ; put tlie case also as before, 
and that afterwards the lord dieth, the question is, whether this 
escuage due shall be to the heir or the executor of the lord ; and it 
seemeth the executor shall have it, because it is no part of the in- 
heritance, but a penalty for not doing that real service like to relief, 
which is but an impediment to the service, and therefore in both 
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these cases the remedy for the executor is by action of debt. [4 Co.] 
Ognell's case, 49. Keilway , 133. Sect, 710. 


§ 102. Item, in such case aforesaid, where the king maketh a 
voyage royal into Scotland, and the escuage is assessed by par- 
liament, if the lord distrain his tenant, that holdeth of him by 
service of a whole knight’s fee, for the escuage so assessed, &c. 
and the tenant pleadeth, and will aver that he was with the king 
in Scotland, &c. by forty days, and the lord will aver the contrary, 
it is said, that it shall he* tried* by the certificate of the marshal of 
the king’s host in writing under his seal, which shall be sent to the 
justices. 


In this last faction is shewed the means which the tenant by es- 
cuage hath for his exoneration and discharge, if the lord do distrain 
him, and the tenant do plead, and will aver that he hath performed 
his service due, according to ( 1 ) the which is by certificate of the 
marshal of the king’s host, in writing under his seal, which shall be 
sent unto the justices; but in Fitz. A 7 . if. 83, the certificate must 
be from the constable (2) of the king’s host; and so is the Register , 
88 ; and originally they were/two distinct officers, but in the admi- 
nistration of justice, both were of equal authority ( vide Camden ). 
Selden, in his Titles of Honor, 210, saith, that from the old use 
of this word mars or mare you must derivq marshal ; ( scil. ) marc 
scalch literally is as much as equi or e quorum pra*fectus 9 that is, 
master of the horse, which without question is the true etymology 
of the great office of marshal, joined anciently in England with the 
constable (scil.) comes stabuli , in tlieir judicial place of court of 
chivalry (3). 

And note, this certificate duly come to the justices, makes an 
end of the matter, for it is not traversable, 2 E. 4. 1. 7 Co. 14 6; 
because it is a trial in our law, whereof there be twenty several 

(1) There appears te he some inaccu- (2) In the earliest edition of Littleton's 

racy in this passage : I have not ventured Tenures, by Let Lou and Machlinia, the 

to make any alteration, a« the MS. is too word “constable” is used instead of 

clear to be mistaken, and the books do “ marshal.” Ed . 

not enable me to propose any emendation (3) See Co. Lit. 74 a.— Ed. 
with confidence.— Ed, 
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manners of trial. See the Lord Chancellor s Speech , fo. 82 ft. [i» 
the case of the Post-nati] 9 Co. 30. See the notes upon Fort esc. 21. 

It is also in this place said, that the certificate must be made 
under the seal of tlje marshal, which was brought in by the con- 
queror; for thus writeth Ingulphus, Abbot of Croyland, who is said 
to have come in with William the Conqueror ; ante Normannorum 
ingressum cirographa jirma erunt cum crucibus aureis , aliisque 
signaculis, sed Nonnannos cum cered impressione uniuscujusque 
speciale sigillum sub intitulatione trium vel quatuor testium conficere 
cirographa instituere. 3 (Jo. Pref fo. 5. Nota Selden , 324, in his 
Titles of Honor . 


Lib. II. Cap. IV.— KNIGHTS SERVICE. 

% 103. Tenure by homage, fealty, and escuage, is to hold by 
knight’s service, and it drawetli to it ward, marriage, and relief. 
For when such tenant dietli, and his heir male be within the ‘age of 
twenty-one years, the lord shall have the land liolden of him until 
the age of the heir of twenty-one years ; the which is called full 
age, because such heir, by intendment of the law, is not able to do 
such knight’s service before his age o^ twenty-one years. And also, 
if such heir be not married at the time of the death of his ancestor, 
then the lord shall have the wardship and marriage of him. But if 
such tenant dieth, hjs heir female being of the age of fourteen 
years or more, then the lord shall not have the wardship of the 
land, nor of the body; because that a woman of such age may have 
a husband able to do knight’s service. But if such heir female be 
within the age of fourteen years, and unmarried at the time of the 
death of her ancestor, the lord shall have the wardship of the land 
holden of him until the age of such heir female of sixteen years ; 
for it is given by the statute of Westm. 1. cap. 22. that by the space 
of two years ne*t ensuing the said fourteen years, the lord may 
tender eonvenable marriage without disparagement to such heir fe- 
male. And if the lord within the said two years do not tender such 
marriage, &c. then she at the end of the said two years may enter, 
and put out her lord. But if such heir female be married within 
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the age of fourteen years in the life of her ancestor, and her an- 
cestor dieth, she being within the age of fourteen years, the lord 
shall have only the wardship of the land until the end of the four- 
teen years of age of such heir female, and then her husband and 
she may enter into the land, and oust the lord. For this is out of 
the case of the said statute, insomuch as the lord cannot tender 
marriage to her which is married, &c. For before the said statute 
of Westm. 1. such issue female, which was within the age of four- 
teen years at the time of the death of her* ancestor, and after she 
had accomplished the age of fourteen years, without any tender of 
marriage by the lord unto her, such heir female might have entered 
into the land and ousted the lord, as appeareth by the rehearsal 
and words of the said statute; so as the said statute was made (as 
it seemeth ) in such case altogether for the advantage of lords. But 
yet this is always intended by the words of the same statute, that 
the lord shall not have these two years after the fourteen years, as 
is aforesaid, but where such heir female is within the age of fourteen 
years, and unmarried at the time of the death of her ancestor. 


Knight’s service is service touching war to be made by the body 
of a man, which is to be performed either out of the realm, as in 
Scotland, &c. as before appeareth of escuage uncertain; within the 
realm of England, as where the tenure is by castle guard ; sect . Ill; 
or bycornage; sect. 156; or by grand serjeanty, which for the 
greatest part is to be done within the realm. 

In England, before the Conquest, there were military feuds, 
though not in like manner as since ; ride Sclden , 300, in his Titles 
of Honor, and so the law of King Canute doth prove it; and there 
earls and thanes were bound to a kind of knight’s service, ibid . ; 
and according, both of this tenure by knight’s service, and of the 
other [by] socage, see in 3 Co. Pref.fo . 3 a. 

But the custom of wardships in chivalry came into England with 
the Norman Conqueror, and they begun not under Henry 3. as 
most ignorantly Ranulpli Iligden, tlie monk of Chester, and Poli- 
dove, saith. Selden , in his Book of Honor, 302, and the notes upon 
Tori excar, fo. 5 1 . 
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Littleton here saith, when such a tenant by knight’s service dieth, 
his heir male being within age, the lord shall have the land liolden 
of him quousque twenty-one ; so that it appeareth that no wardship 
shall be where there is not an heir, either general or special, for 
wardship must be of lands of some ancestor, who hath an heir; 
and the words of the writ of diem clausit extremum and mandamus 
are, et quts propinquior lucres ejus sit ; and nota the consequence 
hereof. IJigby's case , in 8 Co . 165 b . 

And the reason and cause, wherefore the lord hath also the 
marriage of liis ward, is, <ne tenentes cupitales ejus inimicis riubent> 
et de inimico suo vel alio modo minus m idoneo persona homagium de 
feodo suo cogatur dominus recipere. • Glctnville, li. 2. cap . 12. (See 
this book, for it is upon the marriage of the heir female in the life 
of the ancestor). 

And what Justice Fortescue hath written in approbation of this 
law, concerning the training up of orphans and young gentlemen 
infants, to arms; read the 44th cap. of his book,, and the notes 
thereupon, fo. 51. 

The prescript time by the law appointed, when the orphan or 
heir male shall be out of ward, [is] at his age of twenty-one years, 
and before that his full age, he, by intendment of law, is not able 
to do such knight's service. 

And therefore this law hath given the custody and wardship of 
the land, during Ins minority, to tlfc end that, with the profits 
thereof, he might bring up his ward male in matters of chivalry, 
and therewith find an able man in the mean time, if need require, 
to perform that service 

But though the intendment of the law be, that the heir within 
the age of twenty-one years is not able to do knight’s service, yet 
such a presumption of law doth give place to judgment and proof 
to the contrary, as it is said, stabitiir presuinptioni donee probetur 
in contrarium ; and therefore when the king, who is the sovereign 
and supreme judge of chivalry, hath dqbbed him a knight, he by 
this hath adjudged him able to do knight’s service, and all men are 
concluded to say the contrary ; 6 Co. 73 b. Sir Drew Drury s case ; 
and there it was also resolved, that when the king doth make the 
heir apparent within age of a tenant by knight’s service, a knight, 
in the life of his ancestor, and after the ancestor dieth, the said heir 
within age, in this [case] he shall be out of wardship, and shall pay 
no value for his marriage, nor the lord shall have the custody of the 
body. See 8 Co. 171. 
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According as it appeareth in this case, that all men are con- 
cluded to say contrary to the judgment and decree of the king, in 
dubbing an infant within age a knight ; so if the king do create a 
feme coverte to be a marquis, or of any othe£ degree of nobility, 
although her husband be but a knight, or of less degree, she is a 
marquis according to the king’s judgment, notwithstanding that say- 
ing of Mountaguc’s, Chief Justice, and Hale’s, Justice, in Dyer , 79 A, 
that by the law of God she is sub potest ate viri ; and that her name 
of dignity shall be changed according to the degree of her hus- 
band, notwithstanding the curtesy of the ladies of honor, and 
court ( 1 ). 

Also, in this place it is to be observed, that the heir may be mar- 
ried by his ancestor before his death ; so saitli Strange , in 7 //. 7. 
fo. 12 a . as good title hath the ancestor to the marriage of his son, 
as hath the lord after his death ; and when he is married by him 
according to the law, the law will not compel him to have another 
wife, ct qui per fe gem facit non debcl puniri. 

You see the diversity put by Littleton, between the age of an 
heir mhle, and the age of an heir female, as touching wardship. 

But by the opinion of some others, the ancient common law was, 
that the wardship of female heirs did continue till twenty-one years, 
as of males, and that age was only plenarta arias. See Dr. Cowell's 
Inst . U. 1. tit. 15. (5). 

And the alteration was into Ah at it now is for dommon persons, by 
the statute made 3 E. 1. called Westminster 1. cap. 22. and for the 
king by the statute made 39 II. 6. cap. the last. Scldens Titles of 
Honor , pi. 1 . fo. 5 t. 


§ 104. Note, that the full age of male and female, according to 
common speech, is said the age of twenty-one years. And the age 
of discretion is called the age of fourteen years: for at this age, the 
infant which is married within such age to a woman, may agree or 
disagree to such marriage. 


(1) The rule of famina nobilis si nvp - 
serit ignohili desinitur esse nobilis , is to be 
understood, where she gaineth her honor 
by her marriage, which is by a convenience 
in law ; but where she gets her honor by 
her marriage from the king, by his dona- 
tion, she out of tire tide. I ha\o hcaid 


that Sir John Walter hath a report and 
resolution of all the judges in England, 
that the king, by the rules of the com- 
mon law, cannot confer honor on the wife 
without the consent of the husband ; 
about .SO f liz. — Note in MS. 
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This case doth shew that the full age of male or female, accord- 
ing to common speech, and to all purposes, is in both at twenty- 
one years ; but the age of discretion is the age of fourteen years in 
the male, and of /emales twelve years, as you may see 47 E. 3. 
Bract . It. 2. fo. 86 A. saith, quod fcemina magis est capax doli 
masculis , et quod maturiora sunt vota mulicris quam viri. 


§ 105. And if the guardian in chivalry doth once marry the ward 
within his age of fourteen years to a woman, and if afterward at his 
age of fourteen years he disagree to •the marriage, it is said by 
some, that the infant is not tied by the law to be again married by 
his guardian, for that the guardian had once the marriage of him, 
and because he was once out of his ward as to the ward of his body. 
And when he had once the marriage of him, and he was once out 
of his wardship, he shall no more have the marriage of him. 

§ 106. In the same manner it is, if the guardian marry him, and 
the wife die, the infant being within the age of fourteen years or 
twenty-one. 

The lord dotl\ marry his ward within the age of consent, who 
after doth disagree to it, although the law now saith, there was no 
marriage ab initio ; and though by a second marriage in that case 
the heir shall not be bigamied, 6 Co. 22; yet the lord shall not 
marry his ward again, 5 Co. 102; and this is to be understood as 
well in the case of the ward infra annos nubiles , Fitz. N. B. 14 3 ; 
the reason and cause thereof is, because this imperfect marriage of 
the ward was the act of the lord or guardian himself, and volenti 
non Jit injuria : and so is the law if the guardian do marry his w r ard, 
and after they be divorced, causa prcccontractus , yet he shall not 
have the marriage of him again. 27 H . 6. tit . Guard . 118. 

But if the ancestor do marry his heir infra annos nubiles , and die, 
and afterwards that marriage is dissolved by disagreement, at their 
several ages of consent, or by death, before the said age, in that 
case the lord shall have the marriage of such heir; but if the heir 
be married in the life of the ancestor, w hen they both be of their 
several ages of consent, though afterwards the said marriage is 
dissolved by the death of one of them, before such time as the 
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heir is out of wardship for liis land, in this case the lord shall not 
have the marriage again of such heir: vide 6 Co. 22 b; and so note 
the diversity. But if the king do marry a female, whom he hath in 
ward, infra annos nubile s, and before the age of consent the hus- 
band dieth, the king shall have the marriage of the heir again, be- 
cause the first marriage was not complete, f ide accordat 6 Co. 22. 
et 9. 132. 

§ 107. And that such infant may disagree to such marriage, when 
he comes to the age of fourteen years, it is proved by the words 
of the statute of Merton, cap. 6. wliich saith thus : 

De dominis qui maritaverint illos quos liabent in custodia sua, 
villanis, vel aliis, sicut burgensibus, ubi disparagentur, si talis liaeres 
fiierit infra quatuordecim annos, et talis ictatis quod matrimonio 
consentire non possit, tunc si parentes illi conquerantur, dominus 
amittat custodiam illam usque ad actatem lueredis, et omne com- 
modum quod inde receptum fuerit, convertatur ad commodum hse- 
redis infra astatem existentis, secundum dispositioncm parentum, 
propter dedecus ei impositum. Si autem fuerit quatuordecim ana 
et ultra , quod consentire possit et tali matrimonio consenserit, nulla 
sequatur poena. 

And so it is proved by the same statute, that there is no dispa- 
ragement, but where lie which is in ward is married within the age 
of fourteen years. 


Littleton having before spoken of the male heir in ward, and of 
his age to consent or disagree to matrimony, to be at his age of 
fourteen years, lie doth also in this section proceed to prove that 
point by the express words of the statute made at Merton, which 
was in the 20th year of H. 3. cap. 6. which, in some books, is re- 
ferred to the 7th cap. the words are, De dominis qui maritaverint 
illos quos habet in custodia sua , villanis , §c. si talis hares fuerit 
infra quatuordecim annos , et talis retails quod non possit consen- 
tire matrimonio , and doth conclude with this penalty or forfeiture, 
tunc si parentes illi conquerantur , dominus illius amittat custo- 
diam , $<\ which proof, being grounded on an act of parliament, is 
the cliiclcst proof for the point. 
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And concerning the disparagement in this statute of Merton men* 
tioned, this word villanus is a poor servile townsman, and in this 
statute differing from burgensis , only as villa from burgus , not as 
our law now useth # it, for service or a slave. Selden , in his Titles 
of Honor , 268. 334. And whereas it is reputed a disparagement for 
a ward in chivalry, which in old time was as much as to say, a 
gentleman to be married to the daughter of one that dwelt in a 
borough, and supposed it ought to be restrained to such only as 
used handicrafts, or those baser arts of buying and selling to get 
their living by, and not. by merchandize; for navigation is the only 
laudable part of all buying and selling; and in ancient times the 
Saxons admitted to the state of gentry, such only as increased by 
honest husbandry, and plentiful merchandize, of the first of which 
Cicero affirmeth, that there is nothing meeter for a free born man, 
and of the other, that it is praiseworthy ako if at the length being 
satisfied with gain, as it hath often come from the sea to the haven, 
so it changes from the haven into lands and possessions. Note of 
all these matters in Lambert' s Perambulation of Kent % 368 . — See the 
notes upon Hengham , Jo. 121. 


§ 108. Note, it hath been a question how these words shall be 
understood ( Si pur antes conquer antin' ). And it seemeth to some, 
who considering the statute of Magna Charta which willeth, quod 
lueredes , maritentur absque di spar agat tone , upon which this 

statute of Merton upon this point is founded, that no action can be 
brought upon this statute, insomuch as it was never seen or heard, 
that any action was brought upon the statute of Merton for this dis- 
paragement against the guardian for the matter aforesaid, &c. ; and 
if any action might have been brought for this matter, it shall be 
intended that at some time it would have been put in use. And note 
that these words shall be understood thus, Si parentes conquerantur, 
id est , si parentes inter cos lamenttntur , which is as much as to say 
as if the cousins of such an infant have cause to make lamentation 
or complaint amongst themselves, for the shame done to their cousin 
so disparaged, which in manner is a shame to them, then may the 
next cousin, to whom the inheritance cannot descend, enter and oust 
«the guardian in chivalry. And if he will not, another cousin of the 
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infant may do this, and take the issue and profits to the use of the 
infant, and of this to render an account to the infant, when he 
comes to his full age. Or otherwise the infant within age may enter 
himself, and oust the guardian, &c. Sed qucere dte hoc. 

After this law of wardship and marriage was brought in by Wil- 
liam the conqueror, as is aforesaid, in process of time, the lords 
intending their own profits and pleasures, did often neglect the 
prosperity of their wards, and in this principally, by marrying them 
unto persons disparaged ; and therefore, in the 6th cap. of Magna 
Charta , which was made in anno 9 H. 3. it was enacted, Jucredes 
autem maritentur absque dis par agat tone ; but because thereby no 
penalty was imposed, therefore this statute was made at Merton, in 
the 20th year of the same king, si parentes conquerantur de illo 
domino dominus tile amittat custodiam usque ad a tatem htvredis, et 
omne commodum * quod hide prescription fuerit , convertatur ad 
commodmn ipsius her re dis, qni infra atatem est, secundum dispo - 
sitionem et provisioncm parentum suorum propter dedeens ei factum . 
( Quccritur , ut crescunt tot magna volumina legis ? In prompiu causa 
est , crescit in orbe dolus.) 3 Co. 82. And though it be in this section 
said, that no action can be taken upon this statute of Merton, be- 
cause it hath not been heard or seen at any time, that any action 
hath been brought thereupon, for such disparagement; for if an 
action might be brought for this matter, it shall be intended that at 
some time it should have been put in use, and herein doth agree 
Justice Glanville, in 1 Co. 87 b. vide sect. 788. Yet the lord thereby, 
because of such disparaged marriage, shall lose his wardship by the 
entry of the next cousin, or by the entry of the ward himself; for 
so are the express words of the statute, and there is reason that so 
it should be; for whereas in truth all the estate of the ancestor, 
and the establishment of his inheritance, together with the comfort 
of his cousins, doth principally consist in providing of a convenient 
marriage for the heir apparent ; therefore the law doth give them 
remedy against the lord, who, of his own wrong, doth deprive him 
or them, by such disparagement, of the means to accomplish it. 
Vide 3 Co. 38 b. 

But in this matter there is an exception by intendment, which is 
as full in the exposition of both the afore-recited statutes, as if it 
had been expressed in words, and that is, that the king is excepted ; 
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for it is usual that the makers of acts of parliament of restraint f 
wherein they mean to bind the king, do name him expressly, and if 
he be not expressly named, the intent of the makers hath always 
been taken by the expositors of the statute to be, to bind subjects, 
and to extend unto them only, and not unto the king; for he is 
favored in all expositions, and because it is no statute without the 
king’s assent, it is intendable, when the king doth assent, he did 
not mean to prejudice himself, or to restrain himself of his liberty, 
but that he did assent that it should be a law between his subjects, 
vide Plowd . 240 ; unless it be in some special cases, which see, in 
5 Co. 2d part, 14 b; but nota , thq retainer of the land quousquc is 
not given, when the wardship of thcf body, and the marriage, is 
severed from the wardship of the land. Dyer , 260. 3065. 

In this section also, occasion is given to the student to observe 
the construction of the law, concerning this word parentes , which 
here is declared to extend to all the cousins of the infant ; and not 
only to the father or mother, and as well to those, in the descendant 
line, as in the ascendant; and in the statute of Merton, cap. 17, 
the words are, provision est insuper quod si terra quee tenetur in 
socagio sit in custodid parentum , ( which in the English book is 
translated, “ in the keeping of his friends,”) but the civilians call 
all ascendants upwards, till you come to the great-grandfather, (pa- 
rentes ) and those above they term ( majores ), and the descendants 
of like degree are named (posteiHores) ; but in our law the word 
“ ancestor,” doth comprehend as well the father and mother, as all 
degrees upwards. See Britton, in the chapter of assises turned 
into juries, where you shall see this word “ ancestor ” for father, 
viz. p que ill est notorious que vous ne fuit ingen de cest auncestor, 
&c. in the beginning of this chapter, see the w'ord " ancestor and 
in statute 25 E. 3. stat. 2, de natis ultra mare , you shall find the 
word “ ancestor,” and the word “ enfants which in the English 
book is translated “ children and how our law doth understand 
that word; vide 6 Co. 17 et 76: the word puer 9 in the statute of 
Merton, cap. 6, in the English book is translated “ child,” and 
Westm. 1. cap. 35, the word liberi by the civilians is sometimes 
for immediate children, and sometimes shorter and sometimes 
longer. The last thing which is to be observed in this place is 
this, viz. that the next amy of the heir may enter upon the lands 
of the ward, according as the order of the law is in case the 
heir’s lands were in the tenure of socage, (which see sect . 123,) 
because of such disparaged marriage, and all the issues and profits 
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by them taken, shall be to the use of the infant, ( for so are the 
words of the statute of Merton aforesaid) ; but it seemeth the opinion 
of Littleton was, that they are not by the law to be compelled to make 
account thereof unto the infant, before he do cqme to his full age ; 
queere hoc ; for by such delay prejudice may grow unto the ward, 
for if such a receiver die, no action of account will be maintain- 
able against his executor, as it followeth ; sect. 125. But if the 
ward within age in that case may enter by the law and put out his 
guardian in chivalry, then it seemeth reasonable, that the heir at such 
time as the law doth adjudge him to have Jhis lands, that at [any 
time after he may have an account, for the having his lands out 
of the hands of his guardian is the principal ; and therefore d for- 
tiori he shall have an account of the issues and profits, which are 
but personal ; but of this point the author maketh a queere ; and 
ride his sect. 123, in fine. 


§109. Also, there be many and divers other disparagements, 
which are not specified in the same statute. As if the heir which is 
in ward, be married to one which hath but one foot, or but one 
hand, or which is deformed, decrepid, or having some horrible dis- 
ease, or great and continual infirmity; and (if he be an heir male) 
if he be married to a woman past the age of child-bearing. And 
there be other causes of disparagement; but inquire of them, for 
it is a good matter to understand. 


It appeareth by that which hath been spoken, that the statute in 
Magna Charta, cap. 6, did only by general words prohibit all dis- 
paraged marriages, but what was a disparagement is not there speci- 
fied, but left tacite unto the determination of the Judges, as unto 
the expositors of the true meaning of the makers of the statute. 
Vide Egcrtons Post-nati , 54. Cuilibct in sud arte perito est cre- 
dendum . 5 Co. part 1. 7 a. 4 Co. 29 a. and in sect. 48, hie : et 
nota in 7 Co. fo. 19 a. And although the other statute of Merton 
afterwards doth name some disparagements, yet those few are put 
there but for example, and not to declare all the disparagements 
which the law intendeth, but doth refer the further consideration of 
them also unto the reverend Justices, as the like in the penning and 
constraining of the statute made 27 H. 8. cap. 10, for the jointure 
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of women, and of the statute of Westm. 2. cap. 1, of tailed lands. 
Vide 4 Co. fo. 2. Plowd. 252 a , 53 b , and therefore Littleton oon- 
cludeth well, many other cases of disparagement there are, sed de 
illis quaere ; for it is a good matter to learn and inquire after. 


§.110. And of heirs males which be within the age of twenty-one 
years after the decease of their ancestor and not married, in this 
case the lord shall have the marriage of such heir, and he shall 
have time and space to .tender to him convenable marriage without 
disparagement within the said tjpie of twenty-one years. And it is 
to be understood, that the heir iA this case may cliuse whether he 
will be married or no ; but if the lord, which is called guardian in 
chivalry, tenders to such heir convenable marriage within the age of 
twenty-one years without disparagement, and the heir refuseth this, 
and doth not marry himself within the said age, tjien the guardian 
shall have the value of the marriage of such heir male. But if such 
heir marrieth himself within the age of twenty-one years, against 
the will of the guardian in chivalry, then the guardian shall have 
the double value of the marriage by force of the statute of Merton 
aforesaid, as in the same statute is more fully at large comprised. 


The author, purporting to speak of the statute of Merton, cap. 6, 
concerning the forfeiture of marriage, beginneth this section thus ; 
Et des heires males qui sont deins l' age, §c., whereby he sheweth 
his opinion, that the said statute was made only against heirs males, 
and not against heirs females; and so it is resolved in 6 Co. 71, and 
in his 9th part, 72, which also is plainly proved by the words in the 
said statute, and that the lord cannot have the forfeiture or double 
value against an heir female, neither by this statute of Merton, nor 
by the statute of Westm. 1. cap. 22, nor by any law or statute at 
this day. 

It is manifest by the statute of Merton here mentioned, that the 
lord cannot have the penalty and double value against his male ward 
but after a lawful tender of marriage made by him unto the infant, 
and also after his taking of another wife, before he be of age to be 
out of ward ; and that the woman, so to be tendered to the heir, 
must be without disparagement, appeareth before ; and this tender 
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must be personal, by shewing unto him the person of the woman. 
40b jB. 3. 6 b. 5 Co. 58; and for the doing [this], the lord shall 
have time and space until the infant do come to his full age of twenty- 
one years, as appeareth ; but if the infant do prevent his lord, and 
marry himself after his age of consent, so that it is vain for the lord 
now to tender him marriage, and it is said, lex neminem cogit ad 
vana sett inuiilia peragenda , quia inutilis labor stultus ; 5 Co, 2 1 
and 29 ; yet the lord, to have the double value, is to tender to the 
infant another marriage after ; for conformity in this case is a kind 
of necessity. Finch , lib, 3. fo. 9 b. m 

But in this special case, viz. if the lord do recover the value of 
the marriage, against the ravishes of the heir, and after he do tender 
unto the heir marriage, and he do refuse, and marry himself to 
another within age, yet the lord shall not have the double value 
against the heir, because he hath recovered already against the 
ravisher. Bro. Forfeiture de Marriage , 13. Old N, B, in the end 
of the Writ de Ejectione Cu stadia’. 

At the common law there was no forfeiture, but at the common 
law [lay] not only the writ de valor e marifagii, but also quare se 
intrusit, maritagio non sail facto. 5 Co. 127, 31 Ass. pi. 2G. 

Also, by this statute, dominus retineat terrain ejus ultra terminum 
viginti unum annorum per tantum tempus quod hide possit perch 
pere duplicem valorem maritagii , Sfc. so that by the express words 
the profits shall be accounted parcel of the double*value ; but incase 
of the single value, the w ords of the statute are, det domino ct satis - 
facial ei, Sfc. pro maritagio suo , antequam terrain suam re dpi at, 
by which words it appeareth, that the lord shall receive the profits to 
liis own use, till the heir do satisfy him. 4 Co. 82. 27 //. 8. 5 b . 
3lAss.pl 26. 43 E. 3. 21. 

And therefore the lord shall not have a writ for the single, nor 
for the double value, but upon an abatement of the heir, or else in 
case where he hath the wardship of his body, and not of his land ; 
for where he hath the land there he may retain, &c. Bro . tit. For- 
feiture of Marriage , 13. N. B . in fine de Ejectione Custodice. 

The queen reservetli the custody of the lands, and granteth out 
the marriage of the heir, the grantee doth make a tender, and the 
heir refuseth, and at Jiis full age sueth his livery ; the grantee prayeth 
that he may have the lands to his use, until the heir hath paid his 
marriage, he would have it as a distress and gage, Dyer and Saun- 
ders, assistants, deemed to grant it; the same law is in the case 
of a common guardian in chivalry. 9 El 26 0, pi 23. 



b. 2 . s. 110, 11, 12. • knight’s service. 225 

But the single marriage, tfyat is to say, valor maritagii de mero 
jure per tinet ad dominmnfeodi , as in the end of this seventh chapter 
doth appear; for at the common law, before the making of this 
statute, the guardian might in action of trespass recover it in da- 
mages, and the guardian might by the common law hold the land of 
such an heir male nomine paence, till the value had been paid; and 
therefore, although no tender be made, the guardian may at his 
election retain the lands, or bring his writ de valor e maritagii . — 
6 Co. 71. 5 Co. 127. Keilw. 126. 

Also, upon the statute Westm. 2. cap. 22, if the guardian do not 
tender a man to his feiftale ward during those two years, he shall 
not recover valorem maritagii , h> the express words of the statute. 
Ibid . Dr. Cowell's Inst, li . 1, de Nuptiis, tit. 10. §4«, saith, neque 
tamen matrimonia usque adeo sunt libera a pud nos , $e. for by IIul’s 
Bachalarius, idri usque juris , in 7 II. 6. 1 1 a. eompulsio est duplex , 
prceeis a et causatira , as in this case. 


§ 111. Also, divers tenants hold of their lords by knight’s service, 
and yet they hold not by escuage, neither shall they pay escuage ; 
as they which hold of their lords by castle-ward, that is to say, to 
ward a tower of the castle of them lord, or a door, or some other 
place, of the castle,, upon reasonable warning, when their lords hear 
that the enemies will come, or are cAne in England. And in many 
other cases a man may hold by knight's service, and yet he holdeth 
not by escuage, nor shall pay escuage, as shall be said in the tenure 
by grand serjeanty. But in all cases where a man holds by knight’s 
service, this service draweth to the lord, ward and marriage. 


All matters mentioned in this section, are, before at large in the 
beginning of this chapter, section 103: v 


§ 112. And if a tenant which lioldeth of his lord by the service of 
a whole knight’s fee, dieth, his heir then being of full age, (seif.) 
of twenty-one years, then the lord shall have 1G0*\ for a relief, and 
of the heir of him which holds by the moiety of a knight’s fee, 50*’. 


p 
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and of him which holds by the fourth part of a knight’s fee, 26s. 
and so he which holds more, more, and which less, less, 

§ 113, Also, a man may hold his land of his lord by the service 
of two knights' fees ; and then the heir, beii\g of full age at the 
time of the death of his ancestor, shall pay to his lord 10/, for relief. 

As wardship and marriage are incident to knight’s service, in case 
where the heir is within age at the time of the death of the ancestor, 
so relief is due to the lord when the heir is of full age at the death 
of his ancestor. 

But in case where the lo$d hdtb had, or might take his benefit by 
the wardship or marriage of the heir, there no relief is payable by 
the express words of Magna Charta, cap. 3. Postquam talis hares 
fuerit in custodid cum ad cctatcm pervenerit ( sciL) viginti unius 
anni habeat hcereditatem suam sine relevio et sine fine . 

Relief is no part of the service, but a fruit and approvement of 
the service, and as a blossom or fruit fallen from the tree. 3 Co . 
66 a ; and therefore if a man do enfeoff' another to hold of him by 
fealty and 1 2d. for all services ana demands, yet he shall have relief, 
because relief is no service of itself, but an improvement, which 
issueth from the service. Relief, Fiiz. 13. A man did hold of 
another by knight’s service, and died, his heir being of full age, 
the question is, if the lord may have an action ofc debt for the relief 
or not ; and it was argued, that no, because it is parcel of the seignory, 
and of the same nature that the rent is, although it be not annual, 
and is not a thing incident unto a seignory, as waif, stray, or such 
like ; and although for escuage a man might have an action of debt, 
yet it is not unto this case, because escuage is assessed by parliament, 
and is a thing that is made a duty by parliament, but relief is not 
given by the statute of Magna Charta, cap. 2, and this is proved by 
the words of the statute, which are secundum antiquum consuetu - 
dinem prius usilatani, so nothing is given by the statute, but it is 
an affirmance of the common law : but Keble was of a contrary 
opinion, and his reason was, because this relief is but a cognizance 
or acknowledgment after the death of the ancestor to be made unto 
the lord, and is not of the same nature that the rent is ; for a man 
cannot have a prcecipe for a relief, as it is not annual, but a casualty, 
which peradventure the lord shall not have during his life, and also 
the statute of Magna Charta hath made the relief certain, so it is in 
a manner as a thing adjudged, and therefore the action of debt doth 
lie well. Keilw* 13 3. 
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But distress is the ordinary remedy in this case, and the land is 
chargeable therewith, in whose hands soever it cometh after the re- 
lief is due ; the acceptance of the rent or service by the hands of the 
feoffee, do not bar the lord of his relief due before, nor the ac- 
ceptance of homage, or any other service of the heir, do not bar 
the lord of his relief. Ibid. 

And so relief needeth no avowry to be made upon any person 
certain; for if relief were part of the service, no action of debt 
might lie for it, so long as the rent hath continuance; but that an 
action of debt will lie for relief, it is proved by this book, and many 
others. Dyer, Hi a. 32 II. 8. rot. & 429. 20 H. 7. per Brian ; but 
this is to be understood, that the executoVs of the lord may have an 
action of debt in this case, but the lord himself must distrain, and 
shall not have an action of debt. 4 Co. 49 b . 

Note also, in this case relief is not payable but by the heir in by 
descent, and not by any purchaser ; for if the father seised in fee 
did enfeoff his son and heir of full age, and dietli, # he shall pay no 
relief, for this case is out of the statute of Marlebridge, cap. 6 , de 
his qui primogenit os feoff ari solent infra re tat cm, Stamf. Prerog. 9. 
cap. 1 , and is not to be taken by equity to extend to this case. — 

17 [27] E. 3. (53. But note, this is remedied by 32 et 34 [II. 8. of] 
Wills. 3 Co. G6 a. Debet releivam , saith liracton, qui succedit 

jure hrereditario, non antem qui acquirit. Ibid. [Lib. 2. c. 36. 
fo. 84.] tide Keilfv. 136 b. * 

And qurere , if the heir female in such case be fourteen years old 
at the time of the death of her ancestor, whether she must then pay 
relief, or not till she be of the age of twenty-one years, or suppose 
she do marry a man of full age. 

But there hath been great question in our books, when the heir 
within age holdeth part of his lands of the king, and other parts of 
other lords by knight’s "service, in which case the king shall only 
have the wardship of the body, *and of all the lands by his preroga- 
tive, whether those other lords should lose their reliefs and rents, 
because their seignories were suspended, or what remedy those others 
have against the heir, when he is of full age, and out of the ward- 
ship of the king, or to sue to the king by petition. Stamf. Prerog. 
cap . 1, in fine. Bract on, It. 2. fo. 8 2 a. 26//. 8.2. 4 E. 3. 8 et24. 

18 H. 7. 15 a, and the heir shall pay relief in this case. 

And long before the Conquest every feud or fief paid relief or 
heriot upon death of the tenant, and the heir or successor came in 
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always, as at this clay, in some fashion of a new purchase ; and 
[relief] is more ancient than wardship and marriage. Selden, 302, 
in Ms Titles of Honor . 

Bracton, in the chapter first before mentioned, giveth a reason of 
this word relief, quia hevreditas qure jure ns fait per antecessoris 
dc ccs sum, rele va f ur in mantis /tiered urn , et propter talon relemtioneni 
facicnda erit ah Juer'de (jure dam pircsta/io qure dicifur relevium . 
Vide Dr . CowclVs Infer]), verba , Relief. 

Relief or heriots in ancient time before the Conquest were paid 
by the heir to his lord in such things as were for martial furniture, 
as horses, spears, shields, money, and the like. Selden , 225 and 
300. But in tills place ifc shewed the rule and certainty what this 
relief shall be, viz. according to the quantity of the tenure by knight's 
service, for it is so declared by Magna Charta, cap. 2, lucres eel 
/uc redes militis de feodo militis Integra habeat iuereditaiem per 
centum solidos ad plus , et qui minus habnerit , minus det , secundum 
anti qu am constat udinem feodorum ; and there is also shewed what is 
the relief for an earldom or barony, and by that a man may collect 
what value or yearly revenue the law required to be for the support 
of every degree of honor in the commonwealth, for always the 
fourth part of the revenue was payable for relief, 7 Co. 33 b, and 
more at large in 9 Co. 121, and in Selden, fa. 232. 

§ 114. Note, if there be 'grand-father, father, and son, and the 
mother dieth, living the father of the son, and after the grand- 
father, which holds his land by knight’s service, dieth seised, and 
his land descend to the son of the mother as heir to the grandfather, 
who is within age ; in this case the lord shall have the wardship of 
the land, but not of the body of the heir, because none shall be in 
ward of his body to any lord, living his father, for the father during 
his life shall have the marriage of his heir apparent, and not the 
lord. Otherwise it is, where the father dieth living the mother, 
where the land holden in chivalry descends to the son on the part 
of the father, &c. 

By this case is shewed a prerogative, which by the law is given 
unto the 9 father during his life, in the body of his child, and a cer- 
tain privilege unto the child in regard of his father; and this maxim 
of the common law is framed according to the law of nature, whereof 
see at large, example in Ploicd. 304 b. but in this case the same 
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privilege is not unto the mother ( 1 ), and unto the child in regard of 
the mother, and the cause of this diversity is propter excellent} am, 
when God had divided reasonable creatures into two sexes, viz. male 
and female, mas est prcestantior , deterior fcemina; also men for the 
greater part are more reasonable than women, and to all government 
and directions men are more apt than women are, mas ad principa- 
turn potior est nalurd quam foamina y all these sentences gathered 
out of Aristotle are found and read in our law books. Plotvd. 305. 

But this privilege, in this section mentioned, is only in regard of 
the heir apparent to the father ; for if the case be, that a man by 
his first wife have issue a son, and she dieth, and he taketli another 
wife, and by her also hath issue* another son, that wife also dieth, 
and lands h olden by knight’s service or in capita descend unto the 
issue of the second wife, from the ancestor of the part of his 
mother, he shall be in ward, if he be within age, although his 
father be living. 31 E. 1. Guard . 154. Fitz. 

Or if the father be attainted of felony or treason, in this case his 
son is not heir apparent, and therefore the lord of whom the land 
is holden shall have the wardship of the son in this case which 
Littleton doth put. 3 Co. fo. 38 a. 

Also, if a man have issue a daughter and heir apparent by his 
wife, that is an inheritrix, and the wife dieth, and the lands descend 
unto the daughter, living the father, holden by knight's service, 
she shall not be i» ward, but privileged as a son and heir apparent 
should be; 3 Co. 38 b. 6 Co. 22. 7 Co. 1 3 6. which case is im- 

plied in this section of Littleton, though it be not expressed. 

And so it seemeth if a man have issue by his first wife, a daugh- 
ter, and by his second wife inheritrix, as aforesaid, one other 
daughter, and lands holden by knight’s service descend unto the 
second daughter after the death of her mother, she is sufficient heir 
apparent unto her father, and shall not be in ward during her 
father’s life, for they are both but as one heir apparent unto their 
father. 

Note, if a man have issue two sons, his eldest son dieth without 
issue, the father also shall have the marriage of his second son ; for 
he is now his son and heir. — See for these matters hi the book pub- 
lished by Edward Phillips . 

Note also, that one may be heir apparent and yet by matter ex 
post facto become no such heir apparent, able to enjoy this privr 

M) So it iV ivMjlvnl iu *>■/ Eli/, io. . 167 . j>1. I;. \ Note hi MS. 
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lege ; as for example, a man hath issue by his first wife inheritrix 
one daughter and heir, the mother dieth seised of land holden by 
knight's service, the daughter shall not be in ward, but privileged 
by her father ; but if afterwards her father taketh another wife, and 
hath issue by her a son, now his son is heir apparent, and therefore 
his eldest daughter hath no longer privilege. 6 Co. 22. 

And note, that this privilege and benefit to the heir apparent, the 
father cannot waive or refuse, no more than a man may waive and 
refuse the estate of tenancy by the curtesy, neither can he forfeit 
his right therein by [outlawry] in a personal action: 33 H. 6. 55. 
7 Co. 1 3 b. neither may the father compel the son to marry, or 
have of him the value of his marriage, for nature hath annexed it 
to the person of the father, as the lord may. 

The words in this place are, viz. the father during his life shall 
have the marriage of his heir apparent and not the lord, upon which 
words this case is put: lord and femme, tenants by service of 
chivalry, the tenant maketh a lease for life, and after the lord and 
the tenant intermarry, and have issue between them, the wife dieth, 
and after the father dieth, the son within age, that his executors 
shall not have the ward by reason of his seignory, for his father was 
in jure naturce , which is more ancient and inseparable, and so 
vested in him to the use and advantage of the heir apparent, that 
no profit thereby shall be made to the father in this case, or to 
his executors, or any prejudice /into the said heir.* 3 Co. 39. 

By this case also we are taught, that this privilege doth extend 
only to free the body of the heir apparent, yet leaveth the wardship 
of the land unto the lord, from whom it originally was derived ; 
and so may be observed that the law doth sometimes divide and 
sever the body from the land ; for if a man have issue by [his] first 
[ wife ], and afterwards taketh another wife in possession of lands 
of estate of inheritance, holden by knight’s service, and hath issue 
also by her, now the husband shall hold the land as tenant by the 
curtesy, but the lord shall have the custody and wardship of the 
body of the son, because he is not heir apparent unto his father. 

2 E. 2. Card. 3. Fitz. 

Note also, it hath been lately resolved, that the grandfather shall 
not have this privilege to save his heir apparent from wardship, as 
the father might do ; for the law judgeth that the blood is more cold 
between grandfather and his nephew, than it is between the father 
and his own child, and in many cases they are esteemed as strangers 
and of strange blood. 2 Co. 93. at G Co. 22 b. et ride Ibid , 
in 77 a. 
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But Pasche, 31 E. 1. the opinion was, that if the father also have 
not lands which may descend to his issue from himself, that in such 
cases the issue should be in ward for his mother’s land, if he be 
within age at the tinje of the descent, although his father be now 
living ; but the law is not so now taken. Fitz. N . B. 143. Gard. 
154. Fitz . 

§ 115. Note, if a man be seised of land which is holden by 
knight's service, and maketh a feoffment in fee to his own use, and 
dieth seised of the use, *his heir within age, and no will declared 
by him, the lord shall have a wrii? df right of the wardship of the 
body and land, as if the tenant had died seised of the demesne. 
And if the heir be of full age at the time of the decease of his 
ancestor, in this case he shall pay relief, as if he had been seised 
of the demesne. And this is by the statute of 4 H. 7. cap. 17. 

First it is to be observed throughout this book, that all those 
cases which are marked with this N mark *, are not Littleton’s own 
cases, but added thereto by some students, and therefore they are 
not of that credit and estimation as his other cases are. Plowd . 
Vide 8 Co . 15 3 a, where he saith, that words in sect. 513, u stude 
e amain dwersitatis were never added by Littleton himself, and yet 
in that place there is not that mark, arid here is only a recital of 
the statute 4H. 7. cap. 17, which was made for to reform one mis- 
chief amongst many other, which was in those days by the subtle 
invention of uses. 

Note upon this statute in Stamford's Prerog . cap . 1. fo. 9. et in 
Keilw. 13 //. 7. 33. et 4 Co. 4 b. Dyer, fo. 8. 

And though in some one king’s reign certain of those fraudulent 
devices were reformed, and other kings* reigns some other, yet at 
the last to meet with them all, and to overtake them altogether, one 
statute was made in the 27th year of King H. 8. cap. 10. and of 
this matter you may read in Chudleiglis case, 1 Co. ; and one point 
here may be well learned, that no delusion or fraud may be averred 
upon a will, for nemo prccsumitur esse immemor suce ccternae salutis et 
maxime in articulo mortis et omne testamenium mortc consummatum 
esL 6 Co. 76. 27 H. 8- 7 b . And therefore this statute of 

4 H. 7. cap. 17, which doth give the wardship of cestuy quc use f 
uiakcth exception when any will is by him declared. 
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§ 116. Note, there is guardian in right in chivalry, and guardian 
in deed in chivalry. Guardian in right in chivalry is, where the 
lord by reason of his seignory is seised of the wardship of the 
lands and of the heir, vt supra. Guardian 'in deed in chivalry 
is, where in such case the lord after his seisin grants, by deed or 
without deed, the wardship of the lands, or of the heir, or of 
both, to another, by force of which graht the grantee is in posses- 
sion. Then is the grantee called guardian in fait, or guardian in 
deed. 

And to end this chapter it is'here to be observed, that Littleton 
doth mistake the law, viz. that the wardship of the body may be 
granted without deed, which point in law is resolved by great au- 
thorities contrary to Littleton's opinion (1). Dyer, 370 a. Vide 
Perk. fo. 13 b. 


Lib. II. Car. V. — SOCAGE. 


§ 117. Tenure in socage is, where the tenant holdeth of his lord 
the tenancy by certain service for all manner of services, so that the 
service be not knight’s service. As where a man holdeth his land 
of his lord by fealty and certain rent, for all Vnanner of services ; 
or else where a man holdeth his land by homage, fealty, and certain 
rent, for all manner of services ; or where a man holdeth his land 
by homage and fealty for all manner of services; for homage by 
itself maketh not knight’s service. 

§ 118. Also, a man may hold of his lord by fealty only, and such 
tenure is tenure in socage ; for every tenure which is not tenure in 
chivalry, is a tenure- in socage. 


(l) Here Littleton alErmeth, the ward- 
ship ot‘ the body may be granted over 
w ithout deed ; and here note a diversity 
between an original chattel of a thing 
that the property lierli in grant, and a 
chattel derived out of a freehold Of any 
thing that licth m grant. As if a man 
maketh a lease for years of a villein, this 
cannot be done without deed, neither can 
th*. lessee assign u over without deed; 


because it is derived out of a freehold, 

that licth in grant. j iuf tJ)e war< | s Jiip 0 f 

the body is an original chattel during the 
minority, derived out of no freehold; and 
theielore as the law createth it without 
deed, so it may be assigned over without 
deed. V> Eliz. Dyer, 371. 35 H. 8. Bro. 
Grant, 85 . — Note in MS . — And see Co. 
Lit. 85 a, whence this case seeuis to have 
been added.— Ld. 
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Here are taught two things, 1. that in our law there are but two 
tenures, whereby lands and tenements are holden ; that is, knight's 
service and socage; the former being proper to the warrior, and 
the latter to the husbandman ; for as knight’s service land required 
the service of tenant in warfare and battle abroad, so socage land, 
and that tenure, commanded his attendance at the plough, and 
other the lord’s affairs of husbandry at home ; the one by manhood 
defending the lord’s life ‘ and person ; the other by industry main- 
taining with rent, corn, and victual, his estate and family. Lambert's 
Customs of Kent , 53 9. % But both the one tenure and the other are 
specially described by divers names and appellations ; as to hold by 
escuage, or by castle-guard, or by coi nage, or by grand serjeanty, 
or in capita , are tenures by knight’s service; and so tenure in 
burgage, ancient demesne, petty serjeanty, gavelkind, escuage 
certain, or any otherwise, not being tenure by knight’s service, is 
a tenure in socage. 

In ancient time gentlemen were distinguished. from yeomen by 
the diversity of those tenures: Lambert's Perambulations , 121. but 
as nothing is more uncertain, than the estates we have in lands and 
livings, if that at best I may call an estate, which never standeth 
even so long since these tenures have been so indifferently mixed 
and confounded in the hands of each sort, that there is not any 
note of difference to be gathered by them ; and against miles and 
tenant by knight* service were libSr socmannus i burgensis , rillanus , 
tenant in ancient demesne, and serviens , opposed ; and tenants in 
ancient demesne, although they had their large liberty of discharge 
and quiet, as now, yet were reckoned so far from the worth of old 
tenants by knight’s service, that they bad not rank amongst the 
liberi homines. Vide Selden , 334, 355, in his Titles of Honor . 

The second observation in this section is, that homage is not 
incident only to the tenure by knight’s service: for homage may be 
parcel of the service of socage tenure, if so it were reserved at the 
creation of the tenure; and both these points Bracton, in his second 
book, cap. 35, described thus ( 1 ) : did potent sacagium d socco 
et indr trnentes [ qui tenant'] in so c agio soccmanni diet poterunt y 
cd quod deputati sunt ut videtur tantummodo ad culturam , et quorum 
cuslodia et maritagium ad propinqmores parcnles , jure sanguinis 
pertinebit . Et si aliquando hide da facto capiatur [ homagium ] 


(l) See Co. Lit. 86 a. — Lrf. 
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( quod pluries contingit ) non tamen propter hoc habebit domtnus 
capitalis custodiam ct maritagium , quia non semper sequitur homa- 
gium , licet quandoque . 


§ 1 19. And it is said, that the reason, why such tenure is called 
and hath the name of tenure in socage, is this : because socagium 
idem est quod servitium socce, and soca idem est quod caruca , fyc* 
soil . a soke or plough. In ancient time, before the limitation of 
time of memory, a great part of the tenants, which held of their 

« i 

lords by socage, ought to tome „ with their ploughs, every of the 
said tenants for certain days in the year to plough and sow the 
demesnes of the lord. And for that such works were done for the 
livelihood and sustenance of their lord, they were quit against their 
lord of all manner of services, &c. And because that such ser- 
vices were done with their ploughs, this tenure was called tenure in 
socage. And afterwards these services were changed into money, 
by the consent of the tenants and by the desire of the lords, viz. 
into an annual rent, &c. But yet the name of socage remaineth, 
and in divers places the tenants yet do such services with their 
plougbs to their lords; so thaj all manner of tenures, which are 
not tenures by knight’s service, are called tenures in socage. 


And Littleton saith, that the cause wherefore this tenure is said 
and hath the name of tenure in socage is this, quia socagium idem 
est quod servitium soca:, et soca idem est quod caruca ; charou , in 
French, signifieth a plough, but [by] ancienter authority caruca is 
not a plough, but a chariot, or such like, as caruca cumjunctura 
ligata . — ( See in the j>reface to Ilengham , fo. 6. and in the notes 
upon Ilengham , 127.) 

The words following in this section are, And in ancient time 
before the limitation of time of memory, &c. for the understanding 
whereof see sect. 170. 

Great part [of] the tenants, who did hold of their lords by 
socage, did come with their ploughs certain days yearly for to plough 
and sow the demesnes of the lord, and because such works were 
made for the livelihood and sustenance of the lords, they were quit 
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against their lords for all other manner of services. Which manner 
of service changed afterwards into a yearly sum of money, but the 
original name doth continue at this day : see 4 Co. 88 a. and in 
Sir John Davies* R . fo. 3 a. as the like is in other points of our 
law, for at this day the view of frank-pledge, and the putting in of 
frank-pledges, and the decemarii are but bare names of things past ; 
the use and substance is absolute and gone. The Lord Chancellor's 
[ Egerlon ] Speech , 78. and more of the change of service see sect. 
130. Also, there were tenants in ancient demesne before the Con- 
quest, and for certainty therein, and to know of what manors such 
tenants did hold, it appears by the book of Domesday, that such 
tenants as did hold of any of thoke* manors that were in the hands 
of King Edward the son of King Ethelred, or of King William the 
Conqueror, were tenants in ancient demesne, and these tenants then 
had, and yet have, these privileges amongst others ; for that they 
were bound by their tenure to plough and husband the kings de- 
mesnes, &c. before and in the Conqueror’s time, therefore they 
were not to be returned burgesses to serve in parliament, to the end 
they might intend the king’s husbandry the better: 2dly. they were 
not to be contributory to the knights of shires that serve in par- 
liament, which privileges, though the cause ceaseth, continue to 
this day. 9 Co. Pref. jo. 5 a. and noia , in Sir John Davies' book , 
j'o. 3 a. 

And in the old book of the Terms qf our Law> fo. 176, it is said, 
the alteration and change of this original service into a yearly rent 
•was in the reign of King Henry 1. and herewith doth agree Ger- 
vasius Tilburiensis, who writ in the time of Henry 2. until the time, 
saith he, of King Henry 1. the kings used not to receive money 
of their lands, but victuals for the necessary provision of their 
houses, and towards the payment of the soldiers’ wages, and such 
like charges, money was raised out of the cities and castles, in 
which husbandry and tillage was not exercised ; but at the length 
when as the king being in the parts beyond the seas, needed ready 
money towards the furniture of his wars, and his subjects and 
farmers complained that they were grievously troubled by carriage 
of victuals into sundry parts of this realm far distant from their 
dwelling-houses, the king directed to certain discreet persons, who 
having regarded to the value of those victuals, should reduce them 
into reasonable sums of money, the levying of which sums they 
appointed unto the sheriffs, taking order withall that he should pay 
them at the scale or beam, that is to say, he should pay 6tf. over 
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and above every pound weight of money, because they thought that 
the money in time would wax so much the worse for the wearing, &c. 
Lambert's Perambulation of Kent, 214. 


§ 120. Also, if a man holdeth of his lord by escuage certain, 
scil, in this manner, when the escuage runneth and is assessed by 
parliament to a greater or lesser sum, that the tenant shall pay to 
his lord but half a mark for escuage, and no more nor less, to how 
great a sum, or to how little the escuage funneth, &c. such tenure 
is tenure in socage, and noyt knight’s service. But where the sum 
which the tenant shall pay for escuage is uncertain, sell, where it 
may be that the sum that the tenant shall pay for escuage to his lord 
may be at one time more, and at another time less, according as it 
is assessed, &c. such tenure is tenure by knights service. 


( 1 ) In the chapter of Escuage Littleton hath declared the law 
touching escuage uncertain, which maketh a tenure by knight’s 
service, vide ante , sect . 1)8, 99; and in this place he speaketh of 
escuage certain, which is socage, and not knight’s service. 

§ 121. Also, if a man holdeth his land to pay a certain rent to 
his lord for castle-guard, this tenure is tenure in socage. But where 
the tenant ought by himself or by another to do castle-guard, such 
tenure is tenure by knight’s service. 


In this place is shewed, if a man do hold his land for to pay a 
certain rent unto his lord for castle-guard, such a tenure is a tenure 
in socage; but where the tenant ought, by himself or by another, 
to keep the castle, such a tenure is a tenure by knight’s service; 
and it is said in 4 Co. 88, in Sir William Capell's ease , that in 


. 0) Tliis note on this section is I have put it in the text, as the place 

in the margin of the MS. and seems to which it was evidently intended to oc- 

have been added subsequently, to ac- cupy.*— £d, 

count tor the omission of this section. 
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ancient time all tenures for castle-guard were knight’s service, but 
afterwards many of those tenures were changed by mutual consent 
of the lords and tenants into a yearly rent; and though it be still 
said, that such yearly rents be paid pro war do castri , yet it is now 
socage tenure. 

And when the tenure is by certain [ rent ] for castle-guard, al- 
though the castle be utterly ruinated, and fallen down, yet the lord 
doth not thereby lose his rent ; neither is it suspended till the castle 
be re-edified, but he may distrain for the same [after the] usual 
days of payment; but if the tenure he by castle-guard, which is 
knight’s service, in that case the personal service is suspended till 
the castle be re-edified ; in both*c!tses though the castle be utterly 
ruinated, yet the tenure doth remain. See Sir John Davies' JR. 3 a . 

The original of this tenure was made by William the Conqueror, 
when he gave to John Fynes, a nobleman, not only the custody of 
Dover Castle, but the government of the rest of the ports also, by 
gift of inheritance, naming him Constable of Dover and Warden of 
the Cinque Ports; and to the end that he should be of sufficient 
ability to. bear the charge of the defence thereof, he gave him to 
the number of 15 knight’s fees of land, and possession, willing him 
to communicate some parts of that gift to such other valiant and 
trusty persons, as he should best like of, for the more sure preser- 
vation of that his most noble and precious peer, which he did 
accordingly, and imparting liberally unto them of that which he 
had received, bound them by tenure of those lands received of the 
king, to maintain 112 soldiers amongst them, which number he so 
divided by months of the year, that 25 were continually to watch 
and ward with the castle, for their several stints of time, and all 
the rest ready at commandment upon whatsoever necessity; but 
that military service at this day is redeemed with a yearly payment 
of money ; for when Sir Hubert de Burgh was constable of this 
castle, to have every month new wardens for the castle-guard, [he] 
procured by the assent of King H. 8. and of all that held that castle, 
that every one should send for the ward of one month 10s. and 
that therewith certain men elect and sworn, as well horse as foot, 
should be waged for to keep the castle. Lambert's Perambulation , 
124, et seq . Camden's Kent , 345. And vide Fitz. N . B . 256 a, and 
Stanif. Prerog . cap. 7. fo. 29 ft, an opinion that, notwithstanding 
this mutual agreement, the ancient tenure by knight’s service is 
not changed into socage tenure, but saving the reverence due to 
those justices, it was in 4 Co. 88, before mentioned, that this rent 
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bo paid pro wardo castri, is in satisfaction wardi castri , for in 
that case and such like ( pro ) doth signify full and perpetual recom- 
pence and satisfaction, and not a condition or satisfaction temporary 
or for a time, so that the lord may have the castle-guard when he 
will, for the seisin of the rent is not the seisin of the castle-guard 
in that case. Nota in Sir John Davies' R.fo. 3 a , b . 


§ 122. Also, in all cases where the tenant holdeth of his lord 
to pay unto him any certain rent, this rent i? called rent service. 


This section concerning rent may be reserved to the twelfth 
chapter of this book, which teacheth of all manner of rents. 


§ 123. Also, in such tenures in socage, if the tenant have issue 
and die, his issue being w f ithin the age of fourteen years, then the 
next friend of that heir, to whom the inheritance cannot descend, 
shall have the wardship of the land and of the heir until the age 
of fourteen years, and such guardian is called guardian in socage. 
For if the land descend to the heir of the part of the father, then 
the mother, or other next cousin of the part o^ the mother, shall 
have the wardship. And if land descend to the heir of the part of 
the mother, then the father or next friend of the part of the father 
shall have the wardship of such lands or tenements. And when the 
heir cometh to the age of fourteen years complete, he may enter and 
oust the guardian in socage, and occupy the land himself, if he will. 
And such guardian in socage shall not take any issues or profits of 
such lands or tenements to his own use, but only to the use and 
profit of the heir ; and of this he shall render an account to the 
heir, when it pleaseth the heir after he accomplisheth the age of 
fourteen years. But such guardian upon his account shall have 
allowance of all his reasonable costs and expences in all things, &c. 
And if such guardian marry the heir within the age of fourteen 
years, he shall account to the heir, or his executors, of the value 
of the marriage, although that he took nothing for the value of the 
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marriage; for it shall be accounted his own folly, that he would 
marry him without taking the value of the marriage, unless that he 
xnarrieth him to such a marriage, that is as much worth in value as 
the marriage of the # heir. 


This manner of socage wardship is grounded upon an ancient 
rule, ntmquam custodia alicujus dc jure alicui remanet de quo ha - 
beatur suspitio quod pass 'd vel velit aliqvod jus in ipsa hcereditate 
clamare, Glanville , lib . 7. cap. 11, and Brae ton, lib . 1. cap. 37, 
and Britton , cap. 66. flee the notes upon Fortcscue , cap). 44. fo. 51, 
and in Plowd. 295 , Car ell's case* 0 

And it is to be observed, that the common law of England, and 
the civil law, are divers in this point concerning the tutorship of 
infants, whereof read the reason for both parts in Fortescue, cap. 44 . 

And as the heir, in this case of socage tenure, may enter and 
expulse his guardian, after he hath accomplished that age which by 
the law is appointed, so the guardian during his lawful possession 
may not be disturbed, neither by the heir himself nor by any other, 
though peradventure they think to do more for the profit of the 
heir, than the rightful guardian Mill do ; for the guardian is called 
guardian in socage, as the author saith in this section, and guardian 
in socage, as the author saith in this section, may have an action 
of trespass against a stranger, for entering into any part of that 
land, &c. and he may maintain a writ of ravishment del gard 9 or 
ejectment de gar d 9 and a writ of right of ward; and if the heir 
do put him from his possession, he may re-enter well, 15/7.7. 13 b . 
18//. 7. 46. Keilw. Fitz. N. B. 139 /. 140; for although all he 
doth, is intended to the use of the ward, and not to his own benefit, 
yet his interest is settled in him by law, and they whose estates are 
by law, may maintain their possession, and punish any disturber 
thereof, 4 II. 7. 3. 18//. 7. 47 a, in Keilw. So the law doth give 

to the king the profits only of the lands of a man that is outlawed 
in an action personal, as appeareth 41 H. 7. 7 ; yet the king in that 
case may justify for damage feasant, and may have an action of 
trespass, because he hath interest in the land, though no estate* 
15 H. 7.2 b. 

It is apparent by the premises, and by the statute made at Marie* 
bridge, that the guardian in socage hath no interest, but only to the 
use of the heir, and not to his own use ; the consequence whereof 
is that which followeth here, sect. 125, his executors shall not have 
the custody which the testator had ; and if the guardian be out- 
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lawed or attainted, he shall not forfeit the custody to the king, 
Plowd. 294. Vide Bro. Garth b; nor a guardian in socage cannot 
grant that estate, never to be good after the death of such guardian ; 
or if a man be guardian in the right of his wife, if he do demise or 
grant any part thereof, and die, his wife surviving, shall avoid it ; 
so if the wife die, the husband’s interest shall be avoided by the 
next of the blood to the infant, for ces.su/ile causa cessabU effect us, 

ibid. 

And in regard that no benefit shall accrue to the next of kin, by 
bearing that office, and also because of dislike or distrust which the 
father of the infant hath in him to whom the law will dispose the 
guardianship, a question hath been moved, if the father may by his 
testament bequeath and dispose of that office during his child’s 
minority to some other his trusty friend, though lie be not next of 
blood unto the heir, 7 ct SIL 8. pL 1, in Keiltv . Also if lie, that by 
the law should be guard iaYi in socage, happen himself to be within 
age, a fool natural, or a madman, it seemeth to be reason, that lie 
be not admitted io the office of trust; qui seipsum rcgcre von potest 
nec alios . 

And concerning the time or age when the infant in this case may 
bring his action of account, doubt hath been made, some affirming 
with Littleton in this place, that at any time after he hath accom- 
plished his age of fourteen years ; and their reason is, because the 
law hath settled in him the ri^ht and possession in the land, which 
is the principal and real, therefore a fortiori he may have an 
action of account for the profits received out of the land, being a 
thing personal, and that ( Kailw . 131) others say, that Littleton in 
this point is against himself, for before, sdet. 108, he saith, that in 
the like case the infant may have an account when he cometh to his 
full age, which is twenty-one years : also Keble doth confess, that 
this case hath been oftentimes adjudged ; and the statute of Marie- 
bridge, cap. 17, upon the words “ cum ad legitimam cctatem per - 
renit ” hath been so construed, and the law so used always; this use 
doth make the law, because use and practice [are] ever the best 
expositors of the true intent and meaning of statutes ; and the reason 
which is made for this side is, because before his age of twenty- 
one years the law doth not judge him of sufficient discretion to 
bring an action, neither can he before that age rftake a sufficient 
acquittance ( 1 ). 29J3f3. 4. F.N.B. 118 b. 

(l) See Co. Lit. 89 a, Xord Coke has elated and resolved this point much more 
logically and concisely.— Ed. 
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But not a, a writ of account may be brought ty the heirs in 
gavelkind against the guardians, at any time after they do ac- 
complish their age of fifteen years ; for then they may enter into 
their lands, and sell it by the custom which is the 'principal. Cromp- 
to?is Courts , 11(>. 29 E. 3. 4. Avowry, in Fitz. 220. 

And note, that the church of Hereford hath such a custom, that 
the dean and chapter shall have the wardship of the land, and of 
the heirs of their tenants, who be within age, holding them by 
socage or by knight’s service, &e. ; and this was adjudged a good 
custom, and they did sej^e an infant who did hold in socage by the 
custom. 8 //. 3. Fitz. Prescription , 50. 


§ 124. And if any other man, who is not the next friend, occupies 
the lands or tenements of the heir as guardian in socage, he shall be 
compelled to yield an account to the heir, as well as if he had been 
next friend ; for it is no plea for him in the writ of account to say, 
that he is not the next friend, &c. but he shall answer whether he 
hath occupied the lands or tenements as guardian in socage or no. 
But qua; re , if after the heir hath accomplished the age of fourteen 
years, and the guardian in socage continually occupietli the land 
until the heir comes to full age, soil, of twenty-one years, if the 
heir at his full age shall have an action of account against the guar- 
dian, from the time that he occupied after the said fourteen years, 
as guardian in socage, or against him as his bailiff. 


This section containeth two several matters ; first is confirmed by 
many authorities, viz. 12 It. 7. 26 a. per Constable . 4 E . 3. Accompt , 
107. Fitz. 13 E. 3. Accompt , 77. Fitz . 

The second part whereof Littleton maketh a qucere ( 1 ), is well 
resolved by F.N.li.fo, 118 6, in these words ; if a man, during 
the non-age of the heir, enter into the lands of the heir, which he 
hath by descent, and take the profits thereof to the use of the heir, 
the heir at his full age shall have a writ of account against him, as 


(l) Lord Coke says, that this qucere came not out of Littleton’s quiver : and he 
resolves the doubt by quoting F. N. B. 118. — Kd. 
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guardian of the profits received, till the heir doth come to the age 
of fourteen years ; [ and for the profits received after he came to the 
age of fourteen years ] the heir shall have a writ of account against 
him for those, as bailiff', and not as guardian, for he cannot be 
guardian to the heir longer for [socage] lands; [but] the heir 
shall not have an action of account against one as guardian, till the 
heir be of full age, twenty-one years ; and this is by the words of the 
statute, which are qui cum ad a* tat cm pervenerit , §c. But he may 
have an action of account against a bailiff* during his non-age, at 
what time lie will, against him who takctfi the profits of his lands 
which he hath by descent, if he be not guardian in socage in right. 


§ 125. Also, if guardian in chivalry makes his executors and die, 
the heir being within age, &c. the executors shall have the wardship 
during the non-age, &c. But if the guardian in socage makes his 
executors and die, the heir being within the age of fourteen years, 
his executors shall not have the wardship ; but another, the next 
friend, to whom the inheritance cannot descend, shall have the ward- 
ship, &c. And the reason of this diversity is, because the guardian 
in chivalry hath the wardship to his own use, and the guardian in 
socage hath not the wardship to his own use, but to the use of the 
heir. And in this case where the guardian in socage dietli before 
any account made by him to the heir, of this the heir is without 
remedy, for that no writ of account lietli against the executors, 
but for the king only. 

Here two things also are taught; 1st, a diversity between guardian 
in chivalry and guardian in socage ; the one hath an interest in the 
wardship of the infant to his own use, but the other only to the use 
of the lieir ; and the consequence is, that after the death of the 
guardian by knights service, his interest shall go to his executors, 
as his other goods and chattels shall; but executors of guardian in 
socage shall not have to do with the estate of the infant, for nothing 
shall be to the executors of any man, but such wherein the testator 
had property to his own use. See Plowd. 2 93) and see in 6 Co. 
57 b. 

The second observation is, that no action of account lietli against 
the executors ; which rule is general, not only in the case of ac- 
count against the executors of any bailiff* or receiver; wherewith 



b. 2. s* 125. 


SOCAGE. 


243 


agreeth Fits. u N. B. 117 C. ; and the reason given for it is, that the 
law doth intend that executors cannot have knowledge of other man’s 
receipts, 7 H. 8. 180 b. in Keilw. et in Dyer , 23 a. 48 E. 8. 2 a. 
Mich . 2 //. 4. 13 b; in which last book is a caveat, that if the ex- 
ecutor do not shew this matter in abatement of the writ, but do enter 
in account, he shall be chargeable. In the conclusion of this sec- 
tion Littleton saitli, that no writ of account lietli against executors, 
4 E . 4. 25 a , by Littleton ; but that the king may have an action 
of account against the executors of his accountant or debtor ; the 
reason is, because thesaurus regis est pads vinculum et bellorum 
nervi , and therefore the law doth give unto the king full means and 
remedy to recover it. t ide o Co. >2 b. 11. 91 b. 

If the king’s officer do not account, but die, and make no exe- 
cutors nor administrators, if he had any land at the time of the 
assumption of the office, the ter-tenant shall be charged. Sir Wm. 
Seyntlows case, 5 Eliz. 224. pi. 32, [ Dycr.~\ 

And here note two things; 1st, that Littleton dkl learn this point 
of law touching the king’s prerogative out of the Exchequer, and not 
elsewhere; for in that court such matters are treated, and there the 
accounts for the duties of the king are discussed and answered, and 
who shall account, and who shall not: and there be records to 
warrant it ; and because; he found it so there used, he did affirm the 
law so to be, Plowd. 820 b ; and for matter criminal touching the 
king’s crown and clignity, the proper court for all those matters is 
the King’s Bench; and for other matters concerning the title of 
lands, tenements, goods and chattels, the Common Place is the 
proper court ; vide sect. 157; for as if a man do buy a horse, and 
will have a good assurance therein, he must [buy] it in a market 
or fair, and then pay toll ; so if the purchaser of lands will therein 
have perfect assurance, he must in the Common Place levy a line 
thereof. 3 Co. 78 b. 

The Chancery also may be well called officina reipublica from 
whence all original process do proceed. Vide the Lord Chancellor's 
Speech of Post-nati, 39. 

The second thing to be noted is, that this point of the king’s 
prerogative w r as by the order of the common law, as many others, 
for it is not mentioned in the treatise of Prerogativa Regis . Plowd . 
322 a. 
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§ 126. Also, the lord, of whom the land is liolden in socage, after 
the decease of his tenant, shall have relief in this manner. If the 
tenant holdeth by fealty and certain rent to pay yearly, &c. if the 
terms of payment be to pay at two terms of the year, or at four 
terms in the year, the lord shall have of the heir his tenant, as 
much as the rent amounts unto, which he payetli yearly. As if 
the tenant holds of his lord by fealty, and ten shillings rent payable 
at certain terms of the year, then the heir shall pay to the lord ten 
shillings for relief, beside the ten shillings' which he payetli for the 
rent. 

In the same manner it is, if a man be seised of certain land which 
is holden in socage, and maketli a feoffment in fee to his own use, 
and dieth seised of the use (his heir of the age of fourteen years 
or more, and no will by him declared ), the lord shall have relief 
of the heir, as afore is said. And this by the statute of 19 II. 7. 
cap. 15. 


In the chapter of Knight’s Service is spoken of relief ; but this 
payment of money or other rent that is payable by this heir in so- 
cage, is not properly a relief; for in the statute 28 E. 1, it is said, 
where any relief is given, there wardship is incident, et d contra , 
and to that effect is Bracton , lib. 2. cap. 36. nximcro 8 ; and read 
Ur. Cowell's Interp. verbo Relief. 

The words of the statute [are] “a free socman shall not give 
ward nor relief, but he shall double his rent after the death of his 
ancestor, according as he used to pay, and shall not be immea- 
surably grieved.” 

The relief for tenure in chivalry is according to the quantity of 
that tenure, viz. the fourth part, as before in that chapter ap- 
peareth ; but in socage it must be according to the quantity of the 
quit rent and rent service, which those tenants did yearly pay unto 
the lord, of whom they have been holden. 

So the relief which he must pay is one year’s overplus, that is to 
say, that money for his relief must be paid presently ; but his rent 
is to be paid at his usual rent days, and not otherwise. 16 //. 7. 
46 . 

If a man do hold of his lord by fealty, and \2d. rent, and after 
the lord releaseth or confirmeth the estate of the tenant, to hold of 
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him by 12 d. for all manner of services and demands, the question 
was, if the tenant die, whether his heir shall double his rent of 
1 2d. or not, and by the opinion of [the] books, he shall not; 
for by those general words “all demands,” the relief is extinct, as 
well as if relief had been by special words released. Keihv. 163. 
Vide [40] E.3. 22. et 47. 18 £.3. 2 6 a, Avowry , 99. Fit*. 

1 Co. 1116. Relief, 13. Fits. Avowry , 89. 

And more concerning relief, see in the next precedent chapter, 
sect . 113. 

And for a conclusion of this section, Littleton shewetli, that by 
the statute 19 II. 7. 15, the lords shall not be defrauded of their 
reliefs, though the tenants did # j)ht their lands into feoffees hands 
to their use ; of which fraudulent practices used to defeat lords of 
their wardship, see also in the last chapter, sect . 115, and how at 
this day all those fraudulent practices of uses arc remedied : By the 
statute 27 II. 8. cap. 1 , a man may make his will of all his lands 
liolden in socage, yet there is a proviso therein, that the lords shall 
not lose their relief, nor heriots. 


§ 127. And in this case, after the death of the tenant, such relief 
is due to the lord presently, of what age soever the heir be ; be- 
cause such lord cannot have the wardship of the body, nor of the 
land of the heir. * And the lord in* such case ought not to attend 
for the payment of his relief, according to the terms and days of 
payment of the rent; but he is to have his relief presently, and 
therefore he may forthwith distrain after the death of his tenant 
for relief. 

The relief for the lord in this case is due to him presently after 
the death of his tenant in socage, in regard that he cannot have 
the wardship of his land, or of his body, as the [ lord ] by knights 
service might have ; and though the heir in socage be within the 
age of fourteen years at the time of the death of his ancestor, the 
lord nevertheless shall not have the custody of him, nor of his lands, 
but his next cousin in form as before is said, who, if they pay unto 
the lord his relief due, shall be allowed thereof amongst other rea- 
sonable allowances upon their account. I idc sect, 123. 
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§ 128. In the same manner it is, where the tenant holdeth of his 
lord by fealty and a pound of pepper or cummin, and the tenant 
dieth, the lord shall have for relief a pound of cummin, or a pound 
of pepper, besides the common rent. In the same manner it is, 
where the tenant holdeth to pay yearly a number of capons or hens, 
or a pair of gloves, or certain bushels of corn, or such like. 


In this place is shewed, that it is not of necessity that the rent 
payable by the tenant be always in pern nils humeratis , so it be per 
quid tale quod tantundem raleat , qmr const stunt in pondere , numero , 
vel mensurd , in solido , rel in liquido, strut frumento , vino, oleo , 
secundum quod redditus direr sis modis accipiuntur. Br acton, lib . 2. 
cap. 36. numero 8 ; but if the tenure he by homage, or fealty, or 
suit, or to cover the hall of his lord [which], are not annual, no 
relief [ is due]. 

§ 129.* But in some case the lord ought to stay to distrain for his 
relief until a certain time. As if the tenant holds of his lord by a 
rose, or by a bushel of roses, to pay at the feast of St. John the 
Baptist, if such tenant dieth in winter, then the lord cannot dis- 
train for his relief, until the tiuje that roses, by tj^e course of the 
year, may have their growth, &c. And so of the like. 


In this place is shewed a special case, wherein the tenant may 
take a further time, avid the lord may not before future convenient 
season of the year, distrain for his relief due for socage tenure, lex 
non cogit ad impossibilia , 5 Co. 22, et lex non praeipit i nut ilia, 
quia inutilis labor slullus. Fo. 89, ibid. 


§ 130. Also, if any will ask, why a man may hold of his lord by 
fealfy only for all manner of services, insomuch as when the tenant 
shall do his fealty, he shall swear to his lord that he will do to his 
lord all manner of services due, and when lie hath done fealty, in 
this case no other service is due: to this it may be said, that where 
a tenant holds his land of his lord, it behoveth that he ousht to 
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do some service to his lord. For if the tenant nor his heirs ought 
to do no manner of service to his lord nor his heirs, then by long 
continuance of time it would grow out of memory, whether the land 
were holden of the lord, or of his heirs, or not, and then will men 
more often and more readily say, that the land is not holden of 
the lord, nor of his heirs, than otherwise; and hereupon the lord 
shall lose his escheat of the land, or perchance some other for- 
feiture or profit which he might have of the land. So it is reason, 
that the lord and his lipirs have some service done unto them, to 
prove and testify that the land is holden of them. 

§ 131. And for that fealty is incident to all manner of tenures, 
but to the tenure in frank-almoign ( as shall be said in the tenure 
of frank-almoign ), and for that the lord would not at the be- 
ginning of the tenure have any other service but fealty, it is reason, 
that a man may hold of his lord by fealty only; and when he hath 
done his fealty, he hath done all his services. 


The effect of these sections is to shew [that] tenures by the 
common law were created by the lord according to his pleasure, to 
hold by more or by lesser service, by knight’s service, or in socage ; 
but note at this <tay after the statute of quia emptores t err arum, 
which was made 18 E. 1, no tenures may be newly created by any 
in fee simple, except by the king only, and except the donor in tail. 

Also, here is shewed the benefits which a lord hath by his seignory, 
besides his yearly rent service ; viz. escheat of the very land or te- 
nancy, in case the tenant die without heir ; forfeiture, if he commit 
felony; and other profits, viz. ward, marriage, and relief, if the 
tenant hold in chivalry, and the doubling of the rent as aforesaid, if 
it be holden in socage, aide pour faire fils chevalier , et pour fille 
marier ; Kscuage . 

Note, Wheelers case , in G Co. 6 b , et sect. 227, and* that fealty 
is incident to every tenure, except frank-almoign ; but tenant at will 
shall not do fealty, because he hath no such estate according to the 
course of the common law ; but otherwise it is of a tenant according 
to the custom of the manor. 
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§ 132. Also, if a man letteth to another lands or tenements for 
term of life, without naming any rent to be reserved to the lessor, 
yet he shall do fealty to the lessor, because he holdcth of him. 
Also, if a lease be made to a man for term of years, it is said, that 
the lessee shall do fealty to the lessor, because he holdeth of him. 
And this is well proved by the words of the writ of waste, when the 
lessor hath cause to bring a writ of waste against him ; which writ 
shall say, that the lessee holds his tenements of the lessor for term 
of years. So the writ proves a tenure between them. But he, 
which is tenant at will, according r to the course of the common law f , 
shall not do fealty ; because he hath not any sure estate. But other- 
wise it is of tenant at will, according to the custom of the manor : 
for that he is bound to do fealty to his lord for two causes. The 
one is, by reason of the custom ; and the other is, for that he 
take til his estate in such form to do his lord fealty. 


And so fealty is to be done by the lessee for life, or for years, to 
his lessor, and to him in the reversion, i) II. G. 43; and although 
10 //.(>. 13, all the justices say, that tenant for years shall not do 
fealty; that hath been understood, not to the lord, but to his lessor 
shall; and Littleton doth prov,e his opinion by tke form of the writ 
of waste, which is the best proof of any point in law ; for the form 
of all writs arc in the Register, which book is a sufficient foundation 
of the law, Plowd . 228 b ; and the like proof he doth make before, 
sect. 07. 5H. 7. 11a, according. 

And so the student must observe, that he must apply his en- 
deavours not only to know the maxims and principles of the law, 
and the positive laws, but also the form of the writs ; for in them, 
and under them, are also contained the knowledge of a great part 
of the law ; 8 Co. Pref. jo. 5, where he hath reported Cut yes case , 
fo. 32 ; to this end the student’s seeing their singular use, will in the 
beginning of their study learn them, or the least principallest of 
them, without book, whereby they shall attain unto three things of 
no small moment; 1st, to the right understanding of their book ; 
2d, to the true sense and judgment of the law; and lastly, exquisite 
form and manner of pleading. 

Also, here is shewed, that a lease for life or for years, may be 
without reservation of any rent ; for the reservation of any rent is 
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not of necessity, or of the substance of the lease, as in 5 Co. 55, 
which is contrary to the vulgar opinion ; for you shall not see any 
lease drawn by an imperist, but some rent or other is reserved, 
though but pepper-corn, they supposing that otherwise the lease is 
not good in law. 


Lib. II. Cap. V L— FRANK-ALMOIGN. 

§ 183. Tenant in frank-ahnoign is, where an abbot, or prior, or 
another man of religion* or of holy church, holdeth of his lord in 
frank-almoign ; that is to say in Latin, in liber am eleemosmam , that 
is in free alms. And such tenure began first in old time. When a 
man in old time was seised of certain lands or tenements in his 
demesne as of fee, and of the same land infeoffed an abbot and his 
covent, or prior and his covent, to have and to hold to them and 
their successors, in pure and perpetual alms, or ki frank-almoign ; 
or by such words, to hold of the grantor, or of the lessor, .and his 
heirs in free alms : in such case the tenements were holden in frank- 
almoign. 

Of the political government used and practised by the ancient 
kings of this realnf, as well in times f peace as of war, may appear 
sufficient by that which is aforesaid, in the last chapter of Knight’s 
Service, arid Socage ; and in this present chapter is declared the like 
providence and care which those ancient kings had, to enable and 
preserve the happy estate of the church of God within their do- 
minions, they knowing and acknowledging that every well-governed 
commonwealth stands principally on tw o parts ; the politic part, which 
consisteth of the prince and people; and the ecclesiastical part, 
which standeth in sacris et sacerdotibus ; and therefore w r ell said the 
emperor, two of the greatest things that God ever gave unto the 
world, meaning earthly things, was the empire or secular govern- 
ment, whereby the outward man is ordained and made, as Aristotle, 
bonus civisy that is a good and loyal subject; and the priesthood, 
whereby the inward man is made, as the said Author testifieth bonus 
vir , that is a good man, wonderful effects of the whole government 
in general ; neither can the one of these be wanting, but the other 
will be ruinated, and brought to dissolution. Doctor Ridley , 224 : 
therefore Constantine the Great being ravished with the love of rc- 
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ligion, and the good opinion lie had of the ministers of his time, 
erected churches, and endowed them with large possessions, and 
granted them sundry large immunities, whereby they might more 
securely intend to their preaching of the word of God, and the 
winning of souls to the Christian congregation, wherein they labored 
with all their might and power, God still adding to the number of 
the elect; neither did he this alone in his own person, but he also 
gave leave to all other his subjects that would do the like ; and in 
imitation of him, ancient princes of this realm have done so also : 
Poliolbion , 188, et set/, and in the statute made 8 Eliz. cap. 1, the 
estate of the clergy is said to be one of the greatest and highest 
estates of this realm. 

And divers things in this section are observable ; first, that none 
are capable to receive in frank-almoign, but ecclesiastical men, and 
such as have titles and dignities in the church government, who have 
capacity to take to them and their successors ; whereof examples are 
here put of abbees and priors, and their convents, who are dead 
persons in law, but only the abbe, or prior, who is sovereign, for 
otherwise he should be but as one of the other monks of the convent. 
Sect. 655. And when he is made abbe, or prior, he is a man able 
in the law only to purchase, and to have lands and tenements or 
other things unto the use of the house. Sect. 296. And some say 
that a prior, howsoever it soundelh, was indeed but the name of a 
second officer, because the bishop himself was accounted the very 
abbot ; for in old time the bishop was for the most part chosen out 
of such monasteries, and therefore most commonly had their palace 
adjoining, and governed as abbots there, by means whereof it came 
to pass, that such abbies were not only much amplified in wealth 
and possessions, but also by favor of the bishops, their good abbot 
over-looked their near neighbours. Lambert's Perambulation of 
Kent , fo. 238. 

These are corporations by the spiritual law ; 14 //. 8. 3 b ; and 
are called regular and religious, because they have entered into re- 
ligion, and -profess three things, obedience, voluntary poverty, and 
perpetual chastity. 2 Co. 

The second observation is, that in those ancient times lands and 
tenements were given to such spiritual corporations; for so it was 
thought expedient for the perpetual relief of the church, that lands 
themselves should be given and preserved to the church, and not be 
sold by the donor, and the price thereof given as it was in the 
Apostles time : Ccu lctou $ book , cup. 5: neither did the endowment 
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of the primitive church stand in tithes, but in good temporal and 
finable lands; for it*is manifest out of our own stories, both in the 
Briton’s time, during whose reign there are reported to have been 
fifteen archbishops in the see of London well endowed with pos- 
sessions, and if they were archbishops, then must necessarily also 
follow there were bishops, for that these are respective one to the 
other. The like is written of the Saxon’s reign, under whom the 
see of Canterbury, the see of London, the see of Rochester, and 
the see of York, for these four were first set up again after the 
Saxons first received the faith at the preaching of Augustine, Melitus, 
and Justus Paulinus, are reported to have been enriched with large 
dominions and possessions given tb 'every of them for their main- 
tenance. Dr. Ridley, 167. 

The third observation is, that in this case the law doth require 
prescript form of words in the purchase, which might not be im- 
plied by any periphrasin or circumlocution, whereof you may read 
some more in 4 Co. 89 b . 20 //. G. 36 b; and in any other books, 

in the first section of Littleton. 

Fourthly, here to be observed that the tenant in frank-almoign 
doth hold his land of the donor, although he do no temporal service, 
and herewith agreeth sect. 141 and 540; and in 5 11.7. 37 a, Vavisor 
and divers Justices say, lands given in frank-almoign do lie in tenure, 
and yet it is but prayers; and 7 E. 4. 10 5, where it is agreed, 
that lands in frankalmoign are still within the fee and seignory of 
the lord ; for the grantee of the king of estrays infra feoda sua shall 
have them within the lands, which are holden of him in frank- 
almoign; [and the tenant in frank-almoign] shall have against his 
lord a writ of mesne or ne injuste vexes: and see 4 Co. 11 a. 

The last ( 1 ) observation is, that although it seemeth here, that 
the purchase must not only be in the name of the abbe or prior, but 
also in the name of the convent, to have and to hold to them and 
their successors the convent, yet I take the law to be, that the 
feoffment made to an abbe or prior by the only words “ to have and 
to hold to him in frank-almoign,” is sufficient, and shall be effectual 
to convey the inheritance in succession ; for the naming of the con- 
vent in that case is idle, as may appear by the section 655 ; and in 


(l) In the MS. it is li the first obser- section, or the word last be substituted : 
vation,” so that this passage should either it may be applied to either section in- 
be placed at the begiuning of the next differently.— Ed. 
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this and in like cases, feoffments and grants in fee are good without 
limitation of any estate, and of this matter you may read in Sir John 
Davies' Book> 45 a. 

§ 134. In the same manner it is, where lands or tenements were 
granted in ancient time to a dean and chapter and to their successors, 
or to a parson of a church and his successors, or to any other man 
of holy church and to his successors in frank-almoign, if he had 
capacity to take such grants or feoffments, &c. 


Not a, that a parson of a cliurch had capacity in ancient time to 
purchase to him and to his successors incumbent. Bro . 14 E. 4. 12. 
per Danby; accordant , 12 II, 8. 9. 12 It . 2, tit. Devise , in Fits . 27. 
and 10 Co. Pref. fo. 2 a. 


§ 135. And they, which hold in frank-almoign, are bound of 
right before God to make orisons, prayers, masses, and other divine 
services, for the souls of their grantor or feoffor, and for the souls 
of tlieir heirs which are dead, and for the prosperity and good life 
and good health of their heirs which are alive. And therefore they 
shall do no fealty to their lord ; because that this divine service is 
better for them before God, than any doing of fealty ; and also be- 
cause that these words, ( frank-almoign ) exclude the lord to have 
any earthly or temporal service, but to have only divine and spiritual 
service to be done for him, &c. 


By this a man may see the suppositions of those times, how the 
common law did receive and take notice of the law of the church, 
insomuch -that it did give way unto it, and in respect of divine 
service the temporal did cease, for in that case no service is due. 
Vide sect. 142. 

Note also, that Littleton doth frame one other reason of it, from 
the etymology of the word “ frank-almoign,” but it is no certain rule 
always to ground upon the etymology of the words. 

And therefore it seemeth in some books, that if, in a gift in frank- 
almoign, the donor had reserved by express words fealty, rent, 
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or other terrene service, such an ecclesiastical person should do 
those services, and yet hold by frank-almoign. Vide 4 E. 4. 34. 
30 E. 3. 23; and see 13 E. 1. Formcdoti, G3, of a gift in frank- 
marriage, and here see other books in Kitchin , tit . Frank-marriage , 
but note 13 H. 4. titl Mesne, 74, the tenure or reservation of frank- 
almoign is good, and void for the rest, agreeable to Littleton. 

And it seemeth to me, that one conveyance cannot make tenure 
of one piece of land, both in frank-almoign and also by temporal 
service, but either the temporal service being expressed must suppress 
the operation of the law, which was implied in the word “ frank- 
almoign, M according to tlie rule expression facit eessare taciturn ; 
5 Co. 97 ; nevertheless the law shhH judge of the premises of the 
deed being perfect and good to create a tenure in frank-almoign, 
and also that all that subsequent matter contrary thereunto be void, 
according to the other rule in 3 Co. 10, utile per inutile non ritiatur ; 
and it is against the virtue of the word “ frank-almoign” to hold by any 
rent, as it is agreed in Plotvd . Com . 305, and so in case of frank- 
almoign to hold by any temporal service, it is against the nature of 
the tenure, and it is a rule in law, that every deed by any man, shall 
be understood and expounded most strongly against him who made 
it, and most beneficially for him to whom it was made. 


§ 136. And if they, which hold th§ir tenements in frank-almoign, 
will not, or fail to do, such divine service ( as is said ), the lord may 
not distrain them for not doing this, &c. because it is not put in cer- 
tainty wh at services they ought to do. But the lord may complain 
of this to their ordinary or visitor, praying him that he will lay some 
punishment and correction for this, and also provide that such negli- 
gence be no more done, &c. And the ordinary or visitor of right 
ought to do this, &c. 

In this place two things are observable ; 1 . That forasmuch as the 
prayers, in this case of frank-almoign, are not put in certain, the 
abbees or other tenants in frank-almoign shall not be subject to any 
distress, if divine service be not done, and for that cause he is not 
subject to accessavit , or to do fealty. Finch , 139 a. % The only 
remedy for the donor or his heirs in this case is, to complain to the 
ordinary or visitor, who of right ought to put punishment and cor- 
rection thereof, and also provide that such negligence be no more 
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done or committed ; for it appeareth in our books, that all those 
ecclesiasticals are visitable commonly by the bishop or ordinary, who 
hath the power of visitation de merojure , as it is said in Dyer, 273 b. 
or by special privilege, and exemption by some other ; and those 
abbees and priors that were exempted from the jurisdiction of the 
diocester, had in themselves episcopal jurisdiction within their pre- 
cincts, and were lords of the parliament, and they were distinguished 
from the rest by wearing a mitre, which other abbees and priors 
might not do. Dr. Cowell's Interp. ver bo Abbot. V$de 9 Co. Pref. 4. 
of the exemption of the abbe of St. Edmundsbury, in Suffolk : and 
so are hospitals, for if the hospitals be lay, the patron shall visit ; 
10 Co. 31 a. and if spiritual, thfc bishop shall visit, Co. ibid . and 
such ecclesiastical dignities, of which the king or his progenitors 
have been founders, they are within the visitation of the Lord Chan- 
cellor of England only. Fits* N. B. 42 A. otherwise the king may 
make special commissioners to this purpose : vide in Sir John 
Davies' It. 46 b. also, if they be a perpetual chauntry, the ordinary 
hath nothing to meddle or do there. Sect . 530. Vide 5 Co. 7 A a. 
9 Co. .112 5. 


§ 137. But if an abbot, or prior, holds of his lord by a certain 
divine service, in certain to be done, as to sing a mass every Friday 
in the week, for the souls, ut snprct , or every year at such a day to 
eing a, placebo et dirige 9 &c. or to find a chaplain to sing a mass, &c. 
or to distribute in alms to an hundred poor men an hundred pence 
at such a day ; in this case, if such divine service be not done, the 
lord may distrain, &c. because the divine service is put in certain by 
their tenure, which the abbot or prior ought to do. And in this 
case the lord shall have fealty, &e. as it seemeth. And such tenure 
shall not be said to be tenure in frank -almoign, but is called tenure 
by divine service. For in tenure in frank-almoign no mention is 
inade of any manner of service ; for none can hold in frank-almoign 
If there be expressed any manner of certain service that he ought 
to do, &c. 


Now the Author speaketh also of another tenure, by which abbees, 
priors, and other spiritual persons, do hold their lands and tenements 
by certain expressed divine service, and concludeth, that in such 
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cases, if such divine service be not made accordingly, the lord may 
distrain, because the divine service is put in certainty, which the 
abb§ or prior shall do, and saith, that for the same cause also, those 
ecclesiastical men shall do fealty, that is, though no other or more 
services were reserved, because fealty is incident to every tenure 
except frank-almoign, as before appeareth ; but if rent or other 
service be also resolved upon the creation of such tenure, then they 
shall do them all. 

Also, it is here said, that such a tenure is not said a tenure in 
frank-almoign, but is caljed a tenure by divine service ; and Britton , 
cap . 66, numero 5, saith, tenure by divine service certain is a kind 
of frank-almoign, but not properly; but Littleton saith, that such 
a tenure is not said a tenure in frank-almoign ; no mention is made 
of any manner of certain service, for none may hold in frank-almoign 
if any certain service be expressed which he should do. 

But if a man do prescribe, that the abbe of B. ought to find a 
chaplain to do divine service at his chapel within his manor of D. 
for him and his servants, at certain days in the week, ’tis no rent, 
neither may he distrain if it be not done accordingly ; for this divine 
service to be done, groweth by prescription, and not by cause of any 
tenure, and the remedy is this case for the lord of the manor is, by 
action on the case at the common law ; 2211. 6. [46] ; but if the 

prescription be, that the chaplain should say divine service there for 
him and his servants, and for his tenants, in this case his remedy 
is to sue in the court ecclesiastical. 5 Co. 73. Vide Dr . Cosins 
Apology , part 1. cap . 7. 


§ 138. Also, if it be demanded, if tenant in frank-marriage shall 
do fealty to the donor, or his heirs, before the fourth degree be 
past, &c. it seemeth that he shall. For he is not like as to this 
purpose to tenant in frank-almoign ; for tenant in frank-almoign by 
reason of his tenure shall do divine service for his lord,*as it is said 
before ; and this he is charged to do by the law of holy church, 
and therefore he is excused and discharged of fealty ; but tenant in 
frank-marriage shall not do for his tenure such service ; and if he 
doth not fealty, he shall not do any manner of service to his lord, 
neither spiritual or temporal, which would be inconvenient;' and 
against reason, that a man shall be tenant of an estate of inheritance 
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to another, and yet the lord shall have no manner of service of him. 
And so it seems he shall do fealty to his lord before the fourth degree 
be past. And when he hath done fealty, he hath done all his 
services. 

This case doth shew that which before is touched, viz. that the 
etymology of words is not always of weight to sway the judgment of 
law ; for although in the case of frank-marriage it faileth, and ac- 
cording is sect. 19; and in this place, and also in sect. 130, the 
reason and cause wherefore tenant in frank-jnarriage shall do fealty is 
declared; therefore the law truly distinguishing (for ubi lex non dis- 
tinguit nec nos distinguere debemus) these cases be well and justly 
accorded : Vide Pref to 9 Co . fo. 8 a : and the exterior semblance 
of discordance between our books and other cases, doth arise upon 
ignorance of the interior intelligence of the said cases, and of the 
true reason and rule of them ; for, for the most part, every par- 
ticular case is adjudged upon a particular reason. 8 Co. 91 a. 
Also, it is to be noted, how the common law doth, in this case, and 
some o'ther cases, frame their judgments according to the ecclesi- 
astical law, wherewith doth agree sect. 400. 

And here by the way may be observed the manner and modesty of 
Littleton in resolving this question, which also you may find in the 
precedent section, and in many other places, viz. il semble que cy f 
and so it is commendable in thfe professors of the law, not peremp- 
torily to give answers to their clients in matters of law, but humbly 
and modestly to say, “ I take the law so to be,” or “ so it seemeth,” 
or such like words ; and in such sort were the ancient Romans used 
to do even in their judicial proceedings. Peter Charrons 2d book 
of Wisdom, fo, 318. 

§ 139. And if an abbot lioldeth of his lord in frank-almoign, and 
the abbot and covent under their common seal alien the same tene- 
ments to a secular man in fee simple, in this case the secular man 
shall do fealty to the lord ; because he cannot hold of his lord in 
frank-almoign. For if the lord should not have fealty of him, he 
should have no manner of service which should be inconvenient, 
where he is lord and the tenements be holden of him. 

Having before spoken of the purchases made in lands and tene- 
ments in frank-almoign, now in this place are shewed two things* 
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1. That such lands may be also sold and aliened. 2. By what the 
purchaser or alienee shall hold them, if he be a lay and secular man; 
and agreeable to the first is sect. 360, where the general rule is, 
when any man is enfeoffed in lands or tenements, he hath power to 
alien them to any person by the law : see in 10 Co. 30 ft, for it is 
incident : nevertheless such hath been the prudence of the sages of 
the law, that no sole corporation was at any time trusted with the 
disposition of his possessions, as to bind his successors; but in such 
cases he must of necessity have the consents of others, as the bishop 
of ‘his dean and chapter; the abbot, the consent of his convent ut 
Me ; the parson, the consent of the patron and ordinary, el sic de 
caleris . 10 Co . 60 a : for it should not be reasonable to impose so 

great charge, or to repose such great confidence in any sole person, 
or to give power to one only person to prejudice his successors ; 
3 Co, 75 a; and yet in the case here, the abbe is the sole person to 
implead and be impleaded, for those lands which he holdeth in the 
right of his house, and Ills convent are not to be named. Sect . 655. 

But if an abbe do alien without the consent of the convent, this 
is not void, but shall bind him so long as he doth continue abbe of 
that house; and if lie die, or be removed from thence, yet it is good 
against his successors, so far forth as that they may not by the law 
enter upon the feoflee ; but their remedy is by action to remove him : 
Sect, 653: therefore if the alienation, which the abbe shall make of 
his possession, shall be good arid lalvful, it is necessary that such 
alienation be by the consent of the convent, under their common seal, 
as in this place ; and how this may effectually he done in law, nota 
the case in Sir John Davies' Book, de capitular-iter congregates, 
Jo, 44 a, ct 47 b , et seq, and how ancient the sealing of deeds and 
instruments hath been in our own nation, yoii may read in Co, Preji. 
to his 3d book , Jo, 5 a, and in John Selden's Titles of Honor, 2;i7, 
that whereas the Saxons* use was, to subscribe charters with names 
and crosses only, and so deliver them ; the Normans changed that 
form into sealing. See Lambert's Perambulation , Sic Hailing, fo, 3 1 8, 
in my book , in other s^ fol, 40 5 ; and when any corporation is, they 
make and use what seal they will. 10 Co. 30 b. Vide the statute at 
Carlisle r, made anno 35 E.l , et 8 Co. 118 a. Vide hie sect. 102. 

And for the understanding of the second observation in this section, 
there is a diversity, when lands^do pass from the king by his grant, 
and in his grant no tenure is reserved ; or when a clause is added 
absque aliquo inde reddendo , the re^the law doth create a tenure best 
for the king; but when the land doth pass from a subject, and the 
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law for necessity doth change one tenure into another, the law, which 
is cequissimus judex , cloth create a tenure so near in freedom unto 
the first tenure as may be ; as if a bishop, or other man of the 
church, did hold certain lands of the king in frank-almoign, and at 
the common law had enfeoffed another and his heirs of the same 
lands, in this case the feoffee shall hold by fealty tantum , for this is 
as near the tenure of frank-almoign as may be, and so it was resolved 
in Lone’s case: 9 Co. 123 b. and the lord in this case meant, is 
the abbe; for in those ancient times the feoffee did hold of the 
feoffor, and not of the lord paramount, as now after the statute; 
and it is observed in 7 Co. 12 a , in Etiglcfield’s case , as annexed in 
privity to the blood of the donos, as Littleton saith, where you may 
read divers like cases proving it. 


§ 140, Also, if a man grant at this day to an abbot, or to a 
prior, lands or tenements in frank-almoign, these words “ frank- 
almoign/’ are void; for it is ordained by the statute which is called 
quia emptores terrarum (which was made anno 18 E. 1.) that none 
may alien nor grant lands tor tenements in fee simple to hold of 
himself. So that if a man seised of certain tenements, which he 
holdeth of his lord by knight’s service, and at this day he, &c. 
granteth by licence the same tenements to an abbot, &c. in frank- 
almoign, the abbot shall hold immediately the tenements by knight’s 
service of the same lord of whom his grantor held, and shall not 
hold of his grantor in frank-almoign, by reason of the same statute. 
So that none can hold in frank-almoign, unless it be by title of 
prescription, or by feice of a grant made to any of his predecessors 
before the same statute was made." But the king may give lands or 
tenements in fee simple to hold in frank-almoign, or by other , ser- 
vices ; for lie is dut of the case of that statute. 


Before is [written] of frank-almoign, but now the law is altered 
in that case by the statute We|tm. & made 18 E. 1., and the causes, 
moving them to alter the common law in this point, doth appear by 
the preamble of the said statute; and you may perceive, that it was 
not only made against feoffments in frank-almoign, but for a ge* 
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neral law in all cases. And here is occasion to speak of the third 
tenure, whereby abbots or other ecclesiastical persons may hold 
lands or tenements; for here it is said, if at this day, after the said 
statute, a man hold lands by knight’s service, or in socage, and 
thereof do enfeoff an abbot, &c. by licence, they shall hold the 
lands of the lord paramount by such temporal service as the feoffor 
did. 

And here note also, that before this statute quia emptores ter - 
rarum, another was made against alienations in mortmain, Statutum 
de religiosis, 7 E. 1 . et wide 27 H. 8. cap, 10; and Dr. Ridley , 150, 
et seq.: and therefore lands in fee* pimple might not be given to ec- 
clesiastical persons, but by special licence of the king, nor yet may 
at this day be done. Vide 10 Co. 81 a. But the king, being not 
named by any of those statutes, is not bound by them. Vide Fitz. 
N. B. 251 /. for Frowicke doth set it down for a rule, 12 11. 7. 21. 
that when the king had interest by the order of the common law, 
in such case if a statute be made general, which*taketh away that 
liberty from all, yet the king and his liberty is not taken away, un- 
less he be specially named in the act. Plowd. 240 a. accordant. But 
in special cases the king shall be bound by acts of parliament, 
though he be not therein specially named, which you may see, in 
5 Co. 14 b. 


$ 141. And note, that none may hold lands or tenements in 
frank-almoign, but of the grantor, or of his heirs. And therefore 
it is said, that if there be lord mesne and tenant, and the tenant is 
an abbot, which lioldeth of his mesne in frank-almoign, if the mesne 
die without heir, the mesnalty shall come by escheat to the said lord 
paramount, and the abbot shall ^hen hold immediately of him by 
fealty only, and shall do to him fealty; because he cannot hold of 
him in frank-almoign, &c. 


In this place and before in this chapter is declared, that the te- 
nure in frank-almoign is annexed in privity unto the blood of the 
donor, and thereupon the case was 35 H. G. fo. 56, the Templars 
did hold divers of their possessions in frank-almoign, and after they 
were dissolved; and by parliament anno 17 E. 2. their possessions 

r 2 
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were given to the hospitallers, to hold them in the same manner as 
the Templars did hold, yet they by those general words did not hold 
in frank-almoign, because the privity of the tenure on the part of 
the tenant doth not continue ; and this privity being personal, and 
inseparable, by general words of the act shall not be transferred to 
the hospitallers. 3 Co. fo. 3 b. 7 Co . 1 3 a. Englefield’s case . 

If at this day, or after the statute quia emptores terror urn, there 
be lord, mesne, and tenant, and the tenant is an abbe, and who doth 
hold of his mesne in frank-almoign, and if the mesne do die with- 
out heir, then the mesnalty shall come to • the lord paramount by 
escheat, and the abbe, &c. shalhthen hold of him immediately by 
such services as the mesne did h‘6ld of him, and not by fealty only, 
nor in frank-almoign. In Dyer, fo. 45a, this case in frank-almoign 
is compared to the tenure in capite , which is inseparable, and can- 
not be of any other, but only of the person of the king. 


§ 112. And note, that where such a man of religion holds his 
tenements of his lord in frank-almoign, his lord is bound by the 
law to acquit him of every manner of service which any lord para- 
mount will have or demand of him for the same tenements : and if 
he doth not acquit him, but suffereth him to be distrained, &c. he 
shall have against his lord a writ of mesne, and shall recover against 
him his damages and costs of suit, &c. 


In this place is shewed, that the grantor in frank-almoign is 
bound to acquit the donee [by] the word “ frank-almoign and see 
in Fitz. N. B . 136/?, that a man may have acquittal, and sue a writ 
of mesne upon it, in divers ways, besides in this case of frank- 
almoign; by 7 E. 2. Garranty , in Fits . 79, the donor and his heirs, 
in this case of frank-almoign, are bound to warranty also; and what 
is acquittal, and what is warranty, you may see by the subsequent 
sections 143, 144. Vide sect . 135. and see this case quoted and 
applied in Plowd . 3055. 
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Lib. II. Cap. Nil.— HOMAGE ANCESTREL. 

§ 143. Tenant by homage ancestrel is, where a tenant holdetli 
his land of his lord by homage, and the same tenant and his an- 
cestors, whose heir he is, have holden the same land of the same 
lord and of his ancestors, whose heir the lord is, time out of me- 
mory of man, by homage, and have done to them homage. And 
this is called " homage, ancestrel,” by reason of the continuance, 
which hath been, by title pf prescription, in the tenancy in the 
blood of the tenant, and also in the seignory in the blood of the 
lord. And such service of homage ancestrel draweth to it warranty, 
that is to say, that the lord, which is living and hath received the 
homage of such tenant ought to warrant his tenant, when he is 
impleaded of the land holden of him by homage ancestrel. 


This tenure, as appeareth, is a special tenure by homage, and 
groweth by prescription, because of the continuance, which hath 
been from time whereof no memory is to the contrary, in that te- 
nancy in the blood of the tenant, apd also in the seignory in the 
blood of the lord, without any alteration of the part of the lord 
of his seignory, or of the tenant of his tenancy ; for homage ances- 
trel is inseparable, as the case of the wardship of the eldest son, 
which the law of nature doth give to the father is, inseparable: See 
the application of these cases in 7 Co. 126, 1 3 a. Englefield's case , 
of conditions which be personal and inseparable. 

But I suppose there is not much land at this day of that nature, 
or that hath so long continued without alteration for one while ; 
nothing is more inconstant than the estate which we have in lands 
and livings, if at the least that may be called an estate, which never 
standeth. Lambert's Perambulation , 9 ; et tempura mutantur et nos 
mulamur in illis . 

The consequence of this tenure and prescription is, that the lord 
ought, and is compellable by law, to warrant the tenancy to his 
tenant against all men, when the tenant is impleaded for the same; 
as if by deed, and by express words, the lord were bound so to 
warrant and acquit him. 45 E. 3. 23 a. 
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§ 144. And also such service by homage ancestrel draweth to it 
acquittal, scil. that the lord ought to acquit the tenant against all 
other lords paramount him of every manner of service. 


You see he doth acquit all, as another consequent to this te- 
nure distinctly, which also is warranted to be law by the book* 
45 E . 3. 23. before mentioned. 

And although commonly you shall find in deeds and writings 
these two words warrantizabimus et acquittabimus placed together, 
as synonima, yet they have not.* one and the same signification in 
law, as here in sect. 7 33. you may perceive. 


§ 145. And it is said, that if such tenant be impleaded by a prtv- 
cipe quod reddat K ffc. and vouch to warranty his lord, who cometh 
in by process, and demands of the tenant what he hath to bind him 
to warranty, and he slieweth, how he and his ancestors, whose heir 
he is, have holden their land of the vouchee and of his ancestors 
time out of mind of man ; and if the lord, which is vouched, hath 
not received homage of the tenant, nor of any of his ancestors, the 
lord* (if he will) may disclaim the seignory, afid so oust the te- 
nant of his warranty. But if the lord, who is vouched, hath re- 
ceived homage of the tenant, or of any of his ancestors, then he 
shall not disclaim, but he is bound by the law to warrant the tenant; 
and then if the tenant loscth his land in default of the vouchee, he 
shall recover in value against the vouchee of the lands and tene- 
ments, which the vouchee had at the time of the voucher, or any 
time after. 


In this place is shewed the means and manner, how the tenant 
*haU come to have benefit of this warranty, viz. by voucher, and 
how he lord in that casq^shall demesne himself. 

Nola f before the tenant can vouch, he must be impleaded, so 
th • voucher doth depend upon an act precedent, that is, he must 
b ; mipleaded in a real action by a stranger; 1 Co. 1126; see there 
the consequence. 
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And it is shewed, that if a real action, here named a prcecipe 
quod reddat, be brought against the tenant, he must vouch his 
lord. 24 E. 3. 35. per Wilby, accordat. 

Yet the tenant may, for saving of his warranty, and to prevent 
future events, have* his warrantia chart#, though no action be 
commenced against him, though his warranty be by prescription, 
and not by charter, and though the form of this writ is quod juste 
eie warrantizet B. mum messuagium in D. fyc. unde carta habet , 
yet it will lie in the case of tenure by homage ancestrel. Fitz . N. B . 
134JP 8 Co. 48 b. ei vide* F. N. B. 135 F. 

And if the tenant be impleaded in such an action, as that therein 
he cannot vouch by the law, as assize, writ of entry in nature of 
assize, or in a scire facias upon a fine, then in these cases his only 
remedy is by this writ of warrantia chart cc, as in Fitz . N. B . in 
the place last mentioned you may read. 

Then the lord being vouched may demand of the tenant the 
line, viz. what he hath to bind him t6 warranty, and thereupon the 
tenant must shew his title, as in this case he cK>th by tenure by 
homage ancestrel, which the lord may counterplea, and refuse to 
enter into the warranty, if he will, and allege, that howsoever the 
tenure is by homage ancestrel, yet because this lord hath not had 
homage done unto himself by the voucher, nor any his ancestors, 
he may disclaim in the seignory from henceforth, and so save him- 
self from the warranty, if perad venture he find himself not able to 
defend the land against the title of the plaintiff. 

But what if the lord, upon such pretence, wilfully do refuse to 
accept homage, when the tenant doth offer to do it to him ; in such 
case the tenant, for his indemnity, may compel him to accept his 
homage, by a writ called homagio capiendo. 24 E. 3. 23. it is 
agreed, a man shall not be compelled to take homage by a writ 
de homagio capiendo , but where he doth hold by homage ancestrel, 
where the lord by the taking of it shall be bound to warranty and 
acquittal, et ex hoc videtur , that the tenant cannot bind the heir 
of the lord in regard of the homage taken by the ancestor; but he 
may thereof disclaim in the seignory, except the heir himself had 
received homage also, et cum hoc concordat Littleton Jiic , that the 
tenant must do homage again in such a special case, id videtur per 
implicationem , et aliter he cannot bind the lord to warranty or 
acquittal; but videtur ibidem, that if the tenant do homage to the 
father, who dieth, he shall not be compelled to do homage to the 
son of the father, hut for the advantage of the warranty and ac- 
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quittal, he may restrain the lord to take homage of him, per breve 
de h 07n agio capiendo . Bro. tit . Fealty , 4. 

And note the difference, when the lord disclaim in the seignory, 
and when the tenant doth disclaim in his tenancy; for if the lord 
doth disclaim vt hie, although the lord doth hereby lose his seig- 
nory, yet the tenant doth gain nothing, but peradventure he may 
lose his tenancy, for warranty, which the new lord paramount is 
not bound to do, as his immediate lord that did disclaim was to do; 
but where tenant doth disclaim, there the lord may enter, and gain 
the fee simple of the tenancy. 13 //. 7. 27 b. by Keble, Jo. 28. 

In the conclusion of this section is shewed the fruit and effect 
of this voucher, when the voufcffiee doth enter into the warranty, 
and hath nothing to countcrpiea the voucher ; viz. if the tenant do 
lose his lands in default of the vouchee, (for after the vouchee hath 
entered into the warranty, he is tenant in law to the demandant, 
sect. 491.) then the tenant or voucher shall recover against the 
vouchee, of the lands and tenements which the vouchee had at 
the time of the* voucher, or at any time after. Vide Fitz. N. B . 
134 K, * 

So here must be observed, that if, after the voucher, the vouchee 
do sell and convey part of his lands to one man and part to another, 
that all the feoffees must rateably yield to the voucher in value; 

3 Co. 14a. where the law is declared, that when lands shall be 
charged by any bond, the change ought to be eqftal, and one*person 
shall not alone bear the burthen. 

But in bonds personal otherwise it is, as if two be bound in an 
obligation, and one of the obligors dietli, there the charge [shall 
survive] and doth accord 12 H. 7. 3b. And in this place it is to 
be observed, that the tenant by his voucher shall recover against 
the vouchee according to the value that his tenancy was w r orth at 
the time of the voucher, and not according to any other value to 
which it is afterwards improved by any new mine found, or other 
mould, or husbandry. 6 E. 2. Voucher, Fkz. 258. 

Also it i€ markable, that in some special cases by the operation 
of law only, warranty is made without expressing any clause of 
warranty ; as namely, in this case of homage ancestrel, and in the 
tenure by frank-almoign, as in the precedent chapter may appear, 
so also in exchanges. Fitz. N. B. 135 B. and hereof read more in 

4 Co. 121. 
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§ J46. And it is to be understood, that in every case where the 
lord may disclaim in his seignory by the law, and of this he will 
disclaim in a court of record, his seignory is extinct, and the tenant 
shall hold of the lord next paramount to the lord which so dis- 
claimeth. But if an abbot or prior be vouched by force of homage 
ancestrcl, &c. albeit that he never took homage, &c. yet he cannot 
disclaim in this case, nor in any other case ; for they cannot take 
away or divest a thing in fee, which hath been vested in their house. 


In this place is shewed, that if»the lord do disclaim, he doth from 
thenceforth lose his seignory, which is his inheritance therein, from 
him and his heirs; but such disclaimer must be in court of record; 
for the law doth not regard any verbal disclaimer in the country in 
this case ; for [of] frank-tenement or inheritance which is vested 
any man may not be divested so ligerly, as by hare words in the 
country, sect. 695, according ; and 3 Co. 26, noth librum . And so 
you read sect. 185. that if a man will become a villein to. another 
man, it sufficeth not that he do so confess himself in the country, 
but he must come into a court of record, and there confess himself 
to be a villein to that man ; and what court is a competent court 
wherein disclaimer may be, and what not, vide Plowd. 208, and 
Dyer, 236, andrf) Co. 196. ct vid$ 0 16 II. 7. fo. 4 et 5. Disclaimer 
in Chancery. 

Also, by the sequel of this case you see, as in divers others, that 
nulla est rcgula quin fallit ; for if an abbot or prior be lord, and be 
vouched by force of homage ancestrel, although he did never him- 
self take homage, yet he may not disclaim ; for they may not put 
away or divest any fee simple, which hath been vested in their 
house, or monastery; for disclaimer is not sufFerable in prejudice of 
another, as if a husband will disclaim the right of his wife, the 
disclaimer is not sufferable, for it should be damage unto the wife; 
the same law is of an abbot, for it is to the damage # of his house, 
and so of disclaimer made by an infant within age. 36 II. 6. fo . 
ultimo. 

But upon special majtter shewed, that the descending of the land 
should be prejudicial to them, then an abbe or bishop may disclaim, 
43 Ass. pi. 23. Vide Bro . Disclaimer , 47 ; and Doct. § Stud, lu 2. 
cap. 33 ct 34. 

If lord, mesne, and tenant by frank-almoign, the mesne releaseth 
to the abbe, if this release be good, it doth prejudice the abbe. 
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for he must hold of the lord, and so that acquittal and warranty 
is good. 


$ 147. Also, if a man, which holds his land by homage ancestrel, 
alien to another in fee, the alienee shall do homage to his lord : but 
he holdeth not of his lord by homage ancestrel; because the te- 
nancy was not continued in the blood of the ancestors of the alienee; 
neither shall the alienee have warranty of the land of his lord; 
because the continuance of the tenancy in the tenant and to his 
blood by the alienation is discontinued. And so sec, that if the te- 
nant which holdeth his land of his lord by homage ancestrel alieneth 
in fee, though he iaketh an estate again of the alienee in fee, yet 
he holds the land by homage, but not by homage ancestrel. 


In this is particularly shewed, which before is generally declared, 
viz. that homage ancestrel is by prescription in the blood of the 
lord, and the blood of the tenant, which prescription must have 
continuance without any interruption; and it is here said, if the te- 
nant by homage ancestrel do alien in fee, although he do take again 
the same estate from the alienee, yet he shall hold the land by ho- 
mage, but not by homage ancestrel. 8 Co. 75 b. Sir John Davies 
Ii. 3 b. for con sue halo semel reprohata non potest amplius induct , 
for as continuance doth make custom, so discontinuance doth de- 
stroy it; nihil tarn conveniens est naturali cequitati , quam unum - 
quodque dissolvi , eo li gamine quo ligatum est . Sir John Davies' 
JR. 33 b. And to this tenure by homage ancestrel, warranty and 
acquittal are incident; but if either the tenant do alien his tenancy, 
or the lord his seignory, the tenure is gone as aforesaid, and there- 
fore in case, where the lord doth grant his seignory, the tenant is 
not compellable to attorn, unless the grantee will save to him his 
warranty. Finch's Book, lib. 2. fo. 48 b. according . Vide sect. 229. 
in fine. 

If tenant in frank-ahnoign, or tenant by homage ancestrel, do 
vouch the donor, and he cannot bar the demandant, the lands re- 
covered in value shall not be of the former tenure, but otherwise it 
is in case of frank-marriage ; and in 8 Co. 75b this case, and espe- 
cially the last part thereof, is .remembered, and applied and exem- 
plified by another case there worthy the reading and observation. 
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§ 148. Also, it is said, that if a man holds his land of his lord 
by homage and fealty, and he hath done homage and fealty to hia 
lord, and the lord hath issue a son, and dies, and the seignory de- 
scended to the son; in this case the tenant, which did homage to 
the father, shall not do homage to the son ; because that when a 
tenant hath once done homage to his lord, he is excused for term 
of his life to do homage to any other heir of the lord. But yet he 
shall do fealty to the son and heir of the lord, although he did 
fealty to his father. 


Here is shewed, that a tenant Shall not be compelled to do ho* 
mage, but once during his life; so that if the lord, that hath re- 
ceived homage, die, living the tenant, the tenant is excused during 
his life to make homage unto any other heir of the lord. 

But it must be remembered, which before is said, that in case of 
homage ancestrel, the tenant must do it again to^tlie heirs, for his 
own benefit, and to save his warranty and acquittal. 


§ 149. Also, if the lord, after the homage done unto him by the 
tenant, grant the service of his tenant by deed to another in fee, 
and the tenant attorneth, &c. the tdnant shall not be compelled to 
do homage. But he shall do fealty, although he did fealty before 
to the grantor : for fealty is incident to every attornment of the te- 
nant, when the seignory is granted. But if any man be seised of 
a manor, and another holds of him the land, as of the manor afore- 
said by homage, which tenant hath done homage to his lord who is 
seised of the manor, if afterwards a stranger bringetli a prcccipe quod 
reddat against the lord of the manor, and reeovereth the manor 
against him, and sues execution ; in this case the tenant shall again 
do homage to him, which reeovereth the manor, although he had 
done homage before ; because the estate of him, which received the 
first homage, is defeated by the recovery, and it shall not lie in the 
power of the tenant to falsify or defeat the recovery which was 
against his lord. And so see a diversity in this case, where a man 
corneth to a seignory by recovery, and where he cometh to the same 
by descent or grant. 
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As the tenant, after homage once done to his lord, is not com- 
pellable to do homage to any heir of the lord, so is he also freed 
against the alienee of the seignory. 

But if the case be put on the other side, viz. that the tenant, 
after he hath done homage, dieth, or alieneth*his tenancy, in this 
case the heir, or his assignee, shall also do homage unto the same 
lord; and so note the difference, that one lord may have divers 
homages done to him for one land by his several tenants, but the 
tenant, that hath once done his homage, shall not be compelled to 
do his homage again during his life, notwithstanding any alteration 
of the seignory by descent or by alienation/ 

And I have heard this very case-, which Littleton putteth, doubted 
of, viz. if the lord grant in seignory, in case aforesaid, and the te- 
nant do attorn generally, lie is compelled to do his homage again to 
the alienee, because he did not attorn specially, viz. saving his ad- 
vantage. Idea qucere , vide sect . 229. in fine . 

And so they say, if lord, mesne, and tenant be, and the tenant do 
forejudge the mesne in a writ of mesne, the tenant shall do homage 
again unto the lord paramount, because this forejudger was his own 
act, for the process in a writ of mesne by the common law is dis- 
tress infinite in the same county; but forejudger is by statute, which 
the tenant needed to have prosecuted at his pleasure. Fitz. N. B . 
137 A. 

But the conclusion of this section is certain, v^z. that if the lord 
have received homage of the tenant, and after a recovery is had 
against the lord of the manor, and execution, in this case the te- 
nant is compellable again to do homage to him that hath recovered, 
because the state of him, to whom the tenant had done homage, is 
by the recovery avoided by a lawful and elder title, as by the law 
is presumed; as if it be otherwise, yet it lieth not in the mouth of 
the tenant to falsify, or defeat the recovery, which was had against 
his then lord, because he was not party to it, but a stranger to the 
said recovery. 

And in this first case of recovery, and falsifying recoveries, which 
yet I have met with in this book, the credit was great which the 
common law did give unto recoveries, presuming they were always 
upon true and unfeigned titles: Plowd . 4*3 h. but now they are used 
as conveyances, and for assurances to be made by consent of both 
parties, and oftentimes to dock an estate tail, the perfect cogni- 
zance whereof must be diligently searched for; but because it doth 
mot appertain to this present matter, I do omit further to write 
thereof at this present time. 
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§ 150. Also, if a tenant, which ought by his tenure to do his lord 
homage, cometh to his lord, and saith unto him, “ Sir, I ought to do 
homage unto you for the tenements which I hold of you, and I am 
here ready to do hortiage to you for the same tenements ; and there- 
fore I pray you that you would now receive the same from me.” 

§ 151. And if the lord shall then refuse to receive this, then after 
such refusal the lord cannot distrain the tenant for the homage 
behind, before the lord requireth the tenant to do homage unto 
him, and the tenant refuse to do it. 


Here must we understand, that when homage or fealty is to be 
done to the lord, the tenant is to do the first act, viz. to tender, and 
to offer to do, his corporal service, and the lord is not first to re- 
quire or demand it ; order requireth that the inferior should attend 
his superior, and by common intendment the lord is superior, and 
the tenant inferior. 

Note, in avowry for homage it sufficeth not the tenant to be ready 
to do his homage in court of record, if he did not offer to do it in 
the country, for thereupon the lord shall have return, otherwise it 
is in customs and services. TV. 7 E . 3. pi. 19. 

The tenant is bound always by the law to know, and to take 
notice, what ser^ce and things btf behind of his land, as rent, 
homage, or amercement. Pane. 45 E. 3. 9 a. per Fynch . 

It is in this place indefinitely shewed, that the tender pf homage 
was made unto the lord, for it is a corporal service to be done unto 
the person of the lord, and to no other ; but fealty may be taken 
or tendered to the steward, attorney, or bailiff, of the lord, as 
before is declared in the chapter of Fealty. 

But homage and fealty, being personal service, was not to be 
done by a deputy, but by the person of the tenant himself. 21 E. 3. 
17 a. Note the diversity. 

But nota in 9 Co. 76 a , he, to whose use a surrender is made, 
may be admitted by attorney ; for though he, who is to be admitted, 
is to do fealty, which none can do but he that is admitted, and there- 
fore in this case the lord may refuse to admit him by attorney, yet 
if he do admit him by attorney, it is good enough. Combes' s case . 

Also, this tender of homage and fealty may as well be done to 
the lord out of the manor, in any other place where the lord is 
personally, and in the manor. Paso, 21 E . 3. U5. 
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And after the tenant hath once lawfully tendered his homage or 
fealty to the lord, the lord may not distrain his tenant for that ser- 
vice, before he have demanded or required his tenant to make unto 
him homage, and he do refuse it, as by the said book last recited 
appeareth. 20 E. 3. Avowry, 183. See of fealty, 21 E. 4. 16. 
And if the lord do distrain after tender, without request, the tenant, 
in his replevin, shall not need to say, uncore prist, because the 
distress was tortious. 4 E. 3 . T. M. pi. 48. Vide Ibidem, pi. 6. 
81 E. 4. 17 o. 


§ 158. Also, a man may hold his land by homage ancestrel', and 
by escuage, or by other knight’s service, as well as he may hold his 
land by homage ancestrel in socage. 


Also, a man may hold by homage ancestrel, and by escuage, or 
by any other knight’s service, as" well as by homage ancestrel in 
eocage ; and here by the way is proved, which before is said in the 
title of Homage, that homage by itself doth not make knight’s 
service. See sect, hie 117. 


Lib. II. Cab. VIII.— GRAND SERJEANTY. 

§ 156. Tenure by grand serjeanty is, where a man holds his lands 
or tenements of our sovereign lord the king, by such services as he 
ought to do in his proper person to the king, as to carry the banner 
of the king, or his lance, or to lead his army, or to be his marshal, 
or to carry bis sword before him at his coronation, or to be his 
■ewer at hi| coronation, or his carver, or his butler, or to be one 
of his chamberlains of the receipt of his exchequer, or to do 
other like services, &c. And the cause why this service is called 
grand serjeanty is, for that it is a greater and more worthy service 
than the service in the tepure of escuage. For he which hol de th 
by escuage, is not limited by his tenure to do any more especial. 
Service than any other which holdeth by escuage ought to do, but 
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he which holdeth by grand serjeanty ought to do some special ser- 
vice to the king, which he that holds by escuage ought not to do. 


Before I enter into the special discourse of things in this chap- 
ter, it must be known, that the coronation of the king is but a royal 
ornament, or solemnization of the royal descent, no part of the 
title. 7 Co. 10 b. 

Also, we see that the law, which always loveth decorum, doth 
require, that those mei!, which shall attend the king, be eminent 
and of honor, who by their knovdedge and experience have science 
to serve the king in honor and state, and hereof read in Plovod. 456. 

In this place, and by all the chapter, it is declared, that this te- 
nure per serjeantiam is only of the king, and may not be holden 
of any other person. 

Also, here is taught (as also sect. 155) that this service of grand 
serjeanty is to be done within the realm, as at bis coronation, &c., 
to bear his sword before him, or to be his sewer, or his cayver, or 
his butler, or to be one of his chamberlains of the receipt of his 
exchequer, &c. 

Also, this service may be done, if the reservation be so upon the 
first creation of the tenure, or to have the conduct or leading of 
his host, or to bq his marshal, bu^ such warlike services are for 
the most part to be done within the realm, as it is said sect. 155, 
and in sect. 157 the words are, ad inveniendum unum hominemad 
guerratn ubicunque infra quatuor maria . 

Also, as this is one of the tenures by knight’s service, so it is 
the greatest and most honorable, and therefore bath that name or 
title of grand serjeanty, or great service, for homage; fealty, es- 
cuage, &c. are services by which lands and tenements are holden, 
as is read in sect 226. But of all other this by grand serjeanty is 
the greatest and most highest, and is a tenure of the king by knight’s 
service in capita , because it is made unto the chiefest jiody of this 
realm, and may not be holden of any other but of the king; for 
tenures in capita did commence in ancient times by the king’s grants 
to defend his person and crown and regalty against enemies and 
rebels : Dyer , 44 a. and because this tenure must be immediately 
of the king, therefore it may have no other original commencement 
or creation but from the king, and not from any subject; and there* 
fore if the prince, before the statute quia emptorea terrarum , bad 
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made a seignory of his person, and lifter he is become king, this 
was, nor is, no tenure in capite ; also if lord mesne holdeth of the 
king in capite, and after the mesne dieth without heir, or is attainted 
of felony, &c. or dieth, and the king is heir unto him, or the king 
doth purchase the mesnaity, so that the tenant must of very force 
hold of the king, yet for all- this the tenant shall not hold of him 
in capite ; for this tenure, by which now he holdeth, is divided from 
the crown, but by a mesne ; yet the seignory which was between the 
mesne and the king is extinct, and the mesnaity is come in lieu 
thereof; for it is no reason that the tenant paravail should be preju- 
diced in his tenure by the act or treason of his lord, but if default 
be in the tenant himself, otherwise it is, as if he do force his mesne, 
or do obtain a recovery against the mesne et similia . • 

Note also/ that the king by no way may grant or sever the tenure 
and seignory in capite from his crown, for no subject may receive 
or take it by his grant with such prerogative. Dyer, 30//. 8. 44. 
read all the case. 

And therefore, if the king do make release unto the tenant//* 
capite,' to hold by a penny, and not in capite , this is a void release; 
for this tenure is incident unto the person and crown of the king, 
and hath prerogative that it cannot beholden of any subject ; for 
if the king at this day do make a gift in tail, to hold of him in 
capite, and after he will grant the reversion of tins land to another 
in fee, the tenure nor service*' do not pass unto the grantee, but 
doth remain to the kjpg, as the tenant in frank-almoign can hold 
of none but of the donor and of his person : Ibid . and hereof read 
more in John Selden , 2G(>, in his Titles of Honor , where briefly 
He saith, that a tenure of the crown or in chief, is when its of the 
king, as he is king, and personal ; but of the king only, is when its of 
him by reason of some seignory escheated, or by some other means, 
come to his hands as inheritance, or such like ; and in Dyer, 285, 
and in Keilw. 171,' 6//. 8. where is declared, that the tenure to 
he constable of England, which the Dnke of Buckingham did 
claim, was Menure by grand serjeanty, and so was the case 18 Ass. 
placito ultimo , of the barony and earldom of Westmorland, then 
in the hands of Robert Lord Clifford, as you may read at large in 
2 Co. 80 ; for regularly all baronies are liolden in capite, and by 
great serjeanty, not only those in temporal lands, but those also 
which the bishops possess ; .Stamf. Prerog . Jo. 8 a ; in which book 
and first chapter, as also in the third, you may plainly read what 
are the consequences of this tenure, and wherein it differeth from 
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the tenure of the king only by knight’s service general, viz. in the 
having prerogative in the wardship of the lands, which to the ward 
cloth descend, that are also holden of other lords, and in the case 
of primer seisin, and for licence to make alienations. 

And in Cromptons Courts , in the title of the Court of High 
Steward , and Marshal of England , you may read many precedents 
of special claims made to divers offices, and services of serjeanty, to 
he performed at the king’s coronation, done in the coronation of 
Edward 3. and King Henry 4. which ‘to read is worthy the labour. 


§ 154. Also, if a tenant which holds by escuage dieth, his heir 
being of full age, if he holdeth by one knight’s fee, the heir shall 
pay but lOO.v. for relief, as is ordained by the statute of Magna 
Charta , c. 2. But if he which holdeth of the king by grand ser- 
jeanty, dieth, bis heir being of full age, the hfir shall pay to the 
king for relief one year's value of the lands or tenements which he 
holdeth of the king by grand serjeanty, over and besides all charges 
and reprises. AjeuI it is to be understood, that serjeantia in Latin 
is the same quod serritium , and so magna serjeantia is the same 
quod magnum serrjtium . 


As this tenure by grand serjeanty is the most highest service 
that any subject may do to the king in knight’s service, so the relief, 
which is incident to this special tenure, and which is due to the king, 
when such a tenant dieth, his heir being of full age, is greater, 
and differed! much from that relief which is incident to any other 
service of chivalry, as plainly appeared] . 

So have you learned three divers manners of relief, according 
to the diversity of the tenures, viz. when tenant in sefcage dieth, 
his heir being past his age of fourteen years, he shall then pay for 
his relief the double of that rent, which upon that tenure was 
reserved, if any rent in that case was reserved : sect. 1 2(5, 127 ; and 
the relief which the heir in chivalry, being of the age of twenty-one 
years at the death of his ancestor, shall pay, is always the fourth 
part of the value of the lands, as by Magna Charta, cap. 2. doth 
appear. But the relief for the heir by grand serjeanty in like case. 
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is the whole value of that land for one year, deducting the charges 
and reprises. 


§ 155. Also, they, which hold by escuage, ought to do their 
service out of the realm ; but they, which hold by grand serjeanty, 
for the most part ought to do their services within the realm* 


This section is explained before in the chapter of Escuage ; and 
by this it seemeth that Littleton's opinion was, that Scotland was 
another realm than England, and so was Wales before the con- 
quest thereof, although it be ovfe continent with England, and not 
divided by sea, and so is the opinion of Saunders, in the case of 
Stowell and Zouch , in Ploicd. 368 b. that if a fine be levied of lands 
by a disseisor, the disseisee being at this time in Scotland, he shall 
have five years to claim, or otherwise to reverse the fine, after his 
return from the realm of Scotland, quia Scotland est extra regnum 
Anglin ?, by the exception of the statute 4//. 7. 24. Vide sect . 95, hie. 

And so is the law at this day, though the king do possess both 
the kingdoms, and by a writ of ne exeat regno any subject may be 
restrained from going out of the realm of England into the realm 
of Ireland, or of Scotland. Crompton s Courts , 64. 7 Co. in 
Calvins case . But Ireland is a member of England. Sir John 
Davies , 25 b. FA vide in 7 Co. 22 b. 23 a. « 

Also, in this section we see, that which in the beginning of this 
chapter is shewed, viz. that this tenure by grand serjeanty may be 
as well to do certain domestical services to the king within the realm, 
as foreign services in war, or bellical, according as in the first dona- 
tion the king hath reserved. See in 7 Co. 15 b. that though the 
king be in a foreign kingdom, yet he is judged in law a king there. 


§ 1 56. Also, it is said, that in the marches of Scotland some 
hold of the king by homage, that is to say, to wind a horn, to give 
men of the country warning, when they hear that the Scots or 
other enemies are come or will enter into England ; which service 
is grand serjeanty. But if any tenant hold of any other lord, than 
of the king, by such service of cornage, this is not grand ser- 
jeanty, but it is knight’s service, and it draweth to it ward and mar- 
riage, for none may hold by grand serjeanty but of the king only. 
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This tenure *of cornage of the king is also grand serjeanty, and 
so you may read it in Cowell's Interpreter , verbo Chivalric . 


§ 157. Also a man may see in anno 11 H. 4. that Cokayne, then 
Chief Baron of the Exchequer, came into the Common Place, and 
brought with him the copy of a record in these words. Tails tenet 
tantam terrain de domino rege per serjeantiam , ad inveniendum 
unum hominem ad guerram ubicunque infra quatuor maria , §c. 
And he demanded j if this were grand serjeanty, or petit serjeanty. 
And Ilanke then said, that it was grand serjeanty ; because he had 
a service to do by the body of a man, and if he cannot find a man 
to do the service for him, he himself ought to do it. Quod alii 
justiciarii concesserunt . Then saith Cokayne, “ Ought the tenant 

in this case to pay relief to the value of the land by the year V % 

* » 

Ad quod non fuit responsum . 


This place doth explain one thing, which by the words in the 
first section of this chapter might/ be^conceived, viz. that the great 
and personal service may be done by a sufficient deputy, if the 
tenant be not in case t p perform it ; even as before is said of that 
service in the tenure of escuage ; for lands of this tenure by grand 
serjeanty may as well come into the hands of a woman, or spiritual 
and regular person, or the tenant ^when the service is to be done 
may be afflicted with diseases. 

The case hereunto vouched is to be read in 1 1 II, 4. fo, 72, and 
agreeable thereunto is 24 /?. 3. tit. Tenure , in Brooke , 19, that he 
that holdeth of the king by service to find a man to serve in the 
wars by forty days at his own costs, this is grand serjeanty. 

But a tenure inveniendum unum equum or such like, is but petit 
serjeanty, for this is corporal service. Tenures , 69, Brooke . Guard . 
in Fitz. 145. 

And here by the way, out of this dialogue between the Lord Chief 
Baron and the Justice of the Common Place, is to be observed, that 
they in the Exchequer must resort in matters of doubt for their 
Resolutions touching matters of the common law, to the justice of 
the common law, and contrarily, the Judges of the law must be 
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directed by the Court of Exchequer concerning matters of account, 
touching any of the king’s revenues ; for every of the four ancient 
courts at Westminster have their particular cognizance and practice 
in such things which are appropriated to them ; and therefore, as 
the Chief Baron did content himself with the answer of the Justice 
of the Common Place, touching the tenure, so when the Chief Baron 
did declare the course of the Exchequer, concerning that relief 
which the tenant by grand serjeanty ought to pay, the said Justices 
seemed to be also agreed thereunto by their silence, for so the 
words are, viz. ad quod non fait responsuKi. Plowd. 320 b. ct sect. 
125, and qui tacit c consent ire rijfjur. 


§ 158. And note, that all w hich hold of the king by grand ser- 
jeanty, hold of the king by knight’s service; and the king for this 
shall have ward, marriage, and relief ; but he shall not have of 
them escuage, unless they hold of him by escuage. 


In this conclusion he expresseth in plain terms, that this tenure 
by grand serjeanty is a tenure of the king by knight’s service, and 
the king shall have all incidents to that tenure ; but escuage must 
be specially reserved as before ii>the title of Escuage is declared, 
otherwise the king shall not have escuage of his tenant, no more 
than other lords. 

And agreeable to this, Fyneux, Chief Justice, saith, that grand 
serjeanty is very service of chivalry, and no diversity between them, 
save in the relief; quod f nit concessum . Keilw. 171 b. 

But yet note, it is very knight’s service, and therefore doth draw 
to it gard, marriage, and relief, so it is the highest in its nature, 
and greater than that other knight’s service, though of the king, 
and it is in capite , and so is not every knight’s service of the king ; 
and in regard thereof many prerogatives do appertain to it, more 
than in the common tenure by knight’s service of the king, as before 
is declared, which nota . 


Lib. II. Cap. IX.— PETIT SERJEANTY. 

$ I59 - Tenure by petit serjeanty is, where a man holds his land 
of our sovereign lord the king, to yield to him yearly a bow, or a 
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sword, or a dagger, or a knife, or a lance, or a pair of gloves of 
mail, or a pair of gilt spurs, or an arrow, or divers arrows, or to 
yield such other small things belonging to war. 


This is markable, that such petit things as are payable unto the 
king, proving a tenure by petit serjeanty, must be things appertain- 
ing to the furnishing of the king in his wars ; if the tenant by his 
tenure be to pay money, it is petit serjeanty, and not common socage ; 
for thesaurus regis est pacts vinculum et bettorum nervi . 3 Co. 126. 

But though it be in this place said, that these petit things, apper- 
taining to the wars, must be paicVyearly, yet it seemeth that it is not 
necessary ; for thus it is read in* other books, viz. nota, if a man 
hold of the king to find him a horse price 5s., et unam saccam et 
unam brothiarn by forty days, when the king doth go in wars into 
Wales, this is petit serjeanty, and the king shall not have wardship 
by this tenure. Adjudged 9 II. 3. Guard , 145, Fits. 


§ 160. And such service is but socage in effect ; because that such 
tenant by his tenure ought not to go, nor do any thing in his proper 
person, touching the war, but to render and pay yearly certain 
things to the kin^, as a man ought to pay a rent. 


It is here said, that tenure by petit serjeanty is but socage in 
eflect, which is true in regard that such tenure doth not draw ward, 
marriage, &c. ; nevertheless petit serjeanty is of a higher nature in 
some respects, than is common socage holden of the king ; for it is 
a tenure of the king and of his crown of a seignory in gross, and 
therefore it is socage in capite of the king ; for so we must know 
that [as there] is a tenure in capite of the king by knights service, 
so there is also a tenure in capite of the king in socage. 

If the king give lands to hold of him by fealty, et pro omnibus 
servitiis, this is socage in capite , for it is of the person of the king ; 
hut otherwise it is, if it he tenendum de manerio suo de B. iSota 
diversity, lira. Tenures , 91. 

The consequences of this tenure of the king in socage in capite 
are, to pay primer seisin by the statute of prerogativa regis, cap . 3, 
the words being general, rex habehit prim am svishmm post mortem 
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corum qui de eo tenent in capite , by which the tenure in socage in 
capite is no less included than the other tenure ( 1 ) in capite in 
chivalry. Vide Stamf. Prerog. cap. 3. 

But the king shall have so great, or so long prerogative in the one 
as in the other. 38 H. 8. Livery. Bro. 60 ; et S[amf. Prerog . 13ft. 

The words of the statute of prerogativa regis are, moreover, 
cujuscunque retails kceredes ipsorum fuerint y so if the heir were 
within age at the death of his ancestor, the king shall have primer 
seisin, and the heir driven to sue his livery, notwithstanding the king 
hath also had his wardship of him ; and so it hath been ever used, 
saving, that where he hath been in ward, he payeth but one half year’s 
profit for primer seisin, and in the, .other case he payeth the whole, 
or all ; of which matter read Stu?nf. Prerog . cap. 3. One other 
consequence of this tenure in socage in capite is, that he cannot 
alien any part thereof without licence, &e. yet the statute of Prero- 
gative, cap. 7, touching alienations, speaketh only of knight’s service ; 
but the law is so taken (2). Read Stamford upon that chapter . 


§ 161. And note, that a man cannot hold by grand serjeanty, nor 
by petit serjeanty, but of the king, &c. 


Lib. II. Cap. X.—TENt T RE JN BURGAGE. 

§ 162. Tenure in burgage is, where an ancient borough is, of 
which the king is lord, and they that have tenements within the 
borough, hold of the king their tenements ; that every tenant for 
his tenement ought to pay to the king a certain rent by the year, &c. 
And such tenure is but tenure in socage. 

§ 163. And the same manner is, where another lord spiritual or 
temporal, is lord of such a borough, and the tenants of the tene- 


(1) It is thus in MS. “ the other tenure 
in socage, in capite, in chivalry.” — Ed. 

(2) Note, Lit. 77 a, he that holdeth of 
the king by socage in chief, and dicth, his 
heir of full age, the king shall have livery 
and primer seisin onjy of the lands so 
holden, and not of the lands so liolden of 
others; but if the heir of such tenant in 


socage in chief be within the age of 
fourteen years at the death of his an- 
cestor, he shall neither sue livery, nor 
pay primer seisin then, nor at any time 
after ; and the reason thereof is, for that 
the custody of his body and lands in that 
case belong to the protlionotary a» guar* 
diau in socage.— A r ote in MS. 
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ments in such a borough hold of their lord to pay, each of them 
yearly, an annual rent. 


As free socage in tfce country of lands, so free burgage in boroughs 
and cities, is the tenure of houses regularly ; and they are the two 
base tenures in regard of knight’s service. Burgagium , socagium 
et feodum militare , make usually Bracton’s tripartite division. See 
the notes upon Ilenghcmi, 121. Burgage tenure of the king, &c. 
is in name and tenure but common socage. Stamj\ Prcrog . fo. 13 a. 


§ 164. And it is called tenure in bhrgage, for that the tenements 
within the borough be liolden of the lord of the borough by certain 
rent, &c. And it is to wit, that the ancient towns called boroughs 
be the most ancient towms that be within England; for the towns that 
now be cities or counties, in old time were boroughs, and called 
boroughs ; for of such old towns called boroughs, come the bur- 
gesses of the parliament to the parliament, when the king hath 
summoned his parliament. 


And for the bettor understanding this tenure in burgage, we 
are to know, that the w ord “ burgage ” is compounded of the word 
“ both,” wdiieh in the Saxon language betokeneth pledges ; for by 
the ancient law of this realm at that time it was ordained, for the 
more sure keeping of the peace, and for the better repressing of 
thieves and robberies, that all free-born men should cast themselves 
into several companies, by ten in each company, and that every of 
those ten men in the company should be surety and pledge for the 
forthcoming of his fellows, so that if any harm were done by any of 
those, and against the peace, then ther rest of the ten should be 
amerced, if he of their company that did the harm shoujd fly, and 
were not forthcoming to answer for that, wherewith he should be 
charged ; and for this cause companies be yet in some places in 
England, and namely in Kent, called borrowes of the bothes, 
pledges, or sureties. Lambert , the Duties of Constables , fo . 6. — 
Vide his Perambulation of Kent , 22; read also of the original of 
this word “ borough ,” Vcstigianus booh , intit led, Restitution of de- 
cayed intelligences in Antiquities, fo, 1 12, dedicated to King James, 
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and tills was called the borough law. — See Samuel Darnells Chron. 
fo. 23 et 128. 

And agreeable to Littleton in this section, thus you may read in 
Co. Preface to his 9th part, fo. 5 a. The ancient towns called 
boroughs, are the most ancient towns within . Hngland ; for those 
towns which now are cities and counties, in ancient times were 
boroughs, and called burghes, for out of those ancient towns called 
burghes came the burgesses to the parliament, which are the very 
words of Littleton. J'ide 40 Ass, jjL 27. 11 II. 4. 2. 22 E. 4. 1L 
JSo as it appeareth, that the ancient burghes are the most ancient 
towns of England, and consequently, long before the Conquest: and 
I have found many of them siqcc the Conquest incorporated into 
cities, and distinguished into * counties, but had been ancient 
burghes, from whom came the burgesses to the parliament, time out 
of mind before the Conquest ; nay, divers of the most ancient 
burghes, that yet staid burgesses to the parliament, flourished before 
the Conquest, and have been of little or no account to have such 
privilege newly granted unto them at any time since, and I could 
yet never find when any of them, or any other the ancient burghes, 
Were of ancient time since the Conquest endowed with that privilege ; 
and according 10 Co. 1 23 b. 1 24 a. 


§ 165. Also, for the greater ]iart such t>oroughs have divers customs 
and usages, which be not had in oilier towns. Eor sonic boroughs 
have such a custom, that if a man have issue many sons, and dieth, 
the youngest son shall inherit all the tenements which were his 
father’s within the same borough, as heir unto his father by force 
of the custom ; the which is called borough English. 


Also, for the greater part such boroughs have divers customs and 
usages, which greater towns have not ; and divers ancient towns, 
so incorporate, have power to hold plea byhvrit dc ex grain querela . 
Vide Finch , It. 2. cap. 8. 48 a. 

But it seeineth that this custom of borough English, as all other 
customs which are contrary to the common law, shall be taken 
strictly; so that if a man be seised of lands of this nature, and hath 
issue none but daughters, they shall all inherit as at the common 
law, and not the youngest only; and so if he die without issue, 
4nd have three brothers, his eldest brother shall he his heir. Vide 
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22 E. 3. Prescription, 40, Fitz . 11 //.4.32 a. 21 22. 4. 24a, where 
it is said, that custom shall be allowed as hath been used, and not 
Otherwise. Vide Lambert s Customs of Kent , 401. 

The cause and occasion why this custom is called borough English, 
I cannot conjecture^ unless because the same law or custom is not 
used in any foreign realm ; as the estate which a man hath in lands 
of his wife, after her death, and issue had, is termed estate by the 
curtesy of England, because the like law is not elsewhere. 

And in Nottingham there are two tenures, viz. burrough Engloya 
and burrough Francoys; whereof the usages of the said tenures 
are, that all the teneifients whereof the ancestor died seised in 
burrough English, shall dcscencWo the youngest son; and all the 
tenements in burrough Francoys shall descend unto the eldest, a$t 
at the common law. Paso. 1/2. 1. fo. 10. pi. 38. 


§ 166. Also, in some boroughs, by custom, the wife shall have 
for her dower all the tenements which were her^iusband’s. 


Of customs concerning the dower of women, varying from the 
course of the common law’, mention is made also before, sect . 37* 

And in Worcester the custom is, that the wife shall have all for 
her dower, and is called francke»yank : Bracton, li. 4. tract . 55. 
cap. 18 : and so is the custom called the vise, in Wiltshire, as ap- 
peareth in 26 Ass. pi. 2, cited in Plowden , 411 b, and in some 
boroughs it is called ancient. Barton, 21 Z2. 4. 35 b. And how this 
custom shall he pleaded, see 12 E. 4. 9. 

It seemeth by ancient books, viz. 45 Ass. pi . 8, et 40 Ass. pi. 41, 
that this custom, or any other, might not be in gildable or upland 
towns, but only in boroughs, or cities incorporate ; and 40 Ass . 
pi. 27, is, that such customs cannot be in part of a town or borough, 
but in all throughout ; howbeit, by 21 E. 4. 53, it seemeth other- 
wise ; and so is Fitzherbert’s opinion in the abridging the case.— 
Bar. 119. 

And so it seemeth Ijy the words of Littleton, sect. 37, viz. by the 
custom of some county a woman shall have the moiety, and by the 
custom of some towm or borough, she shall have the entirety. 

Concerning the dower of the moiety by the custom of Kent, in 
lands there, of the nature of gavelkind, read in Lambert , 395, et 
scq. where many cases arc well put concerning die matter. 
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In the case of burrough English, I have not read what the custom 
hath been concerning dower ; but if in any such borough no custom 
is known, in that case then, for so much as the husband was seised 
in the lands of estate of inheritance, she shall have dower according 
to the course of the common law. «■ 

§ 167. Also, in some boroughs, by the custom, a man may de- 
vise by his testament his lands and tenements, which he hath in 
fee simple within the same borough at the time of his death ; and 
by force of such devise, he to whom such devise is made, after the 
death of the devisor, may enter into the tenements so to him de- 
vised, to have and to hold to him, after the form and effect of the 
devise, without any livery of seisin thereof to be made to him, &c. 

§ 168. Also, though a man may not grant, nor give, his tene- 
ments to his wife, during the coverture, for that his wife and he 
be but one person in the law; yet by such custom he may devise 
by his testament his ‘tenements to his wife, to have and to hold to 
her in fee simple or in fee tail, or for term of life, or years, for that 
such devise taketh no effect but after the death of the devisor. 
And if a man at divers times makes divers testaments, and divers 
devises, &c. yet the last devise and will made by him shall stand, 
and the others ar£ void. 

But of copyhold lands of estate of inheritance, no dower is for 
women, if custom have not approved it more or less. 4 Co . 30 Ik 

Burgages devisable ( 1 ), see in the statute 11 E. 1. Acton Burnell, 
and Bracton, fo. 272. Revera terminatum est quod potest legari 
ut cataUum , tam hoereditas qudm perquisitum per Barones Londini 
et Burgenses Oxford, et ideo verutn est quod in burgis non jacet 
assisa mortis antecessor is. Vide sect . 169. 

And the reason of this custom ( 2 ) was, for that inheritants of 
boroughs or cities, whose traffic arid trade resteth much upon mutual 

(1) See Wild’s case, 6 Co. 17 a, where (t>) See 44 B. 3. S3 n. Tanke that this 
a man may devise his land at the common is an unreasonable custom, 
law, without the consent of his heir ap- The wife cannot devise to any man, 
parent. Glanville, lib. 7. cap. 1. fo. 44.— without the assent of her husband. Ergo 
Note in MS. not to the husband ; for he cannot assent, 

and so make an estate to himself. Vide 
l Hz. y. It. lit tt.—Notc hi MS. 
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trust and credit, are oftentimes indebted at the time of their death ; 
wherefore it was thought meet, that they might devise their lands 
for the due satisfaction of their creditors . — A Brief Discourse of 
the Customs of London , fo. 8. 

It followeth in this.section, that where such a custom is, by force 
of such devise, he to whom such devise is made may enter into the 
tenements so to him devised, to have and to hold unto him ac- 
cording to the effect of the devise, without livery of seisin to be 
made unto him. 

The reason, wherefore the devisee m^y enter into those lands 
without livery of seisin, is* the favor which the law hath to the per- 
formance of the last will of the teg£ator : and for that reason, if a 
devise or last will be made of a rerrt, or of a reversion, there shall 
not need to be any attornment made to the devisee, which you may 
see at large afterwards: sect. 535, 586: for the law doth never 
require circumstances, when it may subvert the substance : 8 Co . 
76 h: neither is it necessary, that the w ill, wherein burgage land is 
devised, should be written, the same lands being^ devisable before 
the making of the statute of wills, 32 H. 8. cap. 1, prescribing the 
form of a devise to be in writing. 


$ 169. Also, by such custom a man may devise by his testament, 
that his executors ntay alien and sell fhe tenements that he hath in 
fee simple, for a certain sum, to distribute for his soul. In this 
case, though the devisor die seised of the tenements, and the te- 
nements descend unto his heir ; yet the executors, after the death 
of the testator, may sell the tenements so devised to them, and put 
out the heir, and thereof make a feoffment, alienation, and estate, 
by deed or without deed, to them to whom the sale is made. And 
so may ye here see a case, where a man may make a lawful estate, 
and yet he hath nought in the tenements at the time of the estate 
made. And the cause is, for that the custom and usage is such. 
For a custom, used upon a certain reasonable cause, depriveth the 
common law. 

§ 170. And note, that no custom is to be allowed, but such cus- 
tom, as hath been used by title of prescription, that is to say, from 
time out of mind. But divers opinions have been of time out of 
mind, &c. and of title of prescription, which h all one in the law. 
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For some have said, that time out of mind should be said from time 
of limitation in a writ of right; that is to say, from the time of 
King Richard the First after the Conquest, as is given by the sta- 
tute of Westminster the First, for that a writ of right is the most 
high writ in its nature, that may be. And by such a writ a man 
may recover his right of the possession of his ancestors, of the most 
ancient time, that any man may by any writ by the law, &c. And 
in so much that it is given by the said statute, that in a writ of 
right none shall be heard to demand of the seisin of his ancestors 
of longer time than of the time of King Richard aforesaid, there- 
fore this is proved, that continuance of possession, qr other cus- 
toms and usages used after the same time, is the title of prescrip- 
tion, & c. And this is certain. And others have said, that well and 
truth it is, that seisin and continuance after the limitation, &c. is a 
title of prescription, as is aforesaid, and by the cause aforesaid. 
But they have said, that there is also another title of prescription, 
that was at the common law before any statute of limitation of 
writs, &c. and that it was, w here a custom or usage, or other thing, 
hath been used, for time whereof mind of man runneth not to the 
contrary. And they have said, that this is proved by the pleading; 
where a man will plead a title of prescription t of custom, he slip.ll 
say, that such custom hath been used from time whereof the me- 
mory of man runneth not to the contrary, that is as much to say, 
when such a matter is pleaded, that no man then alive hath heard 
any proof of the contrary ; nor hath any knowledge to the con- 
trary; and insomuch that such title of prescription was at the 
common law, and not put out by a statute, ergo , it abideth as it 
was at the common law ; and the rather, insomuch that the said 
limitation of a writ of right is of so long time passed. Idea quaere 
dc hoc . And many other customs and usages hav« such ancient 
boroughs. 


And note, that no custom is allowable, but such a custom, which 
hath been used by title of prescription, scilicet , from the time 
whereof the memory doth not run unto the contrary : and pre- 
scriptions are of two sorts, one at the common law, the other as it 
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is limited and restrained by acts of parliament; concerning the* 
latter, divers statutes have been made in the times of several kings 
of this realm, after the Conquest; the first whereof was anno 3 E. 1. 
commonly called Westm. cap. 38. whereby it was provided, that in 
a count counting of descent in a writ of right (which writ is the 
most highest within the law, and by the writ, a man may recover 
his right of the possession of his ancestors, from the most ancient 
times, that a man may by any writ by the law ) none shall be heard 
to count of the seisin of his ancestors of any longer seisin, than 
from the time of Bichard the First* Note in 5 Co. 108 a, and in 
Stamf. Prerog. 38, that the statute^ 17 E. 2 was made within time of 
memory; and in 3 Co. Jo. 8 />, the statute of Westm. 2. cap. 1. Tail. 
Not a therefore the consequence. And after, other statutes of limi- 
tation were also made 32 il. 8. cap. 2, and 1 Mary, 1st parliament, 
cap. 5, which read also. These statutes were made by several kings 
for the great commodity of the subject in avoiding infinities and 
uncertainty; for certainty doth engender repose, and uncertainty 
contention, et expedit reipuhlieer , ut sit finis litium , et vigilantibus 
non donnientibus subveniunt jura ; and of this nature and to that 
effect are fines levied of lands, tenements, and hereditaments; 
whereof read StowelVs case in Plowd. and ibid. fo. 371 6, touching 
the recited statutes of limitation. 

The other prescription here mentioned is, where a prescription, 
or usage, or other # thing, hath been* used from time whereof the 
memory of man doth not run to the contrary ; and this is as much 
as to say, that no men then living have seen or heard any proof to 
the contrary ; and in Co. Pref. to his 3d pt. fo. 2 6, the words to 
this effect aforesaid are, whereof no man then knew the contrary, 
either out of his own memory, or by any record or other proof. 
Vide 3 Co. fo.8 b, in Hey dons Case t and see more in the title of 
Copyhold* 

§ 171. Also, every borough is a town, but not d converso. More 
shall be said of custom in the tenure of Villenage. 

Every borough is a town, but every town is not a borough ; for 
boroughs are ancient towns, so incorporated, with power to hold 
writ de ex gravi querela , or such; and for the most part such 
boroughs have divers customs and usages, which other towns have 
not. f ide 10 Co. 124 a. But upland towns are not ruled and 
governed as a borough is, and therefore are called villages or towns, 
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although they be inclosed with walls: Ludlow and such like; the 
names of all towns in England, and which be so incorporate, and 
which are not of record in the Exchequer : 40 Ass. pi. 27, et 41. 
Vide Finch, b.2.Jb.39; and see Fortesc. c . 84; also villages and 
pages came more hardly and more lately unto the faith, than great 
towns and cities did ; and thereupon grew that name of opposition, 
which was between Christians that dwelt in cities, and the infidels 
that dwelt in [pages, that the one were called ] pagans, the others 
were called Christians, taking their names upon the difterehce of the 
places where they dwelt. Doctor Ridley *172. 


Lib. II. Cap. XI. — VILLEN AGE. 

§ 172. Tenure in villenage, is most properly when a villein holdeth 
of his lord, to whom he is a villein, certain lands or tenements ac- 
cording to the custom of the manor, or otherwise, at the will of his 
lord, and to do to his lord villein service ; as to carry and re-carry 
the dung of his lord out of the city, or out of his lord’s manor, unto 
the land of his lord, and to spread the same upon the land, and 
such like. And some free men hold their tenements according to 
the custom of certain manors, by such services. And their tenure 
also is called tenure in villenage, and yet they are not villeins ; for 
no land holden in villenage, or villein land, nor any custom arising 
out of the land, shall ever make a free man villein. But a villein 
may make free land to be villein land to his lord. As where a villein 
purchaseth land in fee simple, or in fee tail, the lord of the villein 
may enter into the land, and oust the villein and his heirs for ever; 
and after, the lord ( if he w ill ) may let the same land to the villein, 
to hold in villenage. 

The proper description of a tenure in villenage, as in this place 
is shewed, is when the tenant is a villein, and his estate in the land 
is uncertain ; as at the only will and pleasure of the lord ; and lastly, 
when the services reserved thereupon to be done are base; as to 
carry the lord’s dung out of the city, or out of the lord’s manor into 
the lands of the lord, in laying it upon the land, and such like. But 
many free men, as we see in common experience, do hold their lands 
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and tenements according to the custom of certain manors, by such 
services, and at the will of the lord, whose tenure is also called 
tenure in villenage ; for all copyholders are called nativi tenentes; 
and in ancient time, as Fitzherbert saith in his N. B . fa. 10, they 
were called tenants’in villenage, or in base tenure, or by the verge ; 
and [in the] Saxons’ time, before the conquest, such lands were 
called “folkland,” at which time charter lands were called “ bock- 
land.” Kitchin, 128 b. 

Villanus by old authority differeth from burgensis only as villa 
from burgus , not as our Jaw now useth it, for servus or a bond slave. 
Selderis Titles of Honor , 2(58. 

Est quulem servitus const it utio*(le jure gentium , qua quis domino 
alieno contra naturam subjicitur{ 1): et dicitur h servando non 
serviendo ; anti quit us enim solebant principes captivos vendere , et 
idea eos servare , non occidere. Vide Doctor Cowell 1 s Inst. fo. 7. 

The reason is apparent ( scilt .) no lands liolden in villenage or 
villein lands, nor any custom rising of the land, shall ever make a 
free man a villein or bondsman ; but a villein fiiay make free land 
to be villein land ; magis dignurn trahit ad sc minus dignum.' Finch f 
fo. 7 a. 

As a villein who doth purchase free land shall make it villein 
land, according to the nature of his person, who holdeth it ; so the 
person of the king, who is most free, and hath divers prerogatives 
and infranchises, ^iali make the lailfl which he doth hold to ensue 
the nature of his person, and to be ordered according to his pri- 
vileges. 

Villenagium non facit liberum hominem villanum , si liber homo 
teneat per villanas consuetudhies , quia tenementum nihil confert , 
nec detrahit persona: Bracton y lib. 2. fo. 24 b : and as villein land 
shall not make a free man to be of villein estate, no more shall any 
noble or honorable lands, as earldoms or baronies, which be come 
unto the possession of any ignoble person, make him thereby to be 
noble or honorable. 

The example hereof followeth, as where a villein ddth purchase 
lands in fee simple or in fee tail, the lord of the villein may enter in 
the lands, and put out the villein and his heirs for ever, and after- 
wards the lord may, if he will, let the lands to his villein to hold in 
yillenage. 


(l) Sec Co. Lit. ll() 6.— Ed. 
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But It is to be observed, when a villein hath an estate in tail in 
lands; and the lord doth enter therein, arid put out his yillein, the 
lord doth not thereby gain the absolute fee simple of that land to 
the disinherison of him in the reversion, or in the remaiSIBer; neither 
is he tenant in tail, as his villein was ; for that it is not according to 
the form expressed in the gift* and by the ^statute of Westm. 2, 
cap. 1. voluntas donatoris in donis condition a lip us est observanda (1). 

And yet, as Littleton here saith, the lord of the* villein may enter 
into the land so given io tail, and put out the villein and his heirs 
for ever* and the lord hath gained in thi§ a fee simple/ which is 
determinable upon the extinguishing of the issues of the body of his 
villein; and in the mean time that fee, which the lord hath in the 
land, shall descend to his heirs? and his wife is thereof dowable; 
and if it descend unto his heir, it shall be assets unto the heir in 
an action of debt, or to render in value for the warranty of his 
ancestor. Vide Plowd . 555 a. 557 a . 

§ 173. And note, if a feoffment be made to a certain person or 
persons in fee, to the use of a villein; or if a villein, with other 
persons, be infeoffed to the use of the villein ; what estate soever 
that the r villeSh hath in the use, in fee tail, for term of life, or 
years, ,tlie lord of the villein may enter into all those lands and 
tenements, as if the villein hrd been sole seised of the demesne. 
And this is given by the statute of anno 19 H. 7. cap. 15. 

*, Concerning this statute made 19 II. 7. cap. 15, which hath taken 
$w&y the abuses of uses in this case, I purpose to say nothing, partly 
because it is touched before, sect. 115, and partly because not only 
this and some other particular mischiefs by uses, but all in general, 
are remedied by the statute made 27 II. 8. cap. 10. Vide Doctor 
$ Student , fo. 140. 

§ 174. Byt if a free u$pn will take any larids or tenements, to hold 
of his lord by such villein service, viz. to pay a fine to him for the 
marriage of his sons or daughters, then lie shall pay such fine for 
the marriage ; and notwithstanding though it be the folly of such fred 
man to take in suefc form lands or tenements to hold of the lord by 
such bondage, yet this maketh not the free man a villein. 

r (1) See Co. Lit. 117 


vui. usage. 


b. 2. s. 1 74, 5, 6. 




Though every fi-ee-man may marry his daughter to whom it please 
him and her, jret if he will accept lands hy such villein service,, as to 
pay a fine for ljcepce to marry hi» daughter, he is thereby bound to 
do sp ; modus et conventio vincwqt legem : but nevertheless that bpse 
service pr tenure doth not t tnakg his’ person a villein ; according 
thereto is 43 E. 3. 5 b\ but the* lord of a manor cannot prescribe to 
have such a fine of hife tenant in that case, for Ihe unreasonableness 
thereof as hereafter appeareth. Sect?209. 


§ 175. Also, every villein is eith^r^ villein by title of prescription, 
to wit f/ that he and his ancestors hd^e been villeins time out of mind 
of man; or he is a villein by his own confession in a court of record. 


Item,- some afe villeins by title of prescription ; others by their 
confession in court of record; 19 H. G. 32, according; but such a 
confession ih the country shall not conclude him ;d!f which diversity, 
and of the authority of the court of record, is sufficient before 
spoken in the 146th section: and the same law is, if upon an issue 
the plaintiff be found to be a villein. 17 E. 3. 23a tt and 1 1 if. 4. 
26 a. 

§ 176. But if a ftce-man hath diy£rs issues, and afterwards he 
confesseth himself to be a villein to another in a court of record; 
yet those issuer which he hath before the confession are free, but 
the issues.which he shall have after the confession sha|f be villeins. 


But if a free-man have divers issues, and after be do confess 
himself to be a villein to another in a court of record ; yet the children, 
which he had before the confession, be free, and their father’s sub- 
sequent act shall not be prejudicial to thqm in that case ; but the 
children which he hath after the confession, snail be villeins : 18 E. 3, 
30.0. quod fuit concession : for ex leproso j}Urente lejjrosus generatur 
But after a divorce eeeusd consanguiqitatis, the issues before 
had, are bastards ; ibid. ; because the very marriage before had, By 


such divorce, is avoided. But if the lord do manumit his villein UH 
toto sceculo suo , this shall be no manumission for his children, 'wife 
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were born before the manumission, because they were villeins in 
possession, and therefore there shoulc| be other words for them 
besides these words procreatis et procreandis. 15//. 7. 14 a. 

If the king do make an alien to be denizen, those children which 
he hath before, be aliens, and thje issues whitfh he hath alter, be 
denizens, and shall inherit their father, and not the eldest, who 
were born before. Brooke , Villenage , 69. 

If the king and his subjects should conquer another kingdom or 
dominion, as well the apte-nati as the post-nati , as well they which 
fought in the field, as they that remained at home, for defence of 
the country, or [that were] employed elsewhere, are all denizens of 
the dominion conquered, and have the like privileges and benefit* 
there, as they have in England. ,7 Co . 1 6 a. 18 a. But when James 
King of Scotland inherited England by lineal descent, in that case 
the ante-nqti of Scotland were not denizens of England, but the 
post-nati only. Calvins case , 18 £, in 7 Co. Vide Doctor Ridley f 
fo. 100. 

§ 177. Also, if a villein purchase land, and alien the land to an- 
other before that the lord enter, then the lord cannot enter ; for it 
shall be adjudged his folly, that he did not enter, when the land was 
in the hands of the villein. And so it is of goods. If the villein 
buy goods, and sell or give them to another, before the lord seiseth 
them, then the lord may not* seise the same. But if the lord, 
before any such sale or gift, cometh into the town, where such goods 
be, and, there, openly amongst the neighbours, claim the goods, 
and seise part of the goods, in the name of seisib of all the goods 
whifch the villein has or may have, &c. this is a good seisin in law, 
and the occupation which the villein hath after such claim in the 
goods shall be taken in the right of the lord. 


The property of the Jands or goods which a villein hath, shall 
not accrue to the lord wn^out entry or seisin first made by him, and 
the villein in the mean time hath present property therein : vide 
Doct. Stu. cap. 43: and therefore it shall be adjudged 

his folly that he cft<l not enter when the lands or goods were in the 
hands of his villein-; negligentia semper habet comiUm infortunium : 
8 Co, 133 a: for in sudti case the villein may aljen his lands, or give 
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his goods by the law; also if he do grant a rent-charge out of his 
land, and after the lord do enter into the land, yet he shall hold 
the land charged with the rent ; for cm licet quod majus est , non 
debet quod minus est non licere : 4 Co. fo. 23 . 5th part 7 : because 
the title of the lord*shall not have relation, but to the time of his 
entry. Vide Keilw. 103 b. And therefore if the villein make his 
last will and devise of his land, and die, or do make his testament 
of his goods, and the executors enter before the entry of the lord, 
his entry or seisure afterwards is too late, and out of due time. 
Vide Brooke , l Menage ^ 150. 73; and Swinburne 9 s Testaments , 2d 
part 48. Also, the wife which the villein hath at the time of his 
purchase, or after, before the lord doth enter, shall be endowed. 
And vide Finch, li.2. cap. 7. But the lord may have a replevin, 
if the beasts of the villein be taken ; and yet he had no property 
in them at the time when they were taken ; but now by his claim 
he hath gained property. F. N. B. 69. 

But by the entry of the lord, all the land of the villein in that 
county is vested in the lord : but if lord and viifein be, and the vil- 
lein do purchase two acres of land in fee, which do lie in one county, 
arid possession is executed in him accordingly, and the lord of the 
villein do enter into one acre, not claiming the other, the lord hath 
property but only in one acre. Perk. 47 b . And for the goods of 
the villein, if the lord, before any sale or gift, do come within the 
town where such goods be, and thcfre openly amongst the neigh- 
bours do claim the goods, and also seise any parcel of them, in the 
name of all the goods which the villein hath, or hereafter may have, 
in the same county, this is said a good seisure in law’, and the oc- 
cupation which the villein hath, after such claim in the goods, shall 
be taken in the right of the lord: vide 21 £.4. 81 a. 11 H. 4. 2: 
for if the lord seise the goods and deliver them to the villein again, 
if they be taken from him, the lord may have an action of trespass, 
or may take them again and have them. And by occasion of these 
words, two questions may be moved ; first, whether the claim made 
by the lord in form aforesaid, be sufficient ih law to ve$t the pro- 
perty of the goods which the villein there l$ath iiv them, in the lord, 
although he did not, or peradventure cotfld not, come to the sight 
or possession of them, whereby he might seise any parcel of them ; 
for the resolution of which, see 3 2/. 4. 16, which is abridged by 
Fitz* Barre, 217. thus; tfbta, if the lord of the villein do claim the 
goods of the viflein by word, this is a good, seisure of them* though 

T 2 ’ ' ^ 
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be do not seise them actually; adjudged by all the court: Brooke , 
Villenage, 50: and such general seisure byword only is sufficient 
in divers cases, as where the lord of the manor hath by the king’s 
grant bona et catalla felonmn , or where, by the like grant, the al- 
moner hath bona et catalla j elonum de se. Fide Doct . et Stud . li . 2. 
cap, 4*3. Contra et Brooke , V illenage, 15. The second question is, 
because of these words in the seisure mentioned in the name of all 
the goods, which the villein hath or may have, which latter words 
are void in the law, and only of course, as the words commonly used 
in releases aut quovis modo in futurum habere potero , men- 

tioned sect. 446: and in a feoffment in fee the words usually are, 
(S To have and to hold to the feo*ffee and his heirs for ever,” as mordD 
at large in the first section you may read ; for if the villein have, 
after such seisure, any other goods, he may lawfully give them away, 
that seisure notwithstanding ( 1 ). Doct . et Stud • lib . 2. cap. 4.— See 
sect. 446. 


§ 178. But if the king hath a villein, who purchases land, and 
alien it before the king enter ; yet the king may enter, into whose 
hands soever the land shall come. Or if the villein buyetli goods, 
and sell them before that the king seisetli them ; yet the king may 
seise these goods, in whose hands soever they be. Because nullum 
tempus occurrit regi. 


The condition of villein of the king is as the bond slave of the 
civil law, not only in respect of the property in any thing, which he 
hath gotten, but also in respect of his possessions ; for whatsoever 
lie hath he doth possess it for his lord.—- 5i0i»6. li 2. fo. 47 b . But 
it is resolved in 5 Co. 52 b , that in case of the villein of the king, 
as also in the case of an alien born, or a man attainted, so long as 
he doth livp, [ the inheritance or freehold of the land is not vested 
in the king till "office found under the great seal, for that is an 
office of intiding.] ? (2) 


(1) Lord Coke says, 6i Here (&c.) doth also which be after that shall acquire and 
imply an excellent point of learning, for get/' — Ed . 

that such a claim doth not only vest the (<g) The addition of these words from 
goods, which the vilieiii then hath, but the case in 5 Co. seems requisite.— Ed. 
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And this rule nullum tempos occurrit regi is in the statute de 
prerogativa regis, cap. 8. whereof you may read at large in Stam- 
ford’s Prerogative, fo. 32. 


§ 179. Also, if a man let certain land to another for term of life, 
saving to himself the reversion, and a villein purchase of the lessor 
the reversion ; in this case, it seemeth that the- lord of the villein 
may presently come tojthe land, and claim the reversion as the lord 
of the said villein, and by this claim the reversion is forthwith in 
him. For in other form or manner he cannot come to the reversion. 
For he cannot enter upon the tenant for life. And if he should stay 
until after the death of |he tenant for life, then perchance he should 
come too late. For peradventure the villein will grant or alien the 
reversion to another, in the life of the tenant for life, &c. 


In this place is shewed how the lord may vest in him a reversion 
of the lands which his villein hath, after a lease for life or years ; 
that is to say, he must come to the land and claim the reversion, 
which is in him, and out of the villein; and according it is resolved 
in 2 Co. 54 a, that in all cases tlje claim of a reversion or of a 
remainder as well in this case of the villein, as by force of a con- 
dition, must be made upon the land, and claim made out of the land 
is not sufficient;- vide sect . 417: and by such coming upon the land 
of another, the lord, &c. are not trespassers : see in ManxclVs case , 
in Plowd.fo. 13: so are the' grounds of the law, if an entry maybe 
lawful in the thing, it shall not be in him before entry; and if entry 
may not be, but claim, then it sh^l not be in him before claim; 
and if entry nor claim tnay be made, then it shall be in him by act 
of the law, without any act made by the party. Plowd. 133; and 
1 Co. 97 ; and in Digffs case , 174. But if a villein do purchase a re- 
version, yet this cannot accrue to the lord without attornment first 
made to the villein ; therefore in this case the tenant for life being 
lord to the villein did attorn to him, and yet it was no enfranchise- 
ment. Perk. 6 b. And note, in all cases, when a reversion is settled 
by judgment of law, and he hath no possible means to compel the 
tenant, and no laches or default is in him, then he shall avow and 
have an action of waste, without attornment ; as the lord in mort- 
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main or the lord of the villein, where they claim a reversion; by the 
claim the lord doth vest the reversion in him, and hath no means to 
compel the tenant to attorn, et sic de cmteris: 6 Co . 68: where the 
rule is put, quod remedio destituitur ipsa re valet , si culpa absiU 
But some things there are which the villein hath, and which the 
lord cannot divest from him by any means or diligence, as things in 
action, and an obligation made and payable unto him, or other debt, 
covenant, or warranty, made unto him. Finch , lib . 2. 4 6b, vide 
27 H. 8. 106. If a villein do purchase a common without number, 
the lord shall not have it, for he might surcharge it* Et vide Sir 
John Davies' 11. f o. 2a. And the great wisdom and policy of the 
sages and founders of oifr law is Observable, who provided that no 
possibility, right, title, nor tilings in action, shall be granted or 
assigned unto strangers; for that would be occasion of multiplica- 
tion of contentions, and suits, to the great oppression* of the people, 
and principally of ter-tenanfcs, and subversion of the due and equal 
execution of justice; and as those things cannot be granted by the 
act of the party, so right in action cannot be transferred by act 
in law; as unto the lord by escheat; nor the, lord of a villein shall 
have a thing in action; vide Finch, 37 6; as it appeareth in 22 Ass. 
pi. 37. Also, it is resolved jn the*Marquess of Winchester s case, 
in 3 Co. 1. that by the general words of an act of attainder of trea- 
son, by which all lands, tenements, rights, and hereditaments of the 
person attainted be given unto the king, and no right unto lands in 
action is given unto the king, and all this was for "the quiet and re- 
pose of ter- tenants. 10 Co. 48 a. 


§ 180. In the same manner it is, where a villein purchases an ad- 

vowson of a church full of an Incumbent, the lord of the villein 

■ ft * 

may come to the said church, and claim the said advowson, and by 
# this claim the advowson is in him. &For if he will attend till after 
the death ofrthe iricumbent, 4 and then to present his clerk to the 
said church, then, ii^the mean time, the villein may alien the advow- 
son, and so oust" the lord of his pfeseatnSent. 


This case of the advowson of a church full of an incumbent is 
like to the last case, where the villein did purchase the reversion; 
for as in the one case the lord could not enter and put out the par- 
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ticular tenant, no more can he remove the present incumbent in this 
case; therefore the remedy, which the lord hath to prevent the 
alienation of his villein, is, to come unto the said church, and there 
claim the said advowson, and by this claim the advowson is in the 
lord. But it seemefh here, if the villein do not alien his advowson 
in the life-time of the incumbent, though the lord did not make any 
claim thereto; yet, the church being void by death or privation, 
the lord may present time enough unto the church, after which pre- 
sentment made, the villein cannot alien it ; for the presentment doth 
amount unto a claim, and thereby the estate, which the villein had 
then, is divested out of him, and settled in the lord; for though the 
advowson be a mere temporal thfijg, (Doctor et Student) yet the 
patron hath no right or possession in the ,church or glebe lands, 
but only a right to present his clerk. Qiicere if the villein present 
first, and the lord immediately after/ which of their clerks of right 
ought to be instituted and inducted; and see in Plowd. 435a. how 
these two sections of Littleton are thei*fc applied. 


§ 181. Also, there^ is a villein regardant, and a villein in gross. 
A villein regardant is, as if a man be seised of a manor to which a 
villein is regardant, and he which is seised, of the* said manor, or 
they whose estate he hath in the same manor, have been seised of 

the villein and of his? ancestors as villeins and neifs regardant t© the 

i * ■% 

same manor time out of memory of man. And villein in gross is, 
where a man is seised of a mandr whereunto a villein is regardant 
and granteth the same villein by his deed to another, then he is a 

v . g , 

villein in gross, and not regardant. 


Concerning these two sorts of villeins,* scilicet , villeins regardant, 
and villeins in gross, the text "is plain and needs no exposition: 
according is Perkins, 22 a. Villein regardant to a manor, a.nd ad- 
vowson appendant to a manor, rtiay be severed from the manor to 
which they are appendant } but it i& observable this severance must 
be by deed. 

§ 182. Also, if a man and his ancestors, whose heir he is, have 
been seised of a villein and of his ancestors, as of villeins in gross 
time out of memory of man, these are villeins in gross. 
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Also, there is another means to have a villein in gross, viz. by 
prescription ; and in this case it is proved, that a man may have an 
inheritance in a villein; nota 5 Co. 87 a . and? therefore a woman may 
be endowed of a villein in gross: Perlc.6 8: as to have his service 
every three days: and a man may be tenant* by the curtesy of a 
villein. 

§ 183. And here note, that such things, which cannot be granted, 
nor aliened, without. deed or fine, a gman which will have such 
things by prescription, cannot otherwise prescribe, but in him and 
in his ancestors, whose heir he is,' and not$by these words, “ In him 
and them whose estate he hath; 1 * for that he cannot have their 
estate without deed or other writing, the which ought to be shewed 
to the court, if he will take any advantage of it. And because the 
grant and- alienation of a villein in gross lieth not without deed or 
other writing, a n*an cannot prescribe in a villein in gross without 
shewing forth a writing, but in himself which claims tho villein, and 
in his ancestors whose h^fr he is. But of such things, which are 
regardant or appendant to a manor, or to other lands and tenements, 
a man may prescribe, that he and they whose estate he hath, who 
were seised of the manor, or gf such lands and tenements, &c. have 
been seised of those things, as regardant or appendant to the ma- 
nor, or to such lands and tenements time out of mind of man. And 
the reason is, for that such manor or lands and tenements may pass 
by alienation without deed, &p. 


By occasion that in the precedent sections is declared, that a man 
may be seised of a villein by prescription two divers ways, either 
regardant Jo his manor, or in gross, and in both cases he hath an 
inheritance in the villein; tfie author iti this pfyee doth set down a 
general rule ghow prescription sjhall be made in those distinct cases, 
and others, according to the reason*and rule of the law, which note; 
and the same is exemplified by the express different words in the 
cases precedent; for in the first qase, which is villein regardant to 
a manor, the prescription is by U que estate , that is, that he and 
those [whose] estates he hath, who were seised of a manor, or of 
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such lands and tenements, have been seised of such things as re- 
gardants, or appendants unto the tnanor, &c. ; but of such things 
which may not be granted or aliened without deed or fine, as a vil- 
leiny, a man, that will have such things by prescription, cannot 
otherwise prescribe* but only in himself and in his* ancestors, whose 
heir he is, and not by these words “ iri him and in those que estate 
He hath:” ratio paid in libra . 

And of this matter it is thus in Finch's Book, 40 a. In all things 
but land itself (for in land prescription doth not make any right) 
a man may prescribe against others ; that is to say, if he and his 
ancestors time whereof memory, &c. have had it; as if they were 
seised of a certain yearljfcrent out t>\ land, and have distrained [for it], 
being behind, or of a villein, and his ancestors, as of yilleins in gross: 
or that a man, and all those whose estate he hath in the manor of 
Dale, have had a park there time whereof memory,, &c. ; for of 
such things which cannot be granted without deed or fine, as in 
cases of a villein in gross, hundred, rent, or such like, the prescrip- 
tion shall be in him and his ancestors, whose Jfceir he is, and not in 
him and those whose estate he hfth; because he cannot have their 
estate without writings, which must fee shewed unto the court; 
otherwise it is of things appendant or regardant to a manor. 

Vide 10 Co. 59 ( 1 ), where the diversity was taken between the 
allegation of the conveyance to the matter itself, as in 11//. 4. 
fo. 89, there one to convey unto hfcn title to a leet did prescribe, 
that he and all those whose estate he had in the hundred, have had 
a leet; et bene; for the prescription in the hundred is but convey- 
ance : and with this doth agree 19 R. 2. tit . Action sur le Case , 5L 
But when he doth claim any thing that doth lie in grant by prescrip- 
tion originally, and of itself, he cannot prescribe in this by a que 
estate , as Littleton doth hold. Vide 21 II. 7. 15. And Keble saith, 
in \2 H. 7. fo. 1G b. that a mgtn cannot entitle himself by a que 
estate in any thing, except in such where entry may be made ; but 
in rent, office, common, and such like, no entry may be made in 
them, and therefore the title in que estate is not good.* And in the 
case, where an officer of this place would prescribe in a thing ap- 
pendant to his office, he slieweth that he, and all officers of the 
same place, have had from time whereof memory doth not run, and 
have used to have, sufih things of profits ; but cannot say, that he 


(1) See Co. Lit. 121 a.— Ed. 
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and all those que estate he hath in the office, &c.; for he hath not 
their estate; and so because no entry may be in [a] hundred none 
may prescribe by a que estate ; but he may say that he and all his 
ancestors, or he and all his predecessors, have used it always, and 
this is good. 


§ 184. And it is to be understood, that nothing is named re- 
gardant to a manor, &c. but a villein. But certain other things, as 
an advowson and common of pasture, &c. are nhmed appendant to 
the manor, or to the lands and tenements, &c. 


This place doth shew that lawyers must speak lawyer-like, and 
use words according to the lawyer’s dialect, and no other, as before 
is touched, sect. 57. and according is 10 //. 7. 46. 


| 185. Also, if a man will acknowledge himself in a court of re- 
cord to be a villein, who was not a villein before, such a one is a 
villein in gross. 


As a man may be a villein in gross by grant made of him by deed, 
where before he was regardant, and not in gross ; or he may be a 
villein in gross by prescription only, though he never was regardant 
to a manor, as before appeareth ; so in this place is said, if a man 
will in court of record confess himself to be a villein in gross, who 
was no villein before, he is a villein in gross : See more of Confes- 
sion, sect . 175, and sect. 1443. If a man will come in court of re- 
cord, and there confess, that he hath committed felony or treason, 
and shew the certainty thereof, the day and place, it is good, and 
the strongest and most clear evidence that can be, though perad- 
venture he never did commit such offence; qmlibet potest renun - 
dare juri pro se introducto: 10 Co. 101 a . and see in ManxelTs case , 
in Plowd. fo» 6 6. But if a man will come into a court of record, 
and there confess himself to be an alien born, or a bastard, such 
confessions shall not be effectual in the law ; for jura naturalia 
immutabilia , whereof read at large in 7 Co. 136. 
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§ 186. Also, a man which is villein is called a villein, and a 
woman which is villein is called a nief : as a man which is outlawed 
is called outlawed, and a woman which is outlawed is called waived. 


In this, as in the other section 184, that formality of speech is 
onfy to be used by professors of the law, which the law hath from 
time to time used and approved ; for they are the most significant, 
as in this place may appear; a man that is a villein is called a vil- 
lein, but a woman villein i$ called nief ; so a man that is outlawed is 
said outlawed, and a woman that is* outlawed is said waived ; for a 
woman shall not be compelled or constrained to come to tourns of 
the sheriffs, nor leets : and because women shall not be sworn in 
the king’s leets, as men which be of the age of twelve years, or 
more, shall do; it is said, when a woman is outlawed she is waived, 
and not outlawed, for she was never sworn to the law. [But a man 
is said outlawed, because he was sworn to the law;] and now for 
contumacy he is put out of the law et dicitur miegatus quasi extra 
legem positus ; but a woman is not so, because she was never sworn 
to the law. Fitz. 161 A. (I ) Bracton accordat , li . 8. 125, where it 
is said, est cnim wayvium quod nullus eo advocate nec princeps earn 
advocabit , nec tuebitur . Observe that this oath of liegeance at the 
tourn or leet, was first instituted by King Arthur, whereof read in 
7 Co.fo. 13. # 9 

§ 187. Also, if a villein taketh a free woman to wife, and have 
issue between them, the issues shall be villeins. But if a nief taketh 
a free man to her husband, their issue shall be free. 

This is contrary to the civil law; for there it is said, partus 
sequitur ventrem . 

According to the distinction in this place, it is said in 43 E . 3. 
fo. 126. that of coMpion right, and by the law, a man shall be 
adjudged according to the blood that his father is of, and not ac- 
cording to the blood of his mother; and according to this inherit- 
ance shall descend, because it is more worthy. As if a man purchase 
land in fee simple, and die without issue, it shall descend to the 


(1) See Co. bic. ItZb.—Ed* 
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heir of the part of the father, if any such be, and not to the heir 
of the part of the mother, except there be no heir of the blood of 
the father, at the time of the death of the purchaser. 

In this very point [the] civil law is contrary to our common law; 
for we say, partus sequitur conclitionem patrU ; but with them the 
rule is, partus sequitur ventrem ; the reason for both sides are well 
set down in Fortescue , cap . 42. 

The reason why in the civil law, if villein did marry a free woman, 
the issue should be esteemed free after the condition of the mother 
is, because jura connubii (before Christianity received) extended only 
to free men ; so that when a bond man* did marry a free woman 
partus sequebatur ventrem in regard no loyal father was of such a 
birth ; and marriage with bond persons were always accounted cow- 
iubernia et non conjugia , and they were stiled contubernales and not 
conjuges , as saith the learned Mr. John Selden, in his Fortescue , 
fol. 50b. 52a. 

Nota , for there it will appear which law is most reasonable in 
this case ; but for^the clear understanding the sense of the rule in 
the civil law in this text [read] the notes upon Fortescue , cap . 42, 
et nota bene. 

And it is not impertinent to know, how the husband and wife in 
this case shall be adjudged, by such disparaged marriage respec- 
tively: if a free man take a nief to his wife,* she by this marriage 
is made of free condition with her husband, not only during the 
marriage betwixt them, but perpetually, as Fitzherbert proveth 
at large in his N. B. fo. 78 G. Doctor CowelTs Inst . li. 1. fo. 9. 
according. [Filz. Abr.] Yillenage , 4(>. And common experience 
is, if a woman, descended of ignoble parents, do take any of the 
possibility of her husband, she shall be partaker of her lord’s 
dignity, and of all privileges incident to his degree, not only 
during the coverture between them, but during her life. Neverthe- 
less the opinion is in the Doctor Student , lib. 2. cap . 43. fo.' 140 a. 
that at the dissolution of the marriage she is a nief, as she was 
before; and see 4 Co. 55a. Perk. 62b. Villcnage ; therefore qucere. 
As if an English man do marry with an alien woman, though she 
[be a] denizen during the coverture, and their issues inheritable, 
yet after the death of her husband, she is an alien ; but in that 
case if an English man do marry with a French woman, inheritor 
of lands in France, and they have issue in England, these issues 
shall inherit those lands in France, as heir to their mother, quia 
partus sequitur ventrem , according to the civil law, as before, for 
she is not dowablc. 7 Co. 25 a. But on. the other part all the books 
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do agree, that libera mulier nubens villano villana non fit . Doctor 
Cowell's [Inst. ] 9. et Fitz . 78 G. [Ilocque ] fit favor e libertatis 
contra communem juris nostri regulam , qud dicitur , uxor eadem 
cum viro caro fieri. Vide Dyer, 79. See sect . 162. The king doth 
create a feme covert a marquess, whose [husband] is a knight; 
but if a feme of no degree of honor be married to a nobleman, 
she shall partake of his nobility; if after the death of such her 
noble husband, she doth marry any unnoble second husband, she 
hath thereby lost her nobility, which she had by her first marriage ; 
for the rule is eodem modo quo quid constituitur dissolvitur. 4 Co, 
118. et vide in Dyer, 79 b. 


§ 188. Also, no bastard may be a villein unless he will acknow- 
ledge himself to be a villein in a court of record ; for he is in law 
quasi nullius filius , because he cannot be heir to any. 

A bastard, or the issue of a bastard, (5 H. 7. 14. 43 E. 3. 4 b.) 
cannot be a villein, either regardant to a manor, or in gross by 
prescription; and divers things are observable in this case; first, 
concerning bastardy, dicitur a Graeco vocabulo , [6o$sam], scilicet 
meretrix , seu concubina , quia procreatur ex merftrice, sive concu - 
bind : 8 Co. 102 a: and of the divers sorts of bastards in the civil 
law read in Docton Ridley's book , tilled A View of the Common and 
Civil Law, fo. 199. The words of Littleton are, “ that a bastard 
is in law quasi nullius filius,” because he cannot inherit to any; and 
to that effect you may read Fortescue, in Commendation of the Laws 
of England , cap. S9, and cap, 40; where also is said; 

Cui pater est populus, pater est sibi nullus , et omnis; 

Cut pater est populus, non habet tile patrem. 

But although a bastard is disabled by our law to inherit by de- 
scent, as heir, yet as a subject born he is enabled to purchase lands, 
or by any conveyance to take a remainder limited to him ; and so note 
the diversity between descent and purchase, in 6 Co % 65 a. And 
as the law is of our realm, so I think all other civilists at this day 
do exclude bastards, without a subsequent legitimation, from inhe* 
ritance, which legitimation by the imperial or civil [law] is made 
kV divers means, as you may read in Doctor Ridley s book , before 
named, and one example thereof is in Littleton, sect. 400; and so 
is the general law of France, as you may see in Seldens Review 
to his History of Tithes, fo. 484. 
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§ 189. Also, every villein is able and free to sue all manner of 
actions against every person, except against his lord, to whom he is 
villein. And yet in certain things he may have against his lord an 
action. For he may have against his lord an action of appeal for 

e 

the death of his father, or of his other ancestors, whose heir he is. 


A villein may well maintain any action against any stranger, who is 
not his lord, and herewith doth agree Bracton, li. 4. tract . 1. cap. 23. 
fo . 196; in assise by a villein versus non dominum , non valebit ei 
exceptio , quia servus est alienus{ vx quo nihil ad ipsum utrum liber 
sit, an servus ( 1 ) ; and 6 Co. 80 a. vide librum. Also, he may use 
actions against his lord for trial of his liberty, as komine replegiando , 
libertate probandd, and such like. Vide Theloall, li. 1. cap. 14. 

That a villein may not use an action against his lord, it appeareth 
in Bracton , li. 5. cap . 20. fo. 421, n. 4; and therein agreeth Britt, 
cap. 49. fo. 125 , anjJ many other books. 

And.therefore a villein cannot have an action against a farmer of 
a manor, to which he is regardant during the term. 20 E. 3. 83, 
Villenage , 10; for he is dominus pro tempore: and Littleton saith, 
in 15 E . 4. 32, a$d 14 E. 4. 6 b, that during the lease for years of 
such a manor, the villein may have an action against the lessor. 
Vide 38 E. 3. 21. , * 

Also, certain actions a villein may have against his lord ; for he 
may have an appeal against him of the death of his father, or other 
of his ancestor® whose heir he is. 1 H. 4. § jb, according ; for the 
villein’s heir doth not sue for the recovery of lands, goods, or liberty, 
from the lord, but only for a lawful revenge of his ancestor’s death ; 
and if the villeins should not have an appeal in this case, the said 
offence should remain unpunishable by appeal, for none other pursue 
it Boulton , 152 a. 

And Bracton , li. 1. cap. 9. fo. 6. 3, saith, in potentate aliend 
mat servif q/u& quidem potestas dominorum in servos suos a jure 
gentium est, quae aliquando fuit et vitce et necis servorum, sed nunc 
eoarctata est per jus civile , ita quod vita et membra sunt in potes - 
tote regis, ita quod si quis servum suum Occident non minus punietur 
quam si alienum occiderit . 


(1) See Co. Lit. 123 b.—Ed. 
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§ 190. Also, a nief, that is ravished by her lord, may have an 
appeal of rape against him. 

Also, a nief, that^is ravished by her lord, may have an appeal of 
rape against him: Britton , 38 a: and so doth BrooTce ( Villenage , 59.) 
take the book. 29//. 6, in Fit 'z. Cor on. 17. Keilw . 135a; but the 
book there is, that she shall not have an appeal in that case, but the 
king shall punish him by way of indictment ; and so is Stamford, 
IL 2. cap. 10, in fine , contrary to Littleton. 

§ 191. Also, if a villein be made«executor to another, and the lord 
of the villein was indebted to the testator in a certain sum of money, 
which is not paid ; in this case the villein, as executor of the testator, 
shall have an action of debt against his lord ; because he shall not 
recover the debt to his own use, but to the use of the testator. 

If the lord be indebted to J. at S. the creditor dieth, and maketh 

the villein of the lord his executor, or if the administration of his 

■< 

goods after his death is committed to him, the villein in this case 
may maintain an action of debt against his lord: 1 H. 4. fo . 6 6. 
and 21 E . 4. 50 : the reason is, because he shall not recover his 
debt to his own [u*e], but to the uje of the testator or intestate ; 
for a man outlawed, or one excommunicated, is enabled to have 
an action as executor for the same reason. Finch , li. 1. fo. 8 a. and 
Dr. Cosin'# Apology, fo. 7 a. Vide Theloall , cap. '13. fo. 20 a. 

§ 192. Also, the lord may not take out of the possession of such 
villein, who is executor, the goods of the deceased; and if he 
doth, the villein as executor shall have an action for the same goods 
so taken against his lord, and shall recover damages to the use of 
the testator. But in all such cases it behoveth, that the lord, which 
is defendant in such actions, maketh protestation, that the plaintiff 
is his villein ; or otherwise the villein shall be enfranchised, although 
the matter be found for the lord, and against the villein, as it is said. 

And for the cause alleged, the lord may not take out of the pos- 
session of such a villein, who is executor, the goods of the testator; 
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for if he do, the villein as executor shall have an action of trespass 
against him, and shall recover damages to the use of the testator ; 
and because of the possession and interest in the goods of the tes- 
tator, therefore those goods shall not be forfeited if the executor be 
outlawed. 10 U. 4. 16. 

If a man have a villein for years, as executor to J. at S. if the 
villein do purchase lands in fee, and the executor do enter the lands, 
they shall be to the use of the testator, and assets in his hands (1); 
because this villein, who was the original cause of it, was. To that 
vide Brooke , Villenage , 46, and the Doct. and Stud. fo. 92, and in 
Plowd . 292 a. 

And in the conclusion of this- section you see the A.uthor’s opinion, 
how the lord may save himself by way of protestatioli ; and so it was 
holden, 1//. 4\f6. 6; that in such actions whidft a villein may have 
against his lord, the lord must make his protestation, that the plain- 
tiff is his villein, &c. and afterwards plead in bar ; and if^ the plea 
be found for him who made the protestation, the-y^otestation shall 
serve, hut if it be found against him, the protestation i$ void. But 
see in Theloall , li. 1. fo . 21 b . if in trespass by a villein against his 
lord, [the lord do take] such a protestation, if he do plead in bar 
it is to no purpose. And in debt upon an obligation, if the defendant 
do take such protestation, he must farther deny the deed, because 
the villein, that is, the plaintiff, shall be enfranchised by the deed. 

And so in an ejectione firmer (. Protestation , 10.) that the [lord] 
in a formedon brought against him by his villein, ought to make 
such protestation, and traverse the gift; and if the issue be found 
against him, the protestation shall serve for nothing. 


§ 193. Also, if a villein sueth an action of trespass, or any gtber 
action, against his lord in one county ; and the lord saith, that he 
shall not be answered, because he is his villein regardant to his 
manor in another county; and the plaintiff saith, that he is free, 
and of a free estate, and not a villein ; this shall be tried in the 
county where the plaintiff had conceived his action, and not in the 
county where the manor is : and this is in.favof of liberty. And for 
this cause a statute was made, anno 9R. 2. c. 2, the tenor whereof 


(i) Sf-e. Co Lit, m &,—£<*. 
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followeth in this form. Also* for that where many villeins and niefs, 
as well of great lords as of other men, as well of spiritual as tem- 
poral, fly and go into cities, towns, and places franchised, as into 
the city of London, # and other like places, and feign divers suits 
against their lords, because they would make ’themselves free by the 
answer of their lords: it is accorded and assented, that lords or 
others shall not be forebarred of their villeins by reason of their 
answer in law,. By force of which statute, if any villein will sue 
any manner of action to his own use in any county, where it is hard 
to try against his lord, the lord m^y choose whether he will plead, 
that the plaintiff is his villein, or nlake protestation that he is his 
villein, and plead his other matter ift bar. And if they be at issue, 
and the issue be found for the lbrd, then the villein is a villein, as 
he was before by*force of the same statute. But if the issue be 
found for the villein, then the vittein is free ; betause that the lord 
took not at the beginning for hislplea, that the* villein was his villein, 
but took this by protestation, &c. 


In this section is shewed an example of the favor which the com- 
mon law' beareth to the freedom and liberty of men ; for it is com* 
nionly said, the law # doth favor three things, the life ofariian, liberty, 
and a woman’s dower ( i ). And in this case the favor is great, that 
the trial of this issue shall [not] be in the county where the manor 
is, where the lord is of power; and that the law is so at this day, 
vide Dyer, *19. et 248, Ibid . Bro . Visne , 10, and many books, as it 
is to be seen in Ashe's Tables , lit. I Menage, 15. But by consent 
in this case the trial may be altered from his natifted trial. 44 E. 3. 36* 


§ 194. Also, the lord may not maim his villein, for if he maim his 
villein he shall of that be indicted at the king’s suit, anJ if he be of 
that attainted, he shal^for that make grievous fine and ransom to 
the king. But it sfeemdth, that the villein shall not have by the law 
any appeal of mayhem against his lord f for in appeal of mayhem a 


(l>,See Co. Lit. 424 Ed. 
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nmn shall recover but his damages ; and if the villein in that case 
recover damages against his lord, and hath thereof execution ; the 
lord may take that the villein hath in execution from the villein, and 
so the recovery is void, &c. 


In case the lord doth maim his villein, how he is to be corrected 
for that offence, the opinion of the Author is at large declared, to- 
gether with his reasons ; but note in Keilw. 134 and 135, Keble’s 
opinion ; for by and by, when lie is maimed by his lord, he is en- 
franchised, because by this act ^he lord hath given unto his villein 
cause to have an action against him : although he be a villein unto 
the lord, yet the king hath an interest in his person; for he shall 
be attendant on the king in the time of War for the safeguard of 
the realm, as well as any other liege-man of the realm: also, a 
villein shall be compelled to serve in husbandry, if the lord have 
not other servants sufficient, and so this doth prove that every 
man may have intefestnn a villein; but when he is maimed he 
cannot do service tynto any. Also, if the lord cannot give to him 
meat and drink, he is not able to travel for his living : and a villein 
may have surety of peace against his lord ; and it were against law 
and reason, that he might destroy him, for a servant may depart out 
of his service notwithstanding the retainer, if he be unreasonably 
entreated by his master ; for 'the statute that doth give an action 
upon the departure is, that the servant shall not depart without 
reasonable cause; and so in this case it seemeth, that the bond is 
not so straight, but that the lord by his misdemeanor may forfeit it ; 
and the law of the Bible is, si quis oculum vel digit um a servo eruit , 
$c. And I do suppose, if the heir of the vilfein do recover against 
the lord in appeal of the death of his father, and the lord is put in 
execution, the villein is enfranchised against the heir of the lord: 
the same law is, if the lord be executed in an appeal of rape at the 
suit of his nief she is enfranchised against the heir of the lord ; and 
so it seemefh by reason that the villein by the maim is enfranchised 
by and by. 

It is holden in 33 E. 3. (tit. Trespass , 253.) that the lord may 
beat bis villein for cause or without cause, and the villein is without 
remedy ; but if the lord do command another to beat his villein, he 
shall have an action of battery against him that did beat him. Vide 
9 Co. 76 a. other cases to this purpose. 
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§ 195. Also, if a villein be demandant in an action real, or plaintiff 
in an action personal, against his lord, if the lord will plead in dis- 
ability of his person, he may not make plain defence ; but shall de- 
fend but the Wrong ajid the force, and demand the judgment, if he 
shall be answered, and shew his matter by and by, how he is villein, 
and demand judgment if he shall be answered. 


In all actions real or personal, which the villein shall bring against 
his lord, this case doth instruct how the lord shall demean himself 
in his defence or pleading, as doth appear ; and according is 40 E. 3. 
36 a. which case is abridged in Bro . Hit. Defence, 21, thus; trespass, 
this defendant doth defend the wrong and force, &c. and demandeth 
judgment, if he shall be answered, for lie is his villein, and shewetli 
how, &c. ; and so you may observe that he doth not make a full 
defence, when he doth plead to the person, neither doth lie say hcec 
verba quando , §c. for this doth go to the damages, and is a full 
defence. Et accordat Littleton . 


§ 19G ( 1 ). Also, there are six manner of men who, if they sue, 
judgment may be demanded, if they shall be answered, &c. One 
is, where a villein si»etli an action against his lord, as in the case 
aforesaid. 

§ 197. The second is, where a man is outlawed upon the action 
of debt or trespass, or upon any other action or indictment, the te- 
nant, or the defendant, may shew all the matter of record, and the 
outlawry, and demand judgment, if he shall be answered : because 
he is out of the law to sue an action during the time that he is 
outlawed. 

The seeond is a person outlawed; but because outlawry is by 
record, therefore the tenant or defendant must shew forth all the 
matter of that record, and the outlawry, and thereupon demand 


(l) The text of Littleton is seldom in- Commentator lias merely given a literal 
serted in the MS. before the commentary translation of the section ; I have thought 
on each section : in the present case the it unnecessary to print it in his words.- Ed. 

U 2 
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judgment ; and thus the outlawed person be punished for his con- 
tempt, in not obeying the law, frustra legis auxilium invocat qui in 
legem peeeat , but prude nter facit qui prcecepto legis obtemperat. 
5 Co . 49. A man outlawed is out of the benefit of the municipal 
law, for so saith Fiiz. N. B. 161 a. idle gains dst quasi extra legem 
posiius , and Bract on , li. 3. tract . 2. cap . 1 1 . fol. 125, saith, that 
caput gerit lupinum , it a quod sine judiciali inquisitione rite percunt , 
et secum smirn judicium portant, et merito sine lege pereunt , qui 
secundum legem vivere recusaverint . But not a, such an outlawed 
person is not out of his natural legiance, or of the king’s natural 
protection ; for neither of them is tied to municipal laws, but is due 
by the law of nature, which was long before any judicial or municipal 
laws ; and therefore if a man were outlawed for felony, yet was he 
within the king’s natural protection, for no man but the sheriff could 
execute him, as it is adjudged, 2 Ass. pL 3. 7 Co. 14 a. 

Note the words is this case are, the tenant or defendant may shew 
all the matter of the record, and the outlawry, and demand judg- 
ment if he shall be answered, &c. And in 21 E. 4. 54 a, it is said, 
when ‘a man doth plead an outlawry in the same court, he that doth 
plead it may commence at the exigent, if he will ; for although per- 
ad venture it be erroneous, yet it is good, till it be reversed ; and so 
it is if an action of 4ebt be brought upon a recovery, he may com- 
mence at the judgment, or at the original, at his pleasure, quod full 
concessum . i 

And note in Dyer , 228 a , if the plaintiff do answer to the plea, 
quod non est tale recur dum , and the defendant do fail to bring in the 
record, yet it is not peremptory to the defendant, but he respondera 
ouster. 

*198. The third is an alien, which is born out of the legiance of 
our sovereign lord the king ; if such an alien will sue an action real 
or personal, the tenant or defendant may say, that he was born in 
such a country, which is out of the king’s allegiance, and ask judg- 
ment if he shall be answered. 


For the true understanding of this section and exception propter 
defectum nationis, which is the third exception, you may read at 
large in 7 Co. l(i a, et setj. so that I might save some labour not octu 
ngere ; nevertheless I will also with a light finger touch some points 
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of this matter. By the very words the Author’s meaning doth ap- 
pear, that he is an alien whose birth place is out of the legiance: 
(of the definition of this word ligeantea , see in 7 Co , 4 6.) of tfie 
king, and not he that was born extra regnum Anglice or extra legem 
Anglia ?, which are circumscribed to place ; but extra ligeantiam , 
which is not local, nor tied to any place ; for many times dominions 
may make a subject born ; and contrariwise, though a man be born 
within England, yet for want of legiance, he may be an alien ; and 
therefore if any of the king of England’s ambassadors in foreign 
nations have children there, by their wives being English women, or 
merchants, or the king’s soldiers, by the commop law of England 
they are natural-born subjects, without being made denizens: and 
the usual and right pleading of an alien born doth lively and truly 
describe and expound what he is, whichPpleading is both exclusive and 
inclusive ; viz. extra ligiantiam domini regis , $*c. et infra ligiantiam 
allerius regis, as it appeareth in 9 E . 4. 7. The Book of Entries , 
fo , 244. Vide 7 Co, 16 a. And if enemies should come into any the 
king’s dominions, and surprise any the castles o*forts, and possess the 
same by hostility, and have issue there, that issue is not subject to 
the king, though he be born within his dominions ; for that he was 
not born under the king’s legiance or obedience ; et si desit obedientia 
non adjurai locus ; and this agreeth with the divine, who saith, si 
locus salvarc potuisset , Satan de cado pro sud inobedientid non ceci- 
disset; Adam in Paradiso non cecidisdet ; Lot in monte non cecidisset, 
sed potiiis in Sodom, But the time of the birth is of the essence of 
a subject born j for he cannot be subject to the king of England 
unless at the time of the birth he was under the legiance and obedi- 
ence of the king, and that is the reason that ante-nati in Scotland, 
are aliens born in respect of the time of their birth ; for he cannot 
be a subject born of one kingdom, albeit afterwards one kingdom 
descend to the king of the other. But if the king of England and 
his subjects should conquer another kingdom or dominion, as well 
ante-nati as post-nati , as well they which fought in the field, as 
those which remained at home for the defence of the 'country, or 
[were] employed elsewhere, are all denizens of the kingdom or do- 
minion conquered, and may maintain any real action, and have the 
like privileges and benefits there, as they may have in England. 

Now from the express words we must go to the Author’s meaning; 
for he did know that there be two sorts of aliens horn, one a friend 
wlio is in league with our king, the other an enemy that is in open 
war, &c. an alien lriend, as at ibis time a German, a Frenchman, a 
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Spaniard, &c., all the king’s and princes in Christendom, being now 
in league with our sovereign, riiay, by the common law, have, acquire, 
and get, within this realm, by gift, trade, or other lawful means, any 
treasure or goods personal whatsoever, as well as an Englishman, and 
maintain any action for the same ; but lands within this realm, or 
houses, but for their necessary habitation only, alien friends cannot 
acquire or get, nor maintain any action real or personal for them, for 
the causes and reasons in 7 Co. 18 b, in Calvin' $ case ; unless the 
house be for their necessary habitation ; for if they should be disabled 
to acquire and maintain these things, it were in effect to deny unto 
them trade and traffic, which is the life of every island : but if this 
be one his enemy, then he is utterly disabled to maintain any action, 
or get any thing witnin this realm, and according to this diversity, 
note Dyer, fo. 2 b . 

If an alien born do sue an action real or personal, the tenant or 
defendant may say that the plaintiff was born in such a country, 
which is out of the allegiance of the king, saitli Littleton and Hussey, 
in this case the trial, shall be here, where the writ was brought. 
Vide 19 E. 4. 6 a, and note in fi Co. 47 b , that the jury take know- 
ledge of things done beyond the sea, and ibid. fo. 26 b. 27 a , in 
Calvin's case. 

In real actions brought by an alien, the purpose and effect of this 
plea is for the benefit of the king, that he upon office found may 
s,eise, and that the tenant may yield the lands to the king, and not 
to the alien, because the king hath best right thereto ; for it is said 
in our books that an alien may purchase only ad profithnn regls ; 
but that act of the law givctli to the alien nothing; for no dower or 
tenancy by the curtesy is in that case. Vide ibid . b. 

Two things remain to be known ; first, when an alien enemy doth 
bring an action of debt, and it is pleaded in bar, that he is subject 
to the king’s enemy, &c., whether this exception be peremptory, or 
but dilatory, so that if at another time league and peace be made 
between the two kings, he may have another action for the same 
debt; and Sr acton, 427, and Stamf. Prerog, cap. 12. fo. 32, do 
agree that this exception is but dilatory, but Theloall , li. 1. cap. 6. 
fo. 10. doth affirm^ that the aforesaid exception is peremptory, and 
shall not be revived by peace or league subsequent. Secondly, also, 
(picere how a man ought aptly conclude this exception to the person, 
to be answered, as Littleton doth in this place unto the writ, or unto 
the action ; for you shall see books and precedents of divers forms 
in Theloall aforesaid. 
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Also, it is not to be omitted in this place, that an alien born may 
be made denizen in England, or naturalized, whereby he shall be 
enabled to purchase lands, or to acquire goods, or maintain any 
action, whereof you may read in 7 Co . 5, 6 a. 


§ 199. The fourth, is a man who by judgment given against him 
upon a writ of praemunire facias , &c. is out of the king’s protec- 
tion. If he sue any action, and the tenant or defendant shew all 
the record against him,* he may ask judgment if he shall be an- 
swered ; for the law and the kingiS writs be the things by which a 
man is protected and helped ; and so, during the time that a man 
in such case is out of the king’s protection, he is out of help and 
protection by the king’s law, or by the king’s writ. 


The fourth exception mentioned to the wrtfc or action of the de- 
mandant, or plaintiff, is, against him that is attainted in a praemu- 
nire ; [ for such person ( 1 ) ] is by express words out of the king’s 
protection generally ; and when in other subsequent statutes it is 
enacted, (as 27 E. 3. cap. 1. 1G It. 2. cap. 5.) that he who doth 
commit any offenc^ therein expressed, shall incur the danger and 
penalty of pramunire, it is intended that he shall be out of the 
king’s protection ; and therefore he is not to be aided or protected 
by the king’s laws, or by the writs of the king. See in Sir John 
Davies' hooky 37 b„ and in \ b. and in 7 Co. 12 a. And yet ?ioia, 
this extendeth only to legal protection, as in this place you may 
perceive ; for the parliament could not take away that protection 
which the law of nature giveth unto him.; and therefore, notwith- 
standing that statute, the king may protect and pardon him ; and 
though by the statute it was further enacted, that it should be dope 
with him as with an enemy, by which words any man might have 
slain such a person, as it 4s holdcn in 24 II. 8. tit. Coron . Bro. 196, 
until statute made anno 5 Eliz. cap. 1 . yet the king might protect 
and pardon him. 7 Co. 14 a. And it is observable, that the occa- 
sion and making of this first statute of praemunire was, to restrain 


(l) Thu addition of these words, or others to the same eilect, seems requisite to 
complete the sentence. — lid. 
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innovations and provisions made by the pope, and secured by cer- 
tain provisoes of bishopricfcs and other ecclesiastical livings, here 
in England, to the disinherison of the king and other patrons of 
their lawful titles of presentment ; which purchased grants of the 
pope, and his reservations, were done with a ' clause of anteferri , 
whereby was meant a praemonerc above the king, and was called 
the pope's law of prcemonere , which were corruptly now called 
prcemunire , and is barred by the statute. See, in the 50 th year 
of Edward 3. notes upon a statute then made , in the margin , 
fo. 423. 

Note, the pain and forfeiture in the case of praemunire is this : 
he shall forfeit his lands and tenements, which he hath in fee simple, 
for ever; and it was the case of Richard Farmer, of London, which 
see in Brooke , tit. Forfeiture , 101, and Prcemunire, 19; but his 
lands in tail he shall forfeit but during his life, and all his goods 
and chattels he shall forfeit, ^aud shall have perpetual imprison- 
ment, and shall be out of the king’s protection. Cromptons Justice 
of Peace , fo . 14 a. ota, Trudgins case , in 11 Co. 63 6, ac- 
cordat. 


§ 200. The fifth, is where a man is entered and professed in re- 
ligion. If such a one sue an action, the tenant or defendant may 
shew, that such a one is entered into religion ic such a place, into 
the order of St. Bennett, and is there a monk professed, or into 
the order of friars, minors, or preachers, and is there a brother 
professed, and so of other orders of religion, &c. and ask judgment 
if he shall be answered. And the cause is this : that when a man 
entereth into religion, and is professed, he is dead in the law, and 
his son, or next cousin incontinent shall inherit him, as well as 
though he^were dead* indeed. And when he entereth into religion, 
he may make his testament, and his executors ; and they may have 
an action of* debt due to him before his entry into religion, or any 
other action that executors may have, as if he were dead indeed. 
And if that he make no executors when he entereth into religion, 
then the ordinary may commit the administration of his goods to 
others, as if he were dead indeed. 
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The fifth is a man who is entered and professed in religion; this 
was the law in times of popery, but now it is antiquated ; so there 
was a civil death by entry into religion, and a natural death by dis* 
solution of the soul from the body. 1 Co. 84 a. See 3 Co. 48 b m 
And the civil death* in this, and in many cases, is in the intendment 
of the law, as a natural death. In Garranty , 71 Fitz. the case was, 
if I be disseised, and my brother do release [with] warranty, and 
enter into religion, his warranty shall bind me, although lie be still 
in natural life; for 1 shall have hiis lands by descent, arid by conse- 
quence, &c.; and whereas the statute 31 E. 3. cap. 11. is in case 
when a man dieth intestate the ordinaries facent deputer de plus 
procheins du mort iniestat , this tyord mart is largely to be under- 
stood, for it extends unto civil death, sell, unto entry into religion, 
as unto natural death. [9] Co. 40 a. 

And in this place also the reason is alleged, for that when a man 
doth enter into religion, and is ^professed, he is dead in law, 
sect. 29G, and his son or other cousin presently shall inherit, as if he 
were dead in deed, and he may make his ej^cutors, or in that de- 
fault the ordinary may commit the administration of his goods ; and 
of this civil death note Bracton , jo. 421, competit exceptio tenenti 
ex persona petentis peremptoria , propter mortem civilem , ut si quis 
se religion } rant tiler it , et post e a ad sceculum reversus agere relit , et 
hccreditatem petere , non audietur. Cum semel quis se religioni 
contulcrit , remmehtt omnibus quee $eculi sunt, Jiabitd distinctione 9 
utrum habitum probationis susceperit , rel habitum professionis , SfC. 
Vide Fitz. Non-ability , 2G, where it is holden, although a man or 
woman be never professed, yet if they do remain by a year and a 
day in the order, they shall be taken as professed, and not after to 
be deraigned. 

And notwithstanding he may be discharged off from his obedience, 
yet he doth remain professed, and so a dead person in law, and 
none may dispense and discharge him from his profession, but only 
the supreme head of the church; but the archbishop by the licence 
of his sovereign may discharge him from his obediente. 34 H . 6, 
jo. 2. Vide the like case in 14 11. 8. fo. 16. 

But there be certain limitations hereof, as in cases wherein doth 
issue judgment of death, as of murder, felony, or such like, or 
where he doth a thing of his own wrong, as battery, trespass, &c. ; 
for in such cases his natural life is only considered. 14 //. 8. 16 b • 
For if the tenant in tail do alien, and enter into religion, the issue 
during his natural life hath not any remedy ; for lie cannot have a 
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formedon quia habitum religionist assumpsit , for that writ doth not 
lie but where one doth abate after the entry into religion: also, if 
tenant in tail do [ charge ] his land, and enter into religion, his issue 
shall hold the land charged during his natural life, and yet to divers 
intents the issue shall be adjudged in law, as if his father were dead 
indeed; for he shall have his voucher as heir, and if he be within 
age he shall have his age; and yet because the father might have 
aliened, and the alienation good during his life natural, by the same 
reason he may charge it, and the charge good during his natural 
life; also a man may have a formedon in reverter quia habitum , fyc. 
upon an abatement, but not upon an alienation; for during his 
natural life the alienation was good, but no such writ in remainder 
doth lie. Keihv. 104 a. 

And note, in divers cases the civil death is not equivalent unto a 
natural death, as after in Littleton may appear, sect. 410; for his t 
entry into religion shall not be to the damage or prejudice of any 
other: and the wife of a husband who is entered into religion and 
professed, shall not ba* end owed during the life of her husband, the 
reason and cause thereof is, because upon her complaint he may be 
deraigned ; and yet to some purposes the matrimony is dissolved, 
and she is in a manner a widow; for she may have an action in her 
own name: 14 //. 8. 17 a: and if a man and a woman do inter- 
marry et ante carnis copulam the one or the other do enter into 
religion, by it the marriage is dissolved, lbideiti , 16 b. 

If the grandfather enter into religion and is professed, his heir 
shall have a writ of aile if a stranger do abate, and the writ shall 
be general, and shall not make mention of the entry into religion, 
nor of the profession. Fitz . /•21 F. 

But if the tenant or defendant do allege, that the demandant 
or plaintiff did enter into religion, and was professed, it seemeth by 
Littleton it is not sufficient, unless he say also that the plaintiff is 
professed, and hereof see 1 E. 3. pi. 12. A man doth make a 
lease habendum to the lessee during his life, and doth not say his 
natural life, •'yet if such a lessee do enter into religion, and is 
professed, the lease is not ended, nor the lessor cannot enter. Vide 
2 Co. 48 b . But in ancient time the law in this case hath been 
otherwise taken. Ibidem. See 5 II. 7. 25 a. 

Of the beginning of this order of St. Bennett you may read at 
large in Doctor Ridley, ( fo . 153) and all other orders of friars 
after him {fo. 181), and of them and of all the orders of friars, 
see the catalogue in Fox's Monuments, 259, 260. 
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§ 20L The sixth is, where a man is excommunicated by the law 
of holy church, and he sueth an action real or personal, the tenant 
or defendant may plead, that he, that sueth, is excommunicated, 
and of this it behoves him to shew the bishop’s letters under his 
seal, witnessing the excommunication, and ask judgment, if he 
shall be answered, &c. But in this case, if the demandant or 
plaintiff cannot deny it, the writ shall not abate, but the judgment 
shall be, that the tenant or defendant shall go quit without day, for 
this, that when the demandant or plaintiff hath purchased his letters 
of absolution, and shewed them ip the court, he may have a resum- 
mons, or a re-attachment, upon Ills original, after the nature of his 
writ. But in the other five cases the writ shall abate, &c. if the 
matter shewed may not be gainsaid. 


There is also one other obstacle, whicl^ for the time doth re- 
strain a man to proceed in his actions, till he have a lawful- absolu- 
tion, scilicet excommunication; whereof Bracton, fo. 415, cap. 18, 
-write th, in this manner: idem compctit tenenti exceptio propter 
Icpram anrmcc pet cut is, nt si fuerit excommunicatus nominatim, sed 
non in genera, quia sicut lepra esse poterit in corpora , it a et in 
anirndy et sicut l»proso inter dicilu £ commumo gentium , sic et ex - 
communication et quod plus est , omnis actus legitimus ; and with 
this doth agree Britton , cap . 49, fo . 125. 

In this exception because of excommunication, the defendant 
must thereof shew fortli the letters of the bishop under seal, testify- 
ing the excommunication : 9 Co. 40, 41 : and in times of vacation, &c. 
that the archdeacon of Richmond and the dean and chapter of Can- 
terbury may certify excommunication, and shall be allowed. Vide 
7 E. 4. 14. 8 11.6. 3. But if the bishop or his commissary be 
defendant and party, his certificate in that case shall be no impedi- 
ment, but that the plaintiff or demandant may proceed; vide 
Theloall , li . 4. cap. 13 ; and therefore it hath been resolved, that 
the judges of the common law shall judge upon the manner, and 
in some cases of the matter also of the certificate, in case of ex- 
communication. 8 Co. 68 b. The form of a certificate of excom- 
munication must be generally directed, that is to say, omnibus 
Christi jid dibits, or unto the justices, See. ; for if it be directed 
unto the king, or unto the chancellor, in this case for disabling 
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him to sue, it is not sufficient. 2 E. 4. 4. But if a signijtcavit he, 
it is good, if it be directed unto the king or to the chancellor. 
20 H. 6. fo. 25. 

The last thing in this case expressed is, that the writ of the 
plaintiff excommunicated shall not abate, but liis suit shall be put 
without day until he be absolved, and the entry is remanent loquela 
sine die quousque . Finch , li. 4. cap. 7. fol. 141. 8 Co. 69, ac- 

corded. 

And all that in this section is said of the exception, because of 
the excommunication, is to be understood, when such a plaintiff or 
demandant doth sue in his own fight ; for such an exception doth 
not lie against an executor, that. ft excommunicated, no more than 
against an outlaw. Vide ante, sect. 191. 


§ 202. Also, if a villein be made a secular chaplain, yet his lord 
may seise him as his villein, and seise his goods, &c. But it seemeth, 
that if the villein enter*into religion, and is professed, that the lord 
may not take nor seize him, because he is dead in law ; no more 
than if a free man taketh a nief to his wife, the lord cannot take 
nor seize the wife of the husband, but his remedy is to have an 
action against the husband, for that he took his neif to wife with- 
out his licence and will, *&c. And so may the ford have an action 
against the sovereign of the house, which taketh and admitteth his 
villein to be professed in tire same house, without the licence and 
leave of the lord, and he shall recover his damages to the value 
of the villein. For he which is professed a monk, shall be a monk, 
and as a monk shall be taken for term of his natural life, unless he 
be deraigned by the law of holy church. And he is bound by his 
religion to keep his cloister, &c. And if the lord might take him 
out of his house, then he should not live as a dead person, nor 
according to his religion, which should be inconvenient, &c. 


This place doth shew that there be two divers sorts of ecclesias- 
tical persons, or chaplains ; the one secular, the other of regular ; 
(see before, sect. 133): and such, because they are most specially 
deputed and dedicated to the service of God, are called spiritual 
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men, as by an excellency ; Doct. et Stud, fo . G a ; and in respect 
of the subject-matter of their profession, which is spiritual. Doctor 
Cosins' Apology , 235. 

Seculars are they, who though they walk in the way of God to 
be lanthorns and guides unto worldly men, and are most proper for 
the conducting of secular and laymens* consciences, yet they have 
not in such form, and by such rules, entered into their profession, 
and religion, as the others; Finch , 1386; and therefore are not 
in the eye of the law dead men unto the world, as the others are. 
Vide Dr. Cowell's Inst. fo. 13. 

The consequence is, •if a villein be made a priest, yet neverthe- 
less his lord may seize him as lys villein, &c. as he might before; 
for by his ecclesiastical function t^ie base blood that was in him is 
not done away ; vide 4 E. 4. 25 a, by Danby ; and with our author 
in this point the Doctor et Student doth agree; {li. 2. cap. 43. 
fo. HO a) and there it is said, in this case the lord may order him 
so, that he shall do him such service as a priest ought to do, before 
any other, but he may not put him to labour, nor other business, 
that is [ not ] honest and lawful for a pries! to do ; and it geemeth 
reasonable it should be so ; for the law will not permit any thing to 
be done which is contra bonos mores , or which is indecorum . 
Although by this case it appeareth, that dignity of secular priest- 
hood doth not amount to a manumission in our law, yet it seemeth 
if a villein be mac^e a knight, he is by that degree made a free-man ; 
Glanville, lib. 5. cap. 5. in fine , and JBracton, lib . 4. fo. 198 b; 
for it cannot stand with the dignity Of a knight to be a bondman ; 
but if he be made a gentleman, or an esquire, he doth still remain 
a villein ; and in France it was adjudged anciently, that where the 
lord of his villein had knighted his villein, having lawful commission 
so to do, he became and had the honor lawfully ; but if the king, 
or any other lord, knighted him, nothing had been wrought by it ; 
for none could manumit him but his lord. Selden , 318, in his 
Titles of Honor. 

But it is said in this place, if a villein do enter intq religion, and 
be professed, the lord cannot take nor seize his body, nor put him 
to any manner of labour, because he is a dead man in law, and here- 
with doth agree Doct. et Stud. li. 2. cap. 43. fo. 140 b. And in 
that case he must abide in his religion, under the obedience of his 
superior, as other religious persons do, that be bondmen ; and the 
lord hath no remedy in that case for loss of his bondman, but only 
to take an action of trespass against him that received him into 
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religion without licence, and thereupon to recover damages to the 
value of the villein, as shall be assessed by twelve men; for he that 
is professed a monk shall be a monk, and as a monk shall be taker! 
for the term of his natural life, unless he be deraigned by the law 
of the holy church ; and concerning deraignment, vide 44 H . 8. 
fo. 16, 17. 

And note this cause, if a villein professed is compared to the case 
when a free-man doth take a neif to his wife, the lord may not take 
or seize the wife from her husband ; by which last words it seemeth, 
that Littleton did understand, that after the marriage dissolved he 
might seize her, and that she was not enfranchised absolutely by 
that marriage, of which matter there have been divers opinions in 
our books ( 1); which see in sect . 187, in fine; and note how the 
common law doth incline to the rules and constructions of the 
church ; and of this matter see sect . 20. and sect . 400. 


§ 203. In the same ^manner it is, if there be a guardian in chi- 
valry of the body and land of an infant within age, if the infant, 
when he comes to the age of fourteen years, entereth into religion, 
and is professed, the guardian hath no other remedy ( as to the 
wardship of the bddy ) but a writ of ravishment de gard against the 
sovereign of the house. And if any, being of, full age, who is 
cousin and heir of the infant, entereth into the land, the guardian 
hath no remedy as to the wardship of the land, for that the entry 
of the heir of the infant is lawful in such case. 


Littleton in this place doth proceed with more cases and ex- 
amples to prove the force of ecclesiastical profession. If a man by 
reason of his seignory have the wardship of the body and of the 
land of an infant, and the infant when he cometh to the age of 
fourteen yearS, do enter into religion, and is professed, the lord or 
guardian hath no remedy ( as unto the body ) but a writ of ravish^ 


(1) Lord Coke observes, that “ the nief, and then some hold that she shall 
better opinion of our books is, that she be free for ever." And see Co. Lit* 12$*, 
shall he privileged during the coverture n. 3.— Ed, * 

only, unless the lord himself marrieth the 
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ment de gard, against the sovereign of the house or monastery ; 
which writ [ is given ] by the statute of Merton ( 1 ), cap. 6 ; but at 
the common law he might in this case, and in all other like, have 
had an action of trespass fully to the same effect, save that by this 
statute the ravisher shall be imprisoned. And in Kcilw. fo. 185. 
pi. 86, the question was, if a man have issue two sons, the eldest 
entereth into religion, and, the youngest being within age, the 
father dieth, seised of certain lands holden by knight’s service ; and 
after the youngest son is ravished, and the lord doth bring a writ 
of ravishment of ward, and hanging the writ the eldest is deraigned, 
whether the writ shall abate or no. Vide lihrum . 

And Littleton also saith, that tlfe lord in this case hath lost the 
wardship of the land, if the next heir be of full age ; and a doubt 
hath been made in this concerning the land, ( the reason and ar- 
guments on both parts read in Keilw. fo. 112. pL 39) ; but the 
law is with Littleton, and by the reason made by him. Fide in this 
case 11 11. 4. fo. 32 a ; if friars do take a man’s son, or his servant, 
into their cloister against the will of their parents, or master, and 
put them in their house, and clothe them with their habit, and he 
or they be above the age of fourteen years, and be professed, the 
father or the master cannot seize him again ; but if he be under 
fourteen years of age he cannot be professed, and in that case the 
lord may take his son, or the master his servant, with all their 
apparel, or friar’s Jiabit : as if a man do take away my wife, and 
put her into costly apparel, the husband may take her and all her 
furniture (2). 


§ 204. Also, in many and divers cases, the lord may make manu- 
mission and enfranchisement to his villein. Manumission is pro- 
perly, when the lord makes a deed to his villein to enfranchise him 
by this word ( manumittere ), which is the same as to put him out of 
the hands and power of another. And for that, that by such deed 
the villein is put out of the hands and out of the power of his lord, 
it is called manumission. And so every manner of enfranchisement 
made to a villein may be said to be a manumission. 


(l) Lord Coke says, u this writ is given concepts .” Co. Lit. 136 4.— Ed. 

i>y the statute of W # 2. cap. 35, in verbis (2) See Co. Lit. t$7 a*— ‘Ed* 
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Now the author speaketh of enfranchising villeins, which may be 
done by divers and many means, more than in this book is mentioned: 
for the law doth faVpr liberty, and doth dislike much of bondage, as 
a thing against nature, howsoever it is become to be in force of a 
law jure gentium , as before is said; serin postquam liber taM do - 
nantur dicuntur manumissi , quasi de manu dimissi : Doctor Cowell's 
Institutes , fo. 7 ; and he saith, manumissio fit duohus modis express 6 
nimirum , vet implicite et tacite . Hxpressa manumissio item duplex 
est, una quee scripto fit, ut cum dominus curtain rel instrumentum 
manumissionis servo suo dederit ; altera qua: facto fit , prise is 
usitatior ; ut cum dominus , vicinis suis prtesentibus, villannm suum 
capile susceperit, dixeritque, “ folo ut hie liber esto,” atque hoc 
dido ilium e manibus suis dimissum protrusererit . Vide librum. 


§ 205, Also, if the lord maketli to his villein an obligation of a 
certain sum of money, or granteth to him by his deed an annuity, 
or tets to him by his deed lands or tenements for term of years, the 
villein is enfranchised. 


As this is a plain and full manumission, so *by other means a 
villein may be enfranchised ; as if the lord will become debtor to his 
villein by obligation or other v riting, of do graf.it unto him an an- 
nuity, or will niake a lease to him of lands or tenements by liis deed. 
Quaere if such lease be^by poll ( 1 ). 


§ 206. Also, if the lord maketh a feoffment to his villein of anv 
lands or t tenements, by deed or without deed, ip fee simple, fee tail, 
or for term of life or years, and delivered! to him seisin, this is 
an enfranchisement. 

Also, if the lord make a feoffment unto him of any estate of 
{rank-tenement, by deed or without deed, and make livery, or do 
convey it otherwise unto him by fine, indenture of bargain and sale. 


(l) Lord Coke says, “ and albeit the yet it i« an infrancfaiteiueat for ever." 
lease be made to the villein without deed, Co. Lit. 13 ? br—Li. 
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or by way of use [ it is an enfranchisement ] : per Wilby ,* if tfye lord 
enfeoff his villein without deed, it is no enfranchisement : 21 22.3. 
fo. 32 : which opinion is contrary td Littleton, and against the law, 
for the feoffment is good without deed, by the livery. 


§ 207. But if the lord niaketh to him a lease of lands or tene- 
ments, to hold at will of the lord, by deed or without deed, this is 
no enfranchisement ; for tliit, that he hath no manner of certainty 
or surety of his estate, but the lord may oust him when he will. 

But if the lord do make unto him a lease, &c. to hold at the will 
of the lord, this is no enfranchisement, whether such lease be made 
by deed or without deed. > 


§ 208. Also, if the lord sueth agcainst his villein a pr recipe quod 
reddat , if he recover, or be nonsuit after appearance, this is. a ma- 
numission, for that he might lawfully have entered into the land 
without suit. In the same manner it is, if he sue against his villein 
an action of debt or account, or of covenant, or of trespass, or of 
such like, this is an enfranchisement, for that he might imprison 
the villein, and take his goods without such suit. But if the lord 
sue his villein by appeal of felony, where lie was indicted of the 
same before, this shall not enfranchise the villein, albeit that the 
matter of appeal be found against the lord, for that the law could 
not have the villein to^be hanged without such suit. But if the 
villein were not indiete4 of the same felony before the appeal sued 
against him, and afterwards is acquitted of this felony, so as he 
recover damages against his lord for the false appeal, then the vil- 
lein is enfranchised, because of the judgment of damages to be given 
unto him against his lord. And many other cases and matters there 
be, by which a villein may be enfranchised against his lord, &c. 
But inquire of them. 
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If the lord sue against his villein, a praecipe qubd reddat, iS he 
do recover, or be nonsuited after appearance, this is a manumission ; 
h fortiori if he bar; and the reason is, because he might have en- 
tered into the land lawfully without such suit; inutiUs labor stultm; 
5 Co . 89 a . But if tenant in tail of a manor ; to which a villein is 
regardant, do alien the manor unto the villein, sind die, the issue in 
tail doth recover the land against the villein, he is not thereby en- 
franchised ; for he had no other means to recover his inheritance 
but the action. 212?. 3(1). If he suO%gainst his villein an action 
of debt, or account, or of covenant, or trespass, or such like, it is 
an enfranchisement. v 

But if the lord do sue his villain by appeal of felony, whereof he 
was indicted before at the king’s suit, this doth not enfranchise the 
villein, although the matter of the appeal be found against the lord ; 
the reason hereof is, because if he had been guilty, the lord had no 
other means to have had him* hanged but by that suit ; though upon 
his attainder upon the king’s suit he might peradventure be put to 
execution. 

But in case the vill6in be not indicted, and upon the appeal the 
defendant is acquitted of felony, so that the villein doth recover 
damages against his lord for the false appeal (for in the first case he 
shall not recover damages ) then the villein is enfranchised by the 
judgment aforesaid. 

And so by the way note a policy in ppctice in this case, first, to 
procure an indictment against him for the king, arid afterwards to 
pursue his appeal ; it is good to be wary in such proceedings, for 
•event us legis est res incertusima ; and by the same means any ap- 
pellant may prevent the person appealed from his election of trial 
by battle, for the vehement presumption that the indictment is true, 
being found by the oath of twelve lawful men of the county. 

And many other cases and matters there be, by which a villein 
may be enfranchised ; sad de illis quaere , et hoc in Ashe’s new Table 
in the title of Villenage: by King James’s laws, if a villein work one 
Sunday by his lord’s commands, he shall be free. See in [ Drayton's ] 
Poliolbion,& 02. r 

& 

§ 209. Also, if the lprd of a manor will prescribe, that there hath 
been a custom within his manor time out of mind of man, that 

' ■ is? ' 

(l) Lord Coke cites this caiie, and adds, manor, which was the principal, and at 
u the reason is, for that he could not the time of the writ brought, he was no 
seize the villein till he had recovered the villein. Co. Lit. 138 b.—Ed, 
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every tenant within the same manor, who marrieth his daughter to 
any man without licence of the lord of the manor, shall make fine, 
and Jiave made fine to the lord of the manor for the time being, 
this prescription is void. For none ought to make such fine but 
only villeins. For fcvery free man may freely marry his daughter to 
whom it pleaseth him and his daughter. And for that this prescrip- 
tion is against reason, such prescription is void # . 


Read before, sect. 174* and quasre if the law do so judge of such 
custom or prescription, as Littleton declareth ; for I have heard say, 
that the same custom is in many places ; vide the books in Ashe’s 
Table, tit . Custom , 11. 44} E. 3 . 5. and Kitch. fo. 104 b y do agree 
that this custom and prescription is good ( 1 ), contrary to Littleton : 
but it seemeth that Sir John Fortescue, fo. 32 b , who, did last write 
of this point, was of opinion, that such custom is void ; for customs 
without foundation of reason, are void; where-[of] some examples 
are in 5 H. 7. fo. 9 b . 


§ 210. But in the county of Kent, where lands and tenements are 
holden in gavelkind, there, where, by the custom and use out of 
mind of man, the issues m^ ought equally to inherit, this custom 
is allowable, because it standeth with some reason ; for every son is 
as great a gentleman as the eldest son is, and perchance will grow 
to greater honor and valor, if he hath any thing by his ancestors, 
or otherwise peradventure he would not increase so much, &c. 


Concerning the whole discourse of this custom of gavelkind, read 
in Lambert's Perambulation of Kent . The reason which is made here 
in approbation of this custom is, because every one of J;lie sons is 
as great a gentleman as the eldest son is, and peradventure may 
prove to be of greater honor and valor, if he may have somewhat 
from his ancestor ; whereas otherwise, without such foundation, he 
should not be able to increase, and they being alike dear to their 


(l) But sfce Co. Lit. 140 d -~Ed. 
x 2 
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common ancestor, from whom they claim, have so much the more 
need of their friends help, as through minority they be less able to 
help themselves than the elder brother. 

Others [say] this custom is partly grounded upon a natural con- 
sideration ; for that all the sons bold the like obligation of nature, 
and desert with their parents, in which they have an equal interest; 
and [it was] also suffered to take place in Kent, and in other places 
of this land in those^days most inclinable to rebellion, to the intent 
to enfeeble their forces, and to bring their great houses and fa- 
milies to impuissance and decay, thereby to disable and discourage 
them from such unlawful and violent attempts. Customs of London , 
fo . 9. More of gavelkind, see fret. 265. 


§211. Also, where by the custom called borough English, in 
some borough, the youngest son shall inherit all the tenements, &c. 
this custom also stands with some certain reason ; because that the 
younger son (if he Wk father and mother) because of his younger 
age, may least of all his brethren help himself, &c. 


Of this custom of borough English, see the sect . 165. 


§212. But if a man will prescribe, that if any cattle were upon 
the demesnes of the manor there doing damage, that the lord of the 
manor for the time being hath used to distrain them, and the dis- 
tress to retain till fine were made to him for the damages at his will, 
this prescription is void ; because it is against reason, that if wrong 
be done any man, that he thereof should be his own judge ; for by 
such way, if he had damages but to the value of an halfpenny, he 
might assess and have therefore one hundred pounds, which should 
be against* reason. And so such prescription, or any other pre- 
scription used, if it be against reason, this ought not, nor will not, 
be allowed before judges; quia malus ustis abolcndus esU 


The author in these latter sections shewing his opinion concerning 
some customs and prescriptions, concludeth his chapter with this. 
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that no prescription is good in law in any case, by which custom a 
man may be his own judge in his own case, and accordingly this case 
hath been ruled as it is said 5//. 7. fo. 9 b , quia aliquis non debet 
esse judex in proprid causd: 8 Co. 118 a, and see in Sir John 
Davies , fo. 32 b . 38 a : this case and divers other manner for un- 
reasonable customs ; and yet it is in common experience, that copy- 
holders have by the custom of the manor holden their customary 
lands at the will of their lords ; but of this last matter touching the 
uncertain fines of copyholders, note in 4 Co. 27 6, and in 1 1 Co. 44. 


Lib. II. Cap. XII .—RENTS. 

§ 213. Three manner of rents there be, that is to say, rent-ser- 
vice, rent-charge, and rent-seck. Rent-service, is, where the tenant 
holdeth his land of his lord by fealty and certain rent, or by ho- 
mage, fealty, and certain rent, or by other services and certain rent. 
And if rent-service at any day, that it ought to be paid, be behind, 
the lord may distrain for that of common right. 


This Second Book, concerning thg several services by which lands 
and tenements are holden, the author doth conclude with this chap- 
ter of rents, shewing that there are three manner of rents ; that is 
to say, rent-service, rent-charge, and rent-seck : and in ancient 
times the rent reserved upon tenures or demises was called red - 
ditus ( 1 ), because the lord or lessor did live by it. 10 Co. 107 a. 

Littleton saith (sect. 222) that rents do issue out of lands; there- 
fore it is to be observed, that which issueth out of land, or the 
profits of land, are of three sorts, natural, industrial, and artificial: 
the natural profits of land are such as do by the force and benefit 
of nature principally, and not by the diligence and labour of man, 
as apples, herbs, trees, and such like; industrial profits are such 
as do principally require the diligence and culture of man, which, 
unless it be continually applied, natura nihil operatur , as corn, hops, 
wood, saffron, and such like ; artificial profits are those which are 


(l) The Report say*, it was therefore flier derivation of the word may he 
cal|ed vivas rntdilua; though perhaps ei- thought equally logical and classical— Ed. 
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reserved, granted, or issuing out of land by the act of man, and 
the approbation of law, as a common of pasture, a warren, a rent, 
and things of like sort. Fulbec/cs Direction. And in 10 Co. fo. 128, 
it is said, that rent reserved is to be raised of the profits of the 
land, and is not due till the profits be taken by*the lessee ; for the 
words reddendo hide or reservando hide is as much as to say, that 
the lessee shall pay so much of the issues and profits at such days 
to the lessor; for redder e hide nihil aliud est quarn accept uni red - 
derc, et redditus dicilur a redeundo quia retro it , scilicet to the 
lessor, donor, &c., sicut provenlus a proreniendo , et obventus ab 
obveniendo . 

Littleton doth first speak of jtant-service, which is, where there 
is a lord and tenant in fee simple, and the tenant doth hold his land 
of his lord amongst his other tenures, which at the first were created, 
by a certain, rent also ; for the tenure and the reservation do make 
that rent to be a rent-service ; but here must be remembered which 
before is taught, sections 118. and 210. that a tenure may be per 
jidelitatem tantum, an<l by like reason, by homage, by fealty, or 
by any dike service, without any reservation of rent; [for rent] is 
not of the substance of the tenure, or of any other grant or de- 
mise ; for it may consist without rent. 5 Co. 55 a. And if a rent- 
service be at any time behind, in which it ought to be paid, the lord 
may distrain for it of common right, although no distress was men- 
tioned in the first creation of thp tenure ; and the reason is, because 
the rent was certain, which was reserved: vide sect. 137; and the 
rent was reserved for the land. 


§214. Arid if a man will give lands or tenements to another in 
the tail, yielding to him certain rent by the year, he of common 
right may distrain for the rent behind, though that such gift was 
made without deed, because that such rent is rent-service. In the 
same manneF it is, if a lease be made to a man for life, or the life 
of another, rendering to the lessor certain rent, nr for term of years 
rendering rent. 


The precedent case is of a rent-service, by reason only of the 
reservation upon the tenure, although the lord hath not the reser- 
vation of the tenancy. And now the author sheweth another marjpey 
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of rent-service, that is, where the gift is made in tail, for life, or for 
years, reserving a rent; in all which cases the donor or lessor hath 
a reversion in him, he of common right may distrain for the rent 
behind, though such a gift or lease be made without deed, because 
such rent is rent-service; in which cases the form and manner of the 
reservation of the rent-service is warily to be observed; and the 
words “ he reserving unto him a certain rent,” by which the donor 
or lessor hath a rent-service to himself ; but by these words the 
heir of the donor hath no title to the rent, as incident to the rever- 
sion; for it is said by Kingsmill, in 21 //. 7. 2 5 ft, if in all those 
cases the reservation of* the rent J)e general, without more saying, 
the law shall direct that he and hiS 4ieirs shall have it; but when he 
saith expressly “ reserving unto him,” the lajv will not aid him be- 
yond that those words do extend; and therefore in 10 £.4. 14ft. 
the law is taken, that if such a gift or lease be made of two acres, 
reserving unto him and his heirs 1 2c/. for one acre, and reserving 
unto him 12c/. for the other, that his heirs shall not have the 12c/. 
last reserved, because it was not reserved ^to him and his heirs. 
VidePbwd. 171. 27//. 8. 18c*. 5 Co. U2a. 

And in this section is observable, that an estate in fee simple, or 
for life, may be made without deed, or other instrument, because 
it taketh effect by virtue of livery without deed; and yet the words 
of the statute Westm. 2. cap. 1 . quod voluntas donatoris secundum 
Jormam in chartd (toni sui manij'cste*expressa de ccetero observetuu 
Vide 3 Co. 8 ft. antea , sect . 59. 


§ 215. But in such case, where a man upon such a gift or lease 
will reserve to him a renjt-service, it behoveth, that the reversion of 
the lands and tenements be in the donor or lessor. For if a man 
will make a feoffment in fee, or will give lands in tail, the remainder 
over in fee simple, without deed, reserving to him a ^certain rent, 
this reservation is void, for that no reversion remains in the donor, 
and such tenant holds his land immediately of the lord, of whom his 
donor held, &c. 

§ 216. And this is by force of the statute of quia emp tores ter - 
varum. For before that statute, if a man had made a feoffment in 
fee simple, by deed or without deed, yielding to him and to his 
heifs a certain rent, this was a rent-service., and for this he might 
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have distrained of common right; and if there were no reservation 
of any rent, nor of any service, yet the feoffee held of the feoffor 
by the same service, as the feoffor did hold over of his lord next 
paramount 


In this place is observable, that in case when such a rent-service 
is reserved, it is necessary that the donor or lessor have the rever- 
sion of those lands; for if a man do make a feoffment in fee, or give 
lands in tail, the remainder over in fee simple, without deed, re- 
serving a certain rent, such a refervation is void, (scilicet) merely 
as a rent by the reservation; but if in that case the reservation of 
the rent be by deed, the deed indented doth make the rent good, 
as hereafter may appear. 5//. 7. 5 b. Brian . 

And nevertheless it seemeth by that is here said, that as to a 
remainder, it may well enough depend upon a frank-tenement with- 
out deed; and before, sect. 60. it is shewed, that any remainder 
may depend upon a lease for years without deed. 

For when a feoffment in fee is made, or when tenant in tail is, 
the remainder over in fee simple without deed, the tenant now at 
this day doth hold the land not of his donor or lessor, but imme- 
diately of the lord next paramount; but this is by force of the sta- 
tute of quia emptores terrarum , otherwise called the statute of 
Westm. 3. enacted anno 18, iL. 1. for before the said statute, if a 
man had made a feoffment in fee simple by deed, or without deed, 
reserving unto him and to his heirs a certain rent, this was a rent- 
service, because of the tenure between the feoffor and the feoffee, 
and for it he might distrain of common right; and if no reservation 
were of any rent, or of any service, then the feoffee did hold of 
the feoffor by the same service that the feoffor did hold over of hia 
lord next paramount. 


§ 217. Btit if a man, by deed indented, at this day maketh such 
a gift in fee tail, the remainder over in fee ; or a lease for life, the 
remainder over in fee; or a feoffment in fee; and by the same in- 
denture he reserveth to him and to his heirs a certain rent, and that 
if the rent be behind, that it shall be lawful for him and *his heirs 
to distrain, &c. such a rent is a rent-charge ; because such lands or 
tenements are charged with such distress by force of the writing 
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only, and not of cpmmon right. And if such a man, upon a deed 
indented, reserve to him and to his heirs a certain rent, without any 
such clause put in the deed, that he may distrain, then such rent is 
rent-seck; for that*he cannot come to have the rent, if it be denied, 
by way of distress ; and if in this case he were never seised of the 
rent, he is without remedy, as shall be said hereafter. 


Now the author dotl\ descend to the other rents, according to the 
division aforesaid; a rent-charge »may be reserved, although he to 
whom the reservation is made hatfi not the reversion of the lands or 
tenements out of which the rent-charge is to issue ; but then such 
rent-charge must be by deed indented; and therein must also be ex- 
pressed, that if the rent be behind it shall be lawful to him and his 
heirs to distrain, &c.; for if in the indenture there be no clause of 
distress, then is the rent reserved but a rent-seck, for which there 
is no remedy, if he never was seised of the rent, as hereafter 
followeth. 

In Plowden, 134, it is hereupon observed, that the words of an 
indenture are the words of every party, and therefore shall not be 
taken strongly against the one, and beneficial to * the other; as in 
this case the rent^ cannot be reserved as that rent upon a lease for 
life, for years j or in tail, because the reversion is not in the feoffor; 
and yet the feoffor shall have it as a rent granted by the feoffee. 


§ 218. Also, if a man seised of certain land, grant, by a deed 
poll, or by indenture, a yearly rent to be issuing out of the same 
land, to another in fee, or in fee tail, or for term of life, &c. with 
a clause of distress, &c. then this is a rent-charge; and if the grant 
be without clause of distress, then it is a rent-seck. And note, that 
rent-seck idem eat quod redditus siccus ; for that* no distress is 
incident unto it. 


As there are two manners of rent-service, so a rent-charge may 
be two ways, scilicet , by deed indented, or by deed poll; [as if land 
be granted] by indenture, a yearly rent issuing out of the same 
land to another, &c. with clause of distress, then this is a rent- 
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charge; and if the grant be without clause of distress, then it is a 
rent-seck; and note that a rent-seck idem est qtidd redditus siccus , 
because no distress is incident to it : and see 6 Co. redditus siccus 
et ccecus (fo. 58.) in case where a rent is devised to a man, it is by 
creation redditus siccus , barren, without fruit, and for this dryness 
is compared unto a stone; summa petit scoptiU^ siccdque in rupe 
resedit: it is redditus ccecus et siccus , for it is a rent remediless, 
which cannot see any remedy or way tp attain to it. 

And yet in special cases a man may distrain for a rent-seck of 
common right: Keiltv . 101, pi. 11. 7 Co. 2 pt. 24. Vide sect. 227. 

see sect. 233. 


§219. Also, if a man grant by his deed a rent-charge to another, 
and the rent is behind, the* grantee may choose, whether he will sue 
a writ of annuity for this, against the grantor, or "distrain for the 
rent behind, and the distress detain until he be paid. But he cannot 
do, or .have, both together, &c. For if he recovers by a writ of 
annuity, then the land is discharged of the distress, &c. And if he 
doth not sue a writ of annuity, but distrain for the arrearages, and 
the tenant sueth his replevin, and then the grantee avow the taking 
of the distress in the land in a court of record^ then is the land 
charged, and the person of the grantor discharged of the action of 
annuity. v h 


If a man do grant by his deed a rent-charge unto another, and 
the rent is behind, the grantee %ath election to recover by writ of 
annuity against the grantor, or to distrain: by the first to discharge 
his lands (1): vide in 7 Co. 24a. in case de renUcharge ; et tamen 
le grantee ne poet aver brief e de annuetie . vide in Finch , 49, ac- 
‘ cordate 

i But he cannot have both remedies, j Fite. N. B. 1 53 A, accordat. 
Nemo debet bis vexari , si constet qurice (quod sit pro und et eddem 
causd. 5 Co. 61. And note when 1>#t one thing doth pass to the 
grantee or donee ut hie , and the grantee or donee hath election in 


(f) There appears to be some error in only in different words; and therefore 

the MS. in this passage: it is however the error is of less importance.— Ed. 

clearly the point in Littleton, expressed 
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what manner or degree he will take it, there the interest doth pass 
by [and by], and the party, his heirs, or executors, may make 
election when they will. But in cases where two things are granted 
to a man disjunctively, nothing doth pass to him before election; 
[for election] must’ be precedent, and before election he cannot 
assign over any of them; but in the other case the election may be 
subsequent. Note in 2 Co. 36 a. et seq. good diversities touching 
election (1). But if a man by his deed do grant a rent-charge to 
one and his heirs, and do not say for him and his heirs; in this 
case it is no policy for the grantee to make his election by a recovery 
in a writ of annuity ; for it shall bind the grantor only during his 
life, and his heir is not expressly b^und as he is to the rent-charge; 
also, in this case if the grantor die before the election made by the 
grantee, his election is gone as to make it an annuity: causa patet. 

Vide Dyer , 884, a rent-charge granted without words pro se et 
hcere dibits \ the grantee brought a writ of annuity against the heir, 
and had judgment to recover, yet he shall distrain afterwards; for 
the heir was never chargeable, so that uponjthe matter was no elec* 
tion at all. 10 Co. 128. Finch , 17 6. Vide in 4 Co. 49 a. b. boh case • 

Concerning the construction of this section, I mind to set down 
certain cases within my reading, but the text is plain ; and I do 
willingly pass over the reciting thereof (2). 


§ 220. Also, if a man would that another should have a rent- 
charge issuing out of his land, but would not that his pei’son be 
charged ih any manner by a writ of annuity, then he may have such 
a clause in the end of his deed : Provided always , that this present 
writing , nor any thing therein specified , shall any way extend to 
charge my person by a writ or an action qf annuity , but only to 
charge my lands and tenements with the yearly rent aforesaid , $c. 
Then the land is charged, and the person of the grantor dis* 
charged* 


(1) See Co. Lit. 145 a.— Ed. 

(2) The above passage is placed in the 
MS. immediately after u Sect. 219:” but 
would seem to relate only to the latter 
yart of that section, of which the coifl* 


mentator takes no other notice. The 're- 
marks which I have placed after section 
219, certainly cannot have been intended 
to follow the 2t3th, which they do, in the 
MS.-iid. 
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Although this word “ proviso ” is a special apt word to make con- 
ditions! (as in sect. 329. appeareth); yet, when the word “ proviso 
doth depend upon another sentence, or hath reference unto another 
part of the deed, then it doth not make a condition, but is only a 
qualification or limitation of the sentence, and other part of the deed 
to which it referred ut hie; et hide nota 2 Co . 72 a. Also, the pro- 
viso may be, that it is only to shew the agreement, and is but as a 
covenant, and no condition, if it be not annexed to the estate or 
thing given; as in Dyer, 2 22a. 

If a man, having nothing in Blackacre, doth grant unto me a rent- 
charge issuing out of Blackaerp, proviso or sub conditione that I 
shall not charge the person of tlie grantor, this is a void proviso, 
condition, or limitation ; for if it should be good, the grant then 
should be void, and of none effect, but be repugnant. Perk . 121. 
Benignvc faciendec sunt interpretationes cartarum propter simpli - 
eitatem laicorum ut res magis raleat quam per eat. 5 Co . 55. If a 
man grant a rent by deed out of certain lands without clause of dis- 
tress, this as to the chacge of the land is remediless; but the grantee 
may charge the person of the grantor by writ of annuity; and there- 
fore in this case, if the grantor do add a proviso, that he shall not 
charge his person, this is void, unless he deliver unto him seisin 
upon the delivery of the deed ; else such proviso would take away 
from the grantee all his means and remedy ; and therefore it is ob- 
servable, that Littleton doth put this case, of a rbnt-charge, in which 
might be such a proviso lawfully; for the grantee was not bereaved 
of all his remedy. 6 Co. 58 b. 1 hie 10 II. 7. 8 a. 

By this case also we see, that a proviso which is good at the be- 
ginning, by consequence may become void, and repugnant ; as if one 
by his deed do grant a rent-charge for life, proviso that he shall not 
charge his person, that is a good proviso; and yet if the rent be 
behind, and the grantee die, his executors shall charge the person 
of the grantor in action of debt, for otherwise he should be without 
remedy; and therefore now it is become repugnant and by conse- 
quence void f 1 ). 6 Co . 41 b. Dyer , 227 5. 

And if peradventure the reader be desirous to know what di- 
versities be between an annuity and a rent, I do refer him to the 
Doctor Student (lib. 1. cap. 19./ and to Andrew OgnelVs case , in 
4 Co. 40. and in Sir John Davies book } fo. 5. ct seq. vide 7 Co. 39 b. 


(1) Sec Co. Lit. H6b.—Ed. 
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§221. Also, if one make a deed in this manner, that if A. of 
B. be not yearly paid at the feast of Christmas for term of his life 
20$. of lawful money, that then it shall be lawful for the said A. of 
B. to distrain for this in the manor of F. &c. this is a good rent- 
charge; because the manor is charged with the rent by way of dis- 
tress ; and yet the person of him, which makes such deed, is dis- 
charged in this case of an action of annuity, because he doth not 
grant by his deed any annuity to the said A. of B. but granteth only, 
that he may distrain for such annuity, &c. 


Note, if I do grant to you, [that you] and your heirs shall dis- 
train for a rent of 40$. within my manor of S., this by construction 
of law shall amount to a grant of a rent, out of my manor of S.; 
for if it shall not amount to a grant of a rent, the grant should be 
of little force or effect, if the grantee should have but a bare dis- 
tress, and no rent in him ; for then he should never have an assize 
of it, &c. ; and this is the reason wherefore it hath been [ruled, 
that it shall amount to] a rent by construction of law, ut res magis 
valeat: and in this case the grantee shall not have a writ of an- 
nuity (1 ). 7 Co. 24 a. 

But when one tloth grant [a ryit] out of the manor of Dale, 
and doth grant further that if the rent be behind, the grantee may 
distrain for the same rent in the manor of Sale, this is only but a 
penalty in the manor of Sale for three causes, which you may read 
at large in the books (2). 


§ 222. : Also, if a man hath a rent-charge to him and to his heirs 
issuing out of certain land, if he purchase any parcel of this to him 
and to his heirs, all the rent-charge is extinct, and tl^ annuity also; 
because the rent-charge cannot by such manner be apportioned* 
But if a man, which hath a rent-service, purchase parcel of the 
land out of which the rent is issuing, this shall not extinguish all, 


(l) See Co. Lit. 147 a.— Ed. 


(f ) See 7 Co, J4«.— 
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but for the pared!. For a rent-service in such case maybe appor- 
tioned according to the value of the land. But if one holdeth Iris 
land of his lord by the service to render to his lord yearly at such 
a feast, ahorse, a golden spear, ora clove, gilliflower, and such 
like; if in this case the lord purchase parcel oFthe land, such seiv 
vice is taken away; because such service cannot be severed nor 
apportioned. 


Rent-charge is not of common right, that is, hath not his creation 
by the operation of the law, Tis, a rent-service hath ; but only by 
the act of the party; and therefore it is not favored in the law: 
Doct. $ Stud, lib . 2. cap . 16: the consequence is, if a man have a 
rent-charge to him and his heirs issuing out of certain lands, and 
he doth purchase any parcel of that land to him and to his heirs, 
so that he hath as great estate in the one part of the land charged; 
as he hath in the rent, all the rent-charge, and in the lands, any 
lesser estate than the want-charge, is suspended for the time only, 
and thd law doth impute it to the wilfulness or gross ignorance of 
the purchaser. 6 Co. 39, Henry Fynches case . vide 9 Co. 135. 

And yet if I do acknowledge statute merchant, or of the staple, 
to you, whereby all my land is liable to execution, and afterwards 
you do purchase parcel, yet your rent is not thereby extinct; but 
you may take your execution upan my body, or u}’)on the rest of my 
lands in my hands. 13 II. 7. 22a. Pipers case. 

But it seemeth our author’s opinion was, that not only the rent- 
charge was extinct, but the election to have a writ of annuity ; 
quaere legem : unless peradventure his case be only of such a rent* 
charge as was without election, whereof before some examples be. 
And of extinguishment and apportioning, see in Sir John Davies f 
book f fa. 4 b. 5a. 

But a rent-service regularly may be apportioned, notwithstanding 
the lord or he in the reversion do purchase parcel of the land; and 
according as the diversity is between a rent-charge and a rent-ser* 
vice, so it is between common appendant, which is of common right, 
and common appurtenant; which see in Tyrringh arris case, in 4 Co. 

et vide tpmen in 8 Co. 79 a . an especial case, where a common 
appurtenant may be apportioned. 

And yet this section is concluded with a special case, that a yearly 
entire rent-service Is extinct, and shall not be apportioned by the 
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purchase of the lord of any part of the tenancy; whereof there are 
two reasons, 1. because in this case, as you see, the rent-service is 
entire, which in parts dividi nequeunt : 2. because it was his own 
act, and therefore is in the same manner, as if he had released his 
seignory in one part of the tenancy, thereby all his seignory is gone. 
And therefore a diversity is taken in 6 Co.fo . 1 b. between this case, 
which is the act of the lord, and where by the tenant a severance 
and parcelling of the tenancy to others is made ; for thereby a be- 
nefit shall grow to the lord by multiplying his service ; for he was a 
stranger to that act of his tenant, res inter alios acta nemini nocere 
debent, sed prodesse poqsunt. 


§ 223. ( 1 ) But if a man hold his land of another by homage, fealty, 
and escuage, and certain rent, if the lord purchase part of the 
land, &c. in this case the rent shall be apportioned, as is aforesaid : 
but yet in this case the homage and fealty abide entire to the lord ; 
for the lord shall have the homage and feajty of his tenant for the 
rest of the lands and tenements liolden of him, as he had before, 
because that such services are not yearly service^ and cannot be 
apportioned, but the escuage may and shall be apportioned accord- 
ing to the quantity and rate of the land, &c. 


This case, without good observation, may seem primd facie con- 
trary to that which last is affirmed concerning entire things; but 
indeed it is a different case from that before, but not contrary; for 
the reasons of them are divers; it is true, that homage and fealty, 
and a tenure by knight’s service, which always must be done by the 
person of a man, are entire services and individual ; and yet Little- 
ton saith, though the lord do purchase parcel of the tenancy, the 
homage and fealty, and knight’s service, are not thereby extinct, 
but shall remain for th^ residue, although this purchase also was the 
voluntary act of the lord himself ; and the different reason thereof is, 
for that in this case continuance of the entire service are pro bono 
publico , et pro defensione regni, whereas in that other case, those 


(l) Coparceners hold by the service of entire service shall be done by the re- 
being constable of England ; he that sidue : Humphry dc Bohim's case, u El. 
marrieth the second is made king; the *85 5. [in Dyer],— Nate in MS. 
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entire services did only concern the peculiar profit of the lord him- 
self. * Also, when a tenant doth once make homage and fealty to 
his ldrd, he doth it for all the lands and tenements which he doth 
hold of him, so that such entire services do extend to ^11 his te- 
nancy, and to every parcel thereof, ergo, $c . : and therefore al- 
though Littleton here saith, that the homage and fealty, by purchase 
of parcel, shall not J>e extinct, but shall* remain for the residue, 
because that those services be not annual, and may not be appor- 
tioned, because that those services are entire, this is ratio una , scd 
non unica , as appeareth in 8 Go. 105 6. (1) And so nota reader, 
that the exterior semblance 6f discordance in this mid other cases 
doth rise < upon ignorance of th? interior intelligence of them, and 
of the true reason and root of them; [for] for tile mpst part every 
particular case is adjudged upon a particular reason, as it is said 
in 8 Co. 91 

§ 224. Also, if a man hath a rent-charge, and his father pur- 
chase parcel of the tenements charged in fee, and dieth, and this 
parcel descends to his son, who hath the rent-charge, now this 
charge shall be apportioned according to the value of the land, as 
is aforesaid "rent-service; because such portion of the land pur- 
chased by the father cometli not to the son by hi§ own act, but by 
descent and by course of law. f 

Also, a rent-charge may be apportioned in certain cases ; as if any 
part of the lands out of the which the rent is issuing doth descend 
unto him; for this is not his own act, but the law’s (2). And by the 
same reason, if a man seised of land in fee take a wife, and enfeoff 
another, the feoffee granteth a rent-charge unto the husband, and 
to the wife and td the heirs of the husband, the husband dieth, the 
wife is endowed of the part of the land, out of which the rent is 
issuing/ and *the [third] part of the rent ife such case which the 
wife hath for fife is extinct,* and the two parts of the rent doth re- 
main unto her, issuing out of the other two parts; for although 
♦ this be a rent-charge, yet by act in law it shall be apportioned (3). 
Vide 9 Co* 135 5. et seq . 

(l) Sec Co. Lit. 149a, b.-~Ed. shall hold of the elder by homage. 11 £1. 

(f ) A man holds of his eldest daughter 285, p. 59. Dyer.— Note in 2lfS. 
by homage, and dieth seised, the younger (3) See S Co. Lit 150 a.— Ed. 
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§ 225* Also, ft* there be lord and tenant, and the 'tenant hol<Js of 
his lord by fealty an$ certain rent, an4 the lord grants the rent by 
his deed to another, &c. reserving the fealty to himself, and tlie 
tenant attorns to the grantee of the rent, now this rent is rent-seck to 
the grantee; because the tenements are not holden of the grantee (1) 
of the rent, but are holden of the lord who reserved to him the 
fealty. 


In this placje is intreated* of rent-seck; lord and tenant by 
fealty and certain rent, ahd the lord doth grant Ids 'rent by his deed 
unto another, resting the fealty tbdiimself, the tenant does attorn | 
now this is a rent-seck to the grantee. Nota> by the express serving 
or reserving to the lord the fealty, the tenements are not' holden of 
the grantee of the $ent, but, &e. ; and other books do agree that 
the reservation of the fealty in this case [is requisite,] for Otherwise 
by the only grant of the rent, the fealty also had passed. 39 //* 6. 24. 
and Perkins , 236. Brooke , Incidents , 10. ByJ by the grant of fealty 
the rent had not parsed, although irfiad not been specially reserved; 
ex hoc patet, that ilife rent is the principal and the fealty incident, 
and accessary, contrary to the opinion of Fitz. in 27 II. 8. 21 a . 
vide Uhrnm . If rent be recovered by default, the fealty is recovered 
also. 44 E. 3. 19;* 


§ 226. In the same manner, where a man holds his land by ho- 
mage, fealty, and certain rent, if the lord grant the rent, saving to 
him the homage, such rent, after such grant, is rent-seck. But there 

, . iff 

where lands are holden by homage, fealty, and certain rent, if the 
lord will grant By his deed the homage of his tenant to another^ 
saying to him the remnant of his services, and the tenant attorn to 
him according to the form of the grant ; in this case the tenant shall 
hold his land of the gr^tee, and the lord who granted «tlie homage 


(1) la the L.and M. and Boh. editions 
of Littleton the reading is grantee ; in the 
other editions, grantor i the same circum- 
stance is noticed inBargrave & Butler’s 
Co. Lit., though the error is retained : I 


have considered myself at liberty to make 
use 4 >f that reading which is most con- 
sis imi with the commentator, 'and which 
is unquestionably the correct one.«-»J£</. 
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shall have but the rent as a rent- seek, and shall never distrain for 
the rent, because that homage nor fealty, nor escuage, cannot be 
said seek, for no such service may be said seek. For he, which hath 
or ought to have homage, fealty, or escuage, of his land, may, by 
common right, distrain for it, if it be behind; for homage, fealty, and 
escuage, are services, by which lands or tenements are holden, &c. 
and are such services as in no manner can be taken but as ser- 
vices, &c. 


As in the precedent case tKb «rent which was a rent-service is be- 
come a rent-seck in the grantee of the rent, where the grantor did 
reserve to him the fealty; because the tenure doth follow the fealty, 
as incident to the reversion; so in the same manner, if a man do 
hold the land by homage, fealty, and certain rent, if the lord do 
grant the rent saving the homage, the grantee hath but a* rent-seck; 
for the fealty is incident to the reversion, and to the homage, and 
doth not in that case ~pass by the grant of the rent, although the 
grantor did not reserve fealty by express words; 26 Ass . pi. 38, by 
Wilby : and sec Brookes Grants 73; no more than if one do hold 
by knight’s service, and the lord do grant the homage, reserving 
the other service, the grant of the homage is void. 12 E. 4. 3 a. 

But if there were lands holden by homage, fealty, and certain 
rent, if the lord will grant b$ his deed the homage of his tenant 
unto, another, and saving unto him the remnant of the services, and 
the tenant attorn unto him according to the form of the grant; in 
this case the tenant shall hold his land of the grantee, and the lord 
who granted the homage shall have the rent, hut as a, rent-seck; for 
fealty, though not named, doth follow the grant of the homage. 
Brooke , tit . Incidents , 10, it is thus read, that where a rent is in- 
cident to a reversion as upon a lease for life, or gift in tail, if the 
rent be granted over, this is now a rent-seck, which was a rent-ser- 
vice before ; and where there is lord and tenant by fealty, and rent, 
by the grant of the rent the fealty doth pass; for it is incident unto 
the rent: and [where the seignory is by homage, fealty, and rent, 
and the lord] does grant the rent, this is a rent-seck; for the fealty 
doth remain with the homage, as incident unto it: and the same law 
[is] where a rent is incident urito a reversion, ut supra. 

But if lord and tenant by homage, fealty, and certain rent [be,] and 
the lord do release to the tenant all the right, which he hath in the 
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tenancy, saving to him the rent issuing out of the lands, yet his 
seignory doth remain, and the land is holden of him only by the 
rent, and fealty, which is incident to the rent(l). 922. 3. 1. Re- 
leases, 37* And in 12 22. 4. 11a, the opinion of all the justices was, 
that this rent shall #be in the same manner that it was before the 
release, ( scilicet ) rent-service, &c. and he shall have fealty. 

In the conclusion of this case he provetli the case propounded to 
be but a rent-seck in the Wd, because if it were his ancient rent- 
service, then he might distrain for it if it were behind; but in that 
case he cannot distrain, and the distress is given to the grantee of 
the homage and fealty. » 


§ 227. But otherwise it is of a rent, 'which was once rent-service; 
because when it is severed by the grant of the lord from the other 
services, it cannot be said rent-service, for that it hath not fealty 
unto it, which is incident to every manner of Tent-service ; and there- 
fore it is called rent-seck. And the lord cannot grant such a rent 
with a distress, as it is said. 


But otherwise it ig when the rent which once was a rent-service, 
and is severed by the lord’s grant fi4>m the other service; for now 
it cannot be said a rent-service ; because it hath not to it which is 
incident to any manner of rent-service, and therefore it is called a 
rent-seck; for such a rent cannot be graiited with distress; as is said, 
in this case, and vrt Kcil way , 104, pt. 13. Itfota, if a man take a 
wife seised of a reversion with certain rent, and have issue, and the 
wife dieth, he shall be tenant by the curtesy of the rent, and the 
heir shall have the reversion, and so the rent shall be severed from 
the reversion by the law, and yet the husband in this case cannot 
distrain for the said rent, and yet it was a rent-service jn his wife ; 
but because he cometh to have the said rent by his act, he shall not 
distrain; for it was his act to take her to his wife. And nevertheless 
you may see in that book (pl» 11.) that in three special cases a man 
may distrain for a rent-seck ; and in ^ittleton (sect- 253.) a rent- 


(1) See Co. Lit. 151 a.— Ed, 
Y 2 



340 


RENTS. 


b. 2. s. 227. to 229. 


charge of common right for equality of partition, for which dis- 
tress is incident; and vide sect. 232. distress for rent-seck. Vide 
sect. 218. 

§ 228. Also, if a man let to another lands 'for term of life, re- 
serving to him certain rent, if he grant the rent to another by his 
deed, saving to him the reversion of the land so letten, &c. such 
rent is but a rent-seck ; because that the grantee had nothing in the 
reversion of the land, &c. But if he grant the reversion of the 
land to another for term of Jife, and the< tenant attorn, &c. then 
hath the grantee the rent as & rent-service; for that he hath the 
reversion for term of life. 


If a man doth let lands for term of life, &c. reserving a certain 
rent, which rent he doth grant by his deed to another, this shall be 
to him but a rent-seck: if the reversion be expressly saved to the 
grantor ; for the word “ rent ” doth not carry with it the reversion ; 
and therefore because he hath nothing in the reversion he hath but 
a rent-seck. But if he do grant the reversion of the land to another 
for term of life, and the tenant do attorn, then hath the grantee the 
rent as a rent-service, though no mention was in the grant of the 
rent in this case. See sect. 57 accordat. 


§ 229. And so it is to be intended, that if a man give lands or 
tenements in tail, yielding to him and to his heirs a certain rent, or 
letteth land for term of life rendering a certain rent, if he grant the 
reversion to another, &c. and the tenant attorn, all the rent and 
service pass by this word (reversion) because that such rent and 
service in such case are incident to the reversion, and pass by the 
grant of the reversion. But albeit that he granteth the rent to 
another, the reversion doth not pass by such grant, &c. 


This section, as the other, doth shew the force of the word “ re- 
version” to be able to carry the rent and service with it; but by 
the grant of the rent the reversion doth not pass. And here mention 
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is made of the attornment of tenant in tail to make good the grant 
of him in the reversion; and in 12 E. 4>.fo. 3. many arguments are 
made, that tenant in tail is not compellable to attorn, as the other 
tenants are; for they say, that attornment was ordained to make 
privity, so that the* grantee may punish waste, &c. ; and therefore 
tenant for life is compellable to attorn, but tenant in tail, or after 
possibility of issue extinct, is not punishable for waste, and there- 
fore he is not within the original cause of attornment; also [tenant] 
in tail hath an inheritance, which by common intent may continue 
as perpetual as the estate of the donor; they further say, that his 
voluntary attornment is void ; for tepamt in tail thereby should pre- 
judice his issues, and discharge tHefai of their warranty against the 
donor, and of acquittal. But nevertheless the justices in the end did 
agree with Littleton’s opinion in this case, that voluntary attornment 
is good; and they said, there are divers cases where the tenant shall 
not be compelled to attorn, except the grantee [will grant] unto 
him certain advantages, as acquittal, warranty, or to be dispunished 
for waste, and yet in such cases if he do attarn gratis it is good. 


§ 230. So note the diversity. And so it is holden Pasc. 21 E. 4. 
But it is adjudged £6 of the Book of Assises, where the services of 
tenant in tail were granted, that th^s was a good grant, notwith- 
standing that the reversion remain. 


The cause mentioned in 26 Ass. you may read in the book 
placito 38, which case Brooke, abridging titulo fj rants, 73, saith, 
this is contrary t6 Littleton, in this place. tQuare. 


§231. Also, if there be lord, mesne, and tenant, and the tenant 
holdeth of the mesne by the service of 5s., and the mesne holdeth 
over by the service of 12 d. if the lord paramount purchase the te- 
nancy in fee, then the service of the mesnalty is extinct ; because 
that when the lord paramount hath the tenancy, he holdeth of his 
lord next paramount to him, and if he should hold this of him which 
was mesne, then he should hold the same tenancy immediately of 
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divers lords by divers services, which should be inconvenient, and 
the law will sooner suffer a mischief than an inconvenience, and 
therefore the seigniory of the mesnalty is extinct. 


Here is said, that the law will rather suffer a mischief than an 
inconvenience, and to that purpose is the case in 9 II. 6. 31. vide 
10 Co. 93 a. Vide Dyer, 51 a. Vide 7 Co. 266. The example is here 
put, if the lord, mesne, and tenant be, the tenant holdeth of the 
mesne by the rent-service of 5s., and mesne by the rent of 1 2d.\ if 
the lord paramount purchase the tenancy in fee, then the service of 
the mesnalty is extinct; for the lord must hold necessarily of the 
lord who is next paramount to him, and therefore he cannot hold 
the same lands or tenancy of the mesne, (as before is holden); for 
then he should hold the same tenancy immediately of divers lords 
by divers and by several services ; and yet it is said in 6 Co, 51 b, 
res inter alios acta alteri tiocere non debet. 


§ 232. But in as much as the tenant holds of the mesne by 5s. 
and the mesne hold but by 12c l. so as he hath more in advantage 
by 4tf. than he pays to his lord, he shall have the said 4s. as a 
rent-seck yearly of the lord w]nch purchased the tenancy. 


Therefore because the mesnalty, which before was a rent-service, 
is extinct by the act of the lord paramount, and of the tenant per- 
avail, and is become but a rent-seck for the surplusage, the nature 
of the rent of the mesne is not altered by his own act, but by the 
act of others; therefore the ancient seisin is sufficient, and without 
any other seisin he may distrain ( 1 ). 4 Co. 9 b, res inter alios 

acta alteri nocere non debet. 


§ 233. Also, if a man which hath a rent-seck, be once seised of 
any parcel of the rent, and after the tenant will not pay the rent 


(1) Sec Co. Lit. 153 a; w here it is for it,” ami see note thereon by Mr. Har. 
said, “ and yet (that is, notwithstanding grave.— Ed, 
that it is a rcnt-scck) he shall distrain 
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behind, this is his remedy. He ought to go by himself or by others 
to the lands or tenements out of which the rent is issuing, and there 
demand the arrearages of the rent ; and if the tenant deny to pay 
it, this denial is a disseisin of the rent. Also, if the tenant be not 
then ready to pay it, this is a denial, which is a disseisin of the 
rent. Also, if the tenant, nor any other man, be remaining upon 
the lands or tenements to pay the rent when lie demandeth the ar- 
rearages, this is a denial in law r , and a disseisin in deed, and of 
such disseisins he may hjive an assize of navel disseisin against the 
tenant, and shall recover the seisyf # 6f the rent, and his arrearages 
and his damages, and the costs of his w r rit and of his plea, &c. 
Arid if after such recovery fpid execution had, the rent be again 
denied unto him, then he shall have a redisseisin, and shall recover 
his double damages, &c. 


But regularly distress doth riot lie for a rent-seck, nor any other 
means to have it without Seisin thereof had ; and therefore in 6 Co. 
58, Bredimatis case , a rent devised out of land by his last will is 
called redditus siccus et ccecus , because it is remediless in his crea- 
tion, either for the rent, or for the annuity, whereof see before 
sect. 218. But after lawful seisin tlu^eof once had, then his remedy 
is by assize ; and first the law requireth that he do solemnly demand 
the arrears of the rent at the platjp out of which the rent-seck is 
issuing, as more at large in the text of this section appeareth ; and 
nevertheless I will add hereto that which is in 7 Co. 29, Maud's case , 
where it w r as resolved, that if a man, who hath a rent-seck payable 
yearly at the feast of Pasclie, hath once, seisin of the rent, and 
the feast of Pasche is past, and no tender or demand made of the 
rent, he may [demand it], although it be after the rent( 1 ); and 
though the tenant of the land be not there, yet upon such demand, 
if none be ready to pay the rent, this is a denial *n law, upon 
which he that hath the rent may have an assise, because no penalty 
upon it doth ensue, but only to have remedy to recover his rent, 
and the arrearage, with damages and costs. But in the same case, 
if the tenant be, at the last instant of the feast of Pasche, ready 


(i) See Co, Lit, 
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upon the land to pay his rent, and he that hath the rent, nor any 
for hipi, doth come to demand, or receive it, in that case he that 
hath the rent cannot come in the absence of the tenant of the land, 
and demand it, and so to make him a disseisor, and render damages 
and costs, without any default in him ; but in that case he that hath 
the rent, because default was in himself, must make demand of it 
upon the land unto the person of the tenant, and if he cannot find 
him upon any part of the land, out of which the rent is issuing, 
then in such case it behoveth him to demand the rent at the next 
feast of Pasche, with all the arrearage : and although this be in the 
absence of the tenant, yet it\shall amount unto a denial in law, 
and upon it he, that hath the teht, shall recover all the rent, and 
arrearages, damages, and costs, and with this doth agree Littleton 
in this section. Vide 8 C?o. 14 6 a. 


§ 234. And memorandum , that this name assise is nomen cqui - 
vocum ; for sometimes it is taken for a jury, for the beginning of the 
record of an assise of novel disseisin beginnetlx thus : assisa venit 
recognitura , %c. which is the same as jurata venit recognitura . 
And the reason is, for that by the writ of assise it is commanded to 
the sheriff, quod faceret duodecim liberos et \egales homines de 
vicinetOy 8fc. videre tenementurk illudy et nomina illorum imbreviare , 
et qudd summoneat eos per bonos summonitores 9 quod sint coram 
justiciariiSy §c. parati inde jfacere recognitionem, fyc. And be- 
cause that, by such an original, a pannel by force of the same writ 
ought to be returned, &c. it is said in the beginning of the record 
in the assise, assisa venit recognitura y fyc. Also, in a writ of 
right, it is commonly said |}iat the tenant may put himself on God 
and the great assise. Also there is a writ in the register, which is 
called a writ * de mggnd assisd cligendd . So as this is well proved, 
that this name assise sometimes is taken for a jury, and sometimes 
it is taken for the whole writ of assise; and according to this pur- 
pose it is most properly and most commonly taken, as an assise of 
mvel disseisin is taken for the whole writ of assise of novel dis- 
seisin. And in the same manner an assise of common of pasture is 
taken for the whole writ of assise o i common of pasture, and assise 
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of wiortf d'auncester is taken for the whole writ of assise of mort 
d'auncester , and assise of darreine presentment is taken for the 
whole writ of darreine presentment . But it seems, that the reason 
why such writs at thq beginning were called assises was, for that by 
every such writ it is commanded to the' sheriff, quod summoneat 12, 
which is as much to say, that he ought to summon a jury. And 
sometimes assise is takeri for an ordinance, to wit, to put certain 
things into a certain rule and disposition, as an ordinance, which 
is called assisa pants et cervisiee . 


In this place is shewed the divers signification of the word ‘‘assise,” 
which is nomen equivocum ; atid I think it worth the labour also to 
remember that Coke, Chief Justice, saith, in his 8th book, fo. 40, 
touching the writ of assise at the common law, Assise was remedium 
tnaxime festinum , et maxime benejiciale festinum ; for in no action 
at the eommon law a man can recover his4and and damages, but 
only in assise against the disseisor ; ride the statute of Gloucester , 
cap . 1 . The neglect and discontinuance of assises, and real actions, 
hath of late time produced two inconveniences to the commonwealth, 
and a third [ is ], (if it be not stept in already ) like to ensue ; which 
see in Co. Pref to his 8th book. 

« 

§ 235. Also, if there be lord and tenant, and the lord granteth 
the rent of his tenant by deed to another, saving to him the other 
services, and the tenant attorneth, that is a rent-seck, as it is afore* 
said. But if the rent be denied him at the next day of payment, 
he hath no remedy, because that he had not thereof any possession. 
But if the tenant, when he attorneth to J;he grantee, or afterwards, 
will give a penny or a half-penny to the grantee in name of seisin 
of rent, then if after at the next day of payment |he Twit be denied 
him, he shall have an assise of novel disseisin. And so it is if a 
man grant by his deed a yearly rent issuing out of his land to 
another, &c. if the grantor then or after pay to the grantee a 
penny, or an half-penny, in the name of seisin of the rent, then, 
if after the next day of payment the rent be denied, the grantee 
may have an assise, or else not, &c. 
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Because the grantee of a rent-seck hath not remedy, unless he 
have seisin thereof, in this section is shewed who may give the seisin, 
and by what thing ; therefore if there be lord and tenant, and the 
lord doth grant the rent of his tenant by his deed, (as it must be) 
unto another, saving unto him the service, without which words it 
seemeth his opinion was, they had passed with the rent, and then 
the grantee should have it as a rent-service, and the tenant do 
attorn, (for it is a necessary circumstance ) then he is the person 
that may give to him seisin, and that must be by some thing that 
is of the nature of the thing granted ; for upon the grant of a rent, 
the tenant may attorn, or put {he grantee in possession by a bullock, 
or such like, because it is another thing ; but upon the recovery of 
a rent the sheriff may. 49 E . 3. 15. Finch , li. 1. fo. 9 b . So it 
is if a man grant by his 1 deed a yearly rent issuing out of his land 
to another, in this case the grantor is the person who must give him 
seisin in form aforesaid ; and of this matter touching seisin read 
diligently Bredmans case , in 6 Co. 57, where amongst many 
notable things it is said.' as possessio is derived a pos et sedeo , be- 
cause he that is in possession may sit down in good repose and quiet, 
so seisina also is derived a sedcndo ; for till he have seisin all is 
labor ct dolor et vexatio spiritus, but when he hath seisin he may 
seder e et accumbere in pace et tranquillitate , §c. Lege seq . 
Ibidem . And seisin is more than attornment, for every lawful seisin 
doth include attornment, [ butvattornment ] doth not include seisin. 


§ 230. Also, of rent-seck a man may have an assize of mart 
d auncester , or a writ of ay el or cosinage , and all other manner of 
actions real, as the case lieth, as he may have of any other rent. 


Item > after seisin, he that hath an estate of frank-tencmcnt, or 
inheritance ip.a rent-seck, may have an action real, as his case shall 
require ; as he may have for a rent-service, or a rent-charge ; and 
how he shall make his demand of the rent, and when to have remedy, 
in part may appear in this section ; and more at large in 7 Co. 29. 


^ rv37. Also, there be three causes of disseisin of rent-service, 
that is to say, rcscous, replevin, and inclosure. Rescous is, when 
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the lord listraineth in the land holden of him for his rent behind, 
if the distress be rescued from him, or if the lord come upon the 
land, and will distrain, and the tenant or another man will not suffer 
him, &c. Replevin^, when the lord hath distrained, and replevin 
is made of the distress by writ or by plaint. Inclosure is, if the 
lands and tenements be so inclosed, that the lord may not come 
within the lands and tenements for to distrain. And the cause, why 
such things so done be disseisins made to the lord, is for this, that 
by such things the lord is disturbed of the means by which he ought 
to have come to his rent, sell, of the^distress. 


There be three cases of disseisin of rent-service, viz. rescous, 
replevin, and inclosure: rescous is in two sorts; 1 st. when the lord 
doth distrain in the land holden of him for his rent behind, if the 
distress be rescued from him ; [ 2d. ] if the lord do come upon the 
[land], and would distrain, but the tenant or some other man will 
not suffer him ; now for such a rescous before the distress taken, he 
may have assise, but not a writ of rescous ; for this doth lie only 
when he once had the possession of his distress, and after it is 
rescued from him. 21 H. 7. fo. 40. Replevin is, when the lord 
hath distrained, and a replevin is made of the distress by writ or 
by plaint. Inclosure is, if the lands/>r the tenements be so inclosed, 
that the lord cannot come within tlrem to distrain ; and the cause 
is, for that by such things the lord is disturbed of the means by 
which he ought to have, and to come to his rent, that is to say, to 
the distress. 

§ 238. And there be four causes of disseisin of a rent-charge, 
soil, rescous, replevin, inclosure, and denial; for denial is a dis- 
seisin of a rent-charge, as is said before of a' rent-seck. 


There be four causes of disseisin of a rent-charge, rescous, re- 
plevin, inclosure, and denier, for denier is a disseisin of a rent- 
charge, as of a rent-seck ; and you may perceive before, sect. 23S f 
that denier is twofold, denier in fait , and denier in law. 
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. § 239. And there be two causes of disseisin of a rent-seck, that 
is to say, denial and inclosure. 


Of a rent-seck there are two causes of disseisin, that is to say, 
denier, and inclosure; and yet he cannot distrain, but in special 
cases, as before may appear ; but the cause wherefore inclosure is 
a cause of disseisin of a rent-seck is, because he must make demand 
in the land for the rent, as you read before ( 1 ). 


§ 240. And it seemetli, that* there is another cause of disseisin 
of all the three services aforesaid ; that is, if the , lord is going to 
the land holden of him for to distrain for the rent behind, and the 
tenant hearing this encountereth with him, and forestalleth him 
the way with force and arms, or menaceth him in such form that he 
dare not come to the lapd to distrain for his rent behind for doubt 
of death, or bodily hurt, this is a disseisin, for that the lord is 
disturbed of the means whereby he ought to come to his rent. And 
so it is, if, by such forestalling or menacing, he that hath rent- 
charge or rent-seck is forestalled, or dare not come to the land to 
ask the rent behind, &c. 


Also, forestalling is another cause of disseisin of all the said three 
rents. Vide Finch's 2 d book , cap . 10. 


(1) See Co. Lit. 161 LU 
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Lib. III. Cap. I.— PARCENERS. 

Section 241 . 

P arceners are of two sorts : to wit, parceners according to tlie 
course of the common law, and parceners according to the custom. 
Parceners after the course of the common law are, where a man, or 
woman, seised of certain lands or tenements in fee simple or in tail, 
hath no issue but daughters, and di^th, and the tenements descend 
to the issues, and the daughters enter into the lands or tenements 
so descended to them, then they are called parceners, and be but 
one heir to their ancestor. And they are called parceners ; because 
by the writ, which is called breve de participatione faciendd , the 
law will constrain them, that partition shall be made among them. 
And if there be two daughters to whom the land descendeth, then 
they be called two parceners ; and if there be three daughters, they 
be called three parceners ; and four daughters, four parceners ; and 
so forth. 

In this chapter (J ) is treated of parceners at the common law ; 
and the Statute Hibernian, made 14^1. 3. doth recite, that by the 
common law lands and tenements shall descend to all the heirs females, 
who are in one degree to their ancestor, and they shall be as one 
heir, differing from the descent to the heirs males ; and the reason 
thereof is, the respect the law beareth to the feminine sex, and to 
enable them to a speedy advancement in marriage ; and they are 
called parceners, he saith, because that a writ of partition would lie 
at the common law ; the writ did not lie against tenants in common 
or joint-tenants. And it is observable that the author doth instruct 
the student diligently to learn the words and terms e£ the law ; for 
thereby the matters themselves shall be the easier and better under- 
stood ; and as the notion of the word “ parceners’* is taken from the 

(l) In this CUapter on Parceners, there restored the right reading where it was 
arc occasional alterations in the hand- lost, or supplied words which were ille- 
writing of Mr. Hargrave in his copy of gible in the original MS.— Ed. 
the Commentary. He has however merely 
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writ, so you see tlie word “ assise” had his appellation from the first 
word of the record of assize of novel disseisin. Sect . 234. But the 
possession of the king sometimes shall change the course of things, 
and this shall not be for the nature of the estate, but for the quality 
of the person ; for if the king purchaseth lands, and have issue two 
daughters, and dieth, not having issue a son, tins land shall descend 
only to the eldest daughter (1). Plowd . 246 b. et 247 a. For lex terra ? 
is one in respect of the common subject, and lex coronce is another ; 
for if the king have two daughters, or two sisters, and die without 
issue, the eldest sole is to be preferred. Egerton's Post-nati, S3 
Of id 86. Ubi lex distinguit et nos distinguere debemus . 

William the Conqueror gave^the earldom to Hugh de Lupus, his 
nephew, who died, having issue daughters; it was resolved, that 
they should not have the earldom, nee tanta luereditas inter colos 
distribueretur • V ide Serjeant Doddridge del Earl de Chester . 


§ 242. Also, if a man seised of tenements in fee simple or in fee 
tail dieth without issue of his body begotten, and the tenements de- 
scend to his sisters, they are parceners, as is aforesaid. And in the 
same manner, where he hath no sisters, but the lands descend to his 
aunts, they are parceners, &c. But if a man hath but one daughter, 
she shall not be called parcener, but she is called daughter and 
heir, &c. 

j 

As the lineal heirs females, so the collateral, as sisters, aunts, 
are parceners ; but if there be but one daughter, or one sister, or 
one aunt, &c. she is not aptly to be called a parcener, but daughter, 
sister, aunt, &c. It is no less fault in a student to speak by words 
improper, and not observing the lawyer’s dialect, than for a gram- 
marian to speak false and incongruous Latin. 


§ 243. Anq -t is to be understood, that partition may be made in 
divers manners. One is, when they agree to make partition, and 


(1) The crown shall not be divided 
amongst daughters (35 H. *>•) (because the 
possession of the king (whose riches is 
vinculum, pads et bellorum nervi) shall not 
he divided, and consequently enfeebled ; 
•ad that is the reason why there is no 


dower nor tenancy by the curtesy of the 
crown. The king's jewels shall go to his 
successors, not to his executors, for they 
arc a great part of the king's riches.— 
Note in MS. 
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do make partition of the tenements ; as if there be two parceners 
to divide between them the tenements in two parts, each part by 
itself in severalty and of equal value ; and if there be three parce- 
ners, to divide the tenements in three parts by itself in severalty, &c. 


The law did invent the writ of partition amongst parceners to pre- 
vent all occasions of discord and variance, that otherwise might 
happen amongst those female co-heirs, so near united in blood; and 
nevertheless if the parties themselves did consent, that partition 
should be made otherwise, or in another manner the law did allow 
and approve it. 9 

§244. Another partition there is, viz. to choose, by agreement 
between themselves, certain of their friends, to make partition of 
the lands or tenements in form aforesaid. And in these cases, after 
such partition, the eldest daughter shall choose first one of the parts 
so divided, which she will have for her part, and then the second 
daughter next after her another part/' and then the third sister 
another part, then the fourth another part, &c. if so be that there 
be more sisters, &c. unless it be otherwise agreed between them. 
For it may be agreed between them, that one shall have such tene- 
ments and another such tenements, without any primer election. 

§ 245. And the part which the eldest sister hath, is called in Latin 
cnitia pars . But if the parceners agree, that the eldest sister shall 
make partition of the tenements in manner aforesaid, and if she do 
this, then it is said, that the eldest sister shall choose last for her 
part, and after every one of her sisters, &c. 


Also, if they agree that the division shall be madefy indifferent 
friends, it is good, and in such Ibase the eldest daughter is to make 
the fi^t election, et sic de cccteris ; which privilege she hath by her 
seniority : and as the law doth give the eldest priority of election, 
because she is most worthy of blood, so she is to have the pre- 
cedency. 

And the part which the eldest coparcener bath, where the par- 
tition is made by others, is called by Littleton in Latin enitia pars. 
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Ficfe Bracton , &\ 2, cop. 34. /o. 7G et 77. But if the agreement 
betwixt them is, that the eldest coparcener shall make the partition, 
she shall choose last, for cujus est partitio alterius est electio . — 
Lambert's Customs of Kent , fo. 623. 


§ 246. Another partition or* allotment is, as jf there be four par- 
ceners, and after partition of the lands be made, every part of the 
land by itself is written in a little scrowl, and is covered all in wax 
in manner of a little ball, so as none may see the scrowl, and then 
the four balls of wax are put i^ r a hat to hi kept in the hands of an 
indifferent man, and then the eldest daughter shall first put her 
hand into the hat, and take a ball of wax with the scrowl within the 
same ball for her part, and then the second sister shall put her hand 
into the hat and take another, jhe third sister the third ball, and 
the fourth sister the fourth ball, &c, ^and* in this case every one of 
them ought to stand to their chance and allotment. 


Of this manner of allotment mention is made in Bracton 9 li. 2. 
cap* 34, and in these precedent cases consensus tollit errorem 9 if 
peradventure the divisi6n bdf not made according to yearly equal 
value* 

§ 247* Also, there is another partition. As if there be four par- 
ceners, and they wlh not agree to a partition to be made between 
them, then the one may have a Writ of partitione faciendd against 
the other three, or two of them may have a writ of partitione fa - 
ciendd against the other two, or three of them may have writ of par- 
titione fachendd * against the fourth, ^at tlieir election. 


One Ojfher kind ,of partition is%y the writ of partition, which 
every one of them inay have against the rest altogether^ or against 
two or three of them ; et sic de cceteris . 


§ 248. And when judgment shall be given upon this writ, the 
judgment shall be thus ; that partition shall be made between the 
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parties, and that the sheriff in his proper person shall" go to the 
lands and tenements, &c. and that he by the oath of twelve lawful 
men of his bailiwick, &c. shall make partition between the parties, 
and that one part of the lands apd tenements shall be assigned to 
the plaintiff or to one of the plaintiffs, and another part to another 

parcener, &c t not making mention ill the judgment of the eldest 

, ■* 

sister more than of the youngest. 


And in such case when the partition is made by writ, liow the 
sheriff shall proceed to fhe prfr tkiort Sifter judgment given, (the par- 
tition shall be made by the oath of twelve men,) doth here appear ; 
which proceeding by the sheriff is final and peremptory. Vide Dyer, 
77 a, et ibid . 52 a . Ei expedit reipublicec ut sit finis litium, nc Us 
ex lite oriatur : and in this case tire eldest coparcener cannot claim 
any election, for the [law] in her judgments andexecutionsdoth re- 
gard the substance more than circumstance^ ctf noia 11 Co. 40 a, b, 
that in this writ of partition there are two judgments ; one, quod 
partitio fiat ; the other, quod part it io stabilis in perpetuum teneatur; 
the first judgment is but as an award of the court, and is but inter- 
locutory, and not definitive, whereof no writ of* error doth lie, till 
the last judgment given ( 1 ) ; a sehlentid interlocutorid non appellatur 
jure civili . 

v • - - 

$ 249. And of the partition which the sheriff hath so made, he 
shall give notice to the Justus under his seal, anil the seals of every , 
of the twelve, &c. And so in this* case you may see, that the eldest 
sister shall not have the first election M but the sheriff shall assign to 
her, her part which she shall have, *&c. And it may bo that the 
sheriff will assign first one part? fp the youngest! &c. and last to 
the eldest, &c. 

And after the partitiop so made by the ^sheriff, he must thereof 
give notice unto the justices unejer his seal, and under the seals of 
every of the twelve ; and see more of this partition by writ, sect. 276. 
Not a, the se&lipg of writings came originally into this kingdom by 


(1) So Co. Lit, 168 a.— Erf. 
z 
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the Conqueror. The Preface to Co. 3. fo. 5. Lambert's Perambu- 
lation of Kent , 404. Howard's Chronicle , 98. Seldens Titles qf 
Honor , 327 ; and Poliolbion , 69. 

§ 250. And note, that partition by agreement between parceners 
may be made by law between them, as well by parol without deed, 
as by deed. ____________ 

And partition by agreement between parceners may be made by 
the law between them as well by word only, as by deed in writing : 
vide 3 E. 4. 9 a , and 1 1 H. 4.^3 ; partition made by word for lands 
in several counties is good, per 1 ctfriam ; and rent upon such par- 
tition may be reserved. But joint-tenants or tenants [in] common 
may not make partition by word, as coparceners may by the common 
law ( 1 ). 6 Co. 12 b. Neither may exchanges be made of lands in 

several counties, as doth appear in Littleton, sect. 63. 


§ 251. Also, if two irieases descend to two parceners, and the one 
mease is worth twenty shillings per annum, and the other but ten 
shillings per annum : in this case partition'may be made between them 
in this manner : to wit, the one parcener to have the one mease, and 
the other parcener the other i^ease ; and she which hath the mease 
worth twenty shillings per knnurn, and her heirs, shall pay a yearly 
rent of five shillings issuing out of the same mease to the other par- 
cener and to her heirs for ever, because each of them should have 
equality in value. 

§ 252. And such partition made by parol is good enough ; and that 
parcener,, who shall have the rent, and his heirs, may distrain of 
common right for the rent in the said mease worth twenty shillings, 
if the rent of five shillings be behind* at any time, in whose hands 
soever the f°me mease shall come, although there never were any 
writing of this m^de, between them for such a rent. 

And a rent for equality of partition between parceners shall be 
fee simple without word “ heirs;” Plowd . 1315: and shall issue 


(1) ace Cft. Lit. 169 
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out of the land without expressing it. 29 Ass. pi. 23. Also par- 
tition of a rent, reversion, seignory, way, advowson, or such like, 
shall be good without deeds, otherwise it is of grants. Finch , lu 1. 
Jo. 9 b , et seq . Note, that in this case respect must be had to the 
cause, wherefore thelrent was granted ; and therefore 15 IL 7. Jo. 14 a> 
one coparcener did grant a rent to two other coparceners for equality 
of partition, though the words be joint, yet the cause of the grant 
must be respected, and the rent must be of the equality of the land, 
and therefore they shall have the rent in degree and nature of co- 
parceners, and not jointly ( 1 ). 38 E. 3. 26 b. If two coparceners 

be, and they join in a feoffment in fee, reserving a rent to them, and 
to their heirs, the several heirs of* tfie one, and of the other, shall 
inherit, because the right in the lands was several. 5 Co. 8 a. 
Equality is the law of equity. 2 H. 7. 5. 


§ 253. In the same manner it is of all manner of lands and tene- 
ments, &c. where such rent is reserved to o*e or to divers parceners 
upon such partition, &c . But such rent is not rent-service, but a 
rent-charge of common right had and reserved for equality of par- 
tition. 

And such a rent fe not a rent-service, but a rent-charge of com- 
mon right had and reserved for equality of partition. 3 Co. 22 b . 
And it is a rent-charge without words of distress. 


§ 254. And note, that none are called parceners by the common 
law, but females or the heirs of females, which come to lands or 
tenements by descent : for if sisters purchase lands or tenements, of 
this they are called joint-tenants, and not parceners. 


And see sect. 662, a special ease, where sisters did take inheritance 
by descent, and yet they are not parceners, but tenants in common ; 
and for the understanding of those words ( heirs of females,) vide 
Lambert's Customs of Kent, fo. 547 a. 


(1) See Co. Lit. 169 6.— Ed. 
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§ 255. Also, if two parceners of lands in fee simple make partition 
between themselves, and the part of the one valueth more than the 
part of the other, if they were at the time of the partition of full 
age, ( soil. ) of twenty-one years, then the partition shall always re- 
main, and be never defeated. But if the tenements ( whereof they 
make partition ) be to them in fee tail, and the part of the one is 
better in yearly value than the part of the other, albeit they be con- 
cluded during their lives to defeat the partition ; yet if the parcener, 
which hath the lesser part in value, hath issue and die, the issue may 
disagree to the partition, and fciiter and occupy in common the other 
part which was allotted to her aunt, and so the other may enter and 
occupy in common the other part allotted to her sister, &c. as if no 
partition had been made. 

If two parceners of full age, seised of lands in fee simple, do 
make partition, though*;t be unequal, as if one land be encumbered 
with actions, and the other not, or if one part do lie easy and com- 
modious, and the other not, then it is not equal; 19//. 6. 26, per 
Newton ; yet it cannot be defeated ; but he that hath the part less in 
value must stand to his own harm ; for it was his own [ negligence ] ; 
negligentia semper habet comitcm infortunium . But if the lands 
whereof they were parceners were entailed unto them, and the part 
of the one is better in yearly lvalue than the part of the other is, the 
parties themselves are thereby concluded, and bound during their 
lives ; yet if the parcener that had the lesser part have issue and die, 
the issue may disagree to the partition, and enter, and occupy in com- 
mon, the other part that was allotted to his aunt, as if no partition 
had been made ; for tenant in tail may not prejudice the issue neque 
per factum neque j>er feoff amentum, by the statute Westm. 2. cap. 1, 


§256. Al£o, if two parceners of lands in fee take husbands, and 
they and their husbands make partition between them, if the part of 
the one he less in value than the part of the other, during the lives 
of tlieir husbands the partition shall stand in its force. But albeit 
it shall stand during the lives of their husbands, yet after the death 
of the husband, that woman which hath the lesser part may enter 
into her sister’s part, as is aforesaid, and shall defeat the partition. 
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' Partition made by the parceners* husbands, if it be unequal, doth 
not bind them after the death of their husbands ; but if she that had 
the lesser part after the death of her husband doth agree to it, she 
is bound thereby, as in case of exchange made by the husband and 
wife ; or if a lease be made by the husband and wife of the lands of 
the wife for life, or for years, reserving a rent, in this case if the 
husband die, and the wife accept the rent, the lease is confirmed. 
Keiluu 10 a. And 8 22. 4. 4 b 9 it was holdcn by all the justices, that 
partition, made by the husband of the lands in the right of his wife, 
was good, and the wife may not disagree without reasonable cause, 
as if the partition be not equal, or because her part is encumbered 
without action. F. N. IS. 62 F. 


§ 257. But if the partition made between the husbands were thus, 
# that each part at the time of the allotment made, was of equal yearly 
value, then it cannot afterwards be defeated in such cases. 


And it is sufficient, if that such partition made by the husband 
were equal in value at the time of the partition made, although after- 
wards it prove unequal, and one part to be of greater value than the 
other, by a mine found therein ; yet the other cannot avoid that 
partition for that cause. And note in 9 Co. 85 5, this rule taken, 
that all things made or done out of the court by the husband, which 
thing he and his wife were compelled to do by the law, these things 
shall be established. 


§ 258. Also, if two coparceners be, and the youngest being with- 
in the age of twerity-one years, partition is made between them, so 
as the part which is allotted to the youngest is of less value than 
the part of the other, in this case the youngest, th^’fog the time 
of her non-age, and also when she comctli to full age, {.sail.) of 
twenty-one years, may enter into the part allotted to her sister, and 
shall defeat the partition. But let such parcener take heed when 
she conies to her full age, that she taketh not to her own use all 
the profits of the lands or tenements which were allotted unto her ; 
for then she agrees to the particion at such age, in which case the 
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partition shall stand and remain in its force* But peradventure she 
may take the profits of the moiety, leaving the profits of the other 
moiety to her sister. 

If partition be made by two coparceners, one of them being within 
age, the non-age of one is no impediment to the partition. 9 H . 6. 5. 
And 21 H. 6. 25 5, she that hath the lesser part may enter and avoid 
this partition, either during her non-age, or after she cometh to her 
full age of twenty-one years ; quod nota, 21 H. 7. 29 a. 

But it is observable, that in some cases an infant is restrained to 
reverse that which he hath done to his prejudice during the time of 
his minority ; for if he acknowledge a fine during his non-age, he 
cannot reverse it after he is of full age : 10 Co. 42 5, el 2 Co. 58 a : 
or if an infant do acknowledge a statute merchant, or a recognizance 
in the nature of a statute staple, it shall not be avoided, but during 
the non-age by a writ of audita querela. Register , 150 6, Dyer , 232 5, 
et Finch , 51, et 10 Co. 43 a ; but in this case of partition it is not so/ 

^ 259. And it is to be understood, that when it is said, that males 
or females be of full age, this shall be intended of the age of twenty-one 
years ; for if before such age any deed or feoffment, grant, release, 
confirmation, obligation, or other writing, be made by any of them, 
&c. or if any within such age be bailiff or receiver to any man, &c. 
all serve for nothing, and may Joe avoided. Also, a man before the 
said age shall not be sworn in an inquest, &c. 


And Littleton doth give this caveat to such an infant, that when 
she cometh to her full age, she do not take to her own use all the 
profits of those lands and tenements, that so were allotted unto her ; 
for then thereby she doth agree to such partition, and by such her 
act the partition shall abide and continue in force, and is an estoppel 
to her ; but yeradventure she may take the profits of the moiety, 
leaving the other profits of the other moiety to her sister. 43 Ass . 14* 
Two coparceners, one within age, do make partition, which is not 
equal, in that case it may be avoided during the non-age ; but if she 
at her full age, or her husband, make a lease of any part thereof, 
which is a declaration of their agreement, she is perpetually bound : 
and note 3 Co. 26 a , where it is said, that the law doth respect acts, 
but words without deeds are not regarded in law. 
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§ 860* Also, if lands or tenements be given to a man in tail, who 
hath as much land in fee simple, and hath issue two daughters and 
die, and his two daughters make partition between them, so as the 
land in fee simple is allotted to the younger daughter in allowance 
for the lands and tenements in tail allotted to the elder daughter, if, 
after such partition made, the younger daughter alieneth her land 
in fee simple to another in fee, and hath issue a son or daughter 
and dies, the issue may enter into the lands in tail and hold and 
occupy them in purparty with her aunt. And this is for two causes. 
One is, for that the issue 'can have yo remedy for the land sold by 
the mother, because the land was *to her in fee simple ; and in as 
much as she is one of the heirs in tail, and hath no recompence of 
that which belongeth to h^r of the lands in tail, it is reason that she 
hath her portion of the lands tailed, and namely when such par- 
tition doth not make any discontinuance. 

But the contrary is holden M. 10 H. G.J' scil.) that the heir may 
not enter upon the parcener who hath the entailed land, but is put 
to a formedon . 

Although the age of male do differ in many cases, as before doth 
appear in the Chapter of Tenure by Knight’s Service, yet in this is 
but one full age in both sexes, that is, twenty-one years, to make a 
good feoffment, or a release, or a confirmation, or an obligation, or 
other writing ; and the same law [ is ] in other eases in this section. 

■ ■ 

§ 261. Another reason is, for that it shall be accounted the folly 
of the eldest sister, that she would suffer or agree to such a par- 
tition, where she might, if she would, have had the moiety of the 
land in fee simple, and a moiety of lands entailed, for her part, and 
so to be sure without loss. 


A man seised of two acres of land of equal value, and of the one 
acre hath estate in fee simple, and of the other fee tail, and dieth, 
having issue two daughters, who do make partition between them, 
so that the land in fee simple is allotted to one in allowance of the 
acre in tail allotted to the other ; if after she that hath the acre in 
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fee simple, alieneth it, and dieth, having issue ; the issue may not 
enter into the entailed acre, and hold and occupy in perpetuity with 
his aunt ; and this for two causes, as in the book are alleged. Read 
for this manner of partition, M, 2011, 6. 13 et 14. 

§ 262. Also, if a man be seised in fee of a carve of land by just 
title, and he disseise an infant within age of another carve, and hath 
issue two daughters, and dieth seised of both carves, the infant 
•being then within age, and the daughters enter and make partition, 
so as the one carve is allotted for the part; of the one, as per case , 
to the youngest in allowance of < the other carve which is allotted to 
the purparty of the other, if afterwards the infant enter into the 
carve whereof he was disseised upon the possession of the parcener 
which hath the* same carve, then the sarile parcener may enter into 
the other carve which her sister hath, and hold in parcenery with 
her. But if the youngest alien the same carve to another in fee 
before the entry of thelnfant, and after the infant enter upon the 
possession of the alienee, then she cannot enter into the other carve ; 
because by her alienation she hath altogether dismissed herself to 
have any part of the tenements as parcener. But if the youngest 
before the entry of the infant make a lease of this for term of years, 
or for term of lifp, or in fee tail, saving the reversion to her, and 
after the infant enter, tl)£re peradventure otherwise it is ; because 
she hath not dismissed herself of all which was in her, but hath re- 
served to her the rejprsion and the fee, &c. 

If a man be seised of an acre of land by a just title, and doth 
disseise an infant within age, of another acre, and hath issue two 
daughters, and dieth seised of both acres, the infant then being 
within age, and the daughters enter, and make partition, so that 
one acre is allotted to the one in allowance of the other acre allotted 
to the other ; if after the infant doth enter into the acre of which 
he was disseised, as he may by the law, ( as appcaretb, sect, 402,) 
upon the possession of the parcener that hath that acre, then that 
same parcener, &c. ( 1 ). 


(l) No notice is taken in the MS. of of the Chapter on Joint- tenants, nor ig 
the following sections until the beginning any cause for the omission stated— 
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$263. Also, if there be three or four coparceners, &c. which 
make partition between them, if the part of the one parcener be de- 
feated by such lawful entry, she may enter and occupy the other 
lands with all the other parceners, and compel them to make new 
partition between them of the other lands, &c. 

§ 264. Also, if there be two parceners, and the one taketh hus- 
band, and the husband and wife have issue between them, and his 
wife dieth, and the husband keeps himself in as tenant by the cur- 
tesy, in this case the parcener which surviveth, and the tenant by 
the curtesy, may well mdke partition between them, &c. And if the 
tenant by the curtesy will not agreb to make partition, then the par- 
cener which surviveth may have against the tenant by the curtesy a 
writ de partitione faciendd, cj-c. and compel him to make partition. 
But if the tenant by the curtesy would have partition to be made 
between them, and the parcener which surviveth will not have this, 
then the tenant by the curtesy cannot have any remedy to have par- 
tition, &c. For he cannot have a writ of partitione faciendd , be- 
cause he is no parcener. For such a writ lieth for parceners only. 
And so you may see, that a writ of partitione faciendd lieth against 
tenant by the curtesy, and yet he himself cannot have the like writ. 


Lib. III. Cai>. II .—PARCENERS BY CUSTOM. 

§ 265. Parceners by custom are, where a man seised in fee simple, 
or in fee tail, of lands or tenements which are of the tenure called 
gavelkind, within the county of Kent, and hath issue divers sons 
and die, such lands or tenements shall descend to all the sons by 
the custom, and they shall equally inherit and make partition by the 
custom, as females shall do, and a writ of partition lkg]i, in this case 
as between females. But it behoveth in the declaration to make 
mention of the custom. Also such custom is in other places of 
England, and also such custom is in North Wales, &c. 

§ 266. Also, there is another partition which is of another nature 
and of another form than any of the partitions aforesaid be. As if 
a man seised of certain lands in fee simple hath issue two daughters. 
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and the eldest is married, and the father gireth part of his lands to 
the husband with his daughter in frank-marriage, and dieth seised 
of the remnant, the which remnant is of a greater yearly value than 
the lands given in frank-marriage. 

§ 067. In this case, neither the husband nor wife shall have any 
thing for their purparty of the said remnant, unless they will put 
their lands given in frank-marriage in hotchpot , with the remnant of 
the land with her sister. And if they will not do so, then the 
youngest may hold and occupy the same remnant, and take the 
profits only to herself. And it seemeth, that this word {hotchpot) is 
in English a pudding ; for in this pudding is not commonly put one 
thing alone, but one thing with other things together. And there- 
fore it behoveth in this case to put the lands given in frank-marriage 
with the other lands in hotchpot , if the husband and wife will have 
any part in the other lands. 

$ 268. And this term {hotchpot) is but a term similitudinary, and 
is as much to say, as to put the lands in frank-marriage, and the 
other lands in fee simple together : and this is for this intent, to 
know the value of all the lands, {scil.) of the lands given in frank- 
marriage, and of the remnant which were not given, and then par- 
tition shall be made in form following. As, put the case, that a man 
be seised of thirty acres of land in fee simple, every acre of the 
value of 12d. by the year, anS that he hath issue two daughters, 
and the one is covert baron, and the father giyes ten acres of the 
thirty acres to the husband with his daughter in frank-marriage, and 
dieth seised of the remnant, then the other sister shall enter into the 
remnant, viz. into the twenty acres, and shall occupy them to her 
own use, unless the husband and his wife will put the ten acres given 
in frank-marriage with the twenty acres in hotchpot , that is to say 
together ; aha then when the value of every acre is known, to wit, 
what every acre value th by the year, and it is assessed or agreed 
between them, that every acre is worth by the year 12 ri., then the 
partition shall be mad& in this manner, viz. the husband and wife 
shall have, besides the ten acres givefn them in frank-marriage, five 
acres in severalty of the twenty acres, and the other sister shall have 
the remnant, (* cil) fifteen acres of the twenty acres for her purparty, 
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so as accounting the ten acres which the baron anil feme have by 
the gift in frank-marriage, and the other five acres of the twenty 
acres, the husband and wife have as much in yearly value as the 
other sister. 

§369, And 60 always upon such partition the lands given in 
frank-marriage remain to the donees and to their heirs according to 
the form of the gift : for if the other parcener should have any of 
that which is given in frank-marriage, of this would ensue an in- 
convenience and a thing against reason, which the law will not suffer. 
And the reason, why thfe lands giv$n in frank-marriage shall be put 
in hotchpot , is this, When a min giveth lands or tenements in 
frank-marriage with his daughter, or with his other cousin, it is in- 
tended by the law, that $tfch gift made by this word (frank-mar- 
riage) is an advancement, and for advancement of his daughter, or 
of his cousin, and namely when the donor and his heirs shall have 
no rent nor service of them, but fealty, \jntil the fourth degree be 
past. And for this cause the law is, that she shall have nothing of 
the other lands or tenements descended to the other parcener, &c. 
unless she will put the lands given in frank-marriage in hotchpot , as 
is said. And if she will not put the lands given in frank-marriage 
in hotchpot, then she shall have nothing of the remnant, because 
it shall be intended by the law, that she is sufficiently advanced, to 
which advancement she agreeth and holds herself content, 

§ 270. The same law is between the heirs of the donees in frank- 
marriage, and the other parceners, &c. if the donees in frank- 
marriage die before their ancestor, or before such partition, &c. as 
to put in hotchpot , &c, 

§ 271. And note, that gifts in frank-marriage were by the common 
law before the statute of Westm. 2d. and have been always since 
used and continued, &c. 

§272. Also, such putting in hotchpot , &c. is where the other 
lands or tenements which were not given in frank-marriage, descend 
from the donors in frank-marriage only ; for if the lands shall de- 
scend to the daughters by the father of the donor, or by the mother 
of the donor, or by the brother of the donor or other ancestor, and 
not by the donor, &c. there it is otherwise \ for in such case she 
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to whom such gift in frank-marriage is made, shall have her part, 
as if no gift in frank-marriage had been made, because that she 
was not advanced by them, &c. but by another, &c. 

§ 273. Also, if a man be seised of thirty acres of land, every 
acre of equal annual value, and have issue two daughters as afore- 
said, and giveth fifteen acres hereof to the husband with his 
daughter in frank-marriage, and dies seised of the other fifteen 
acres, in this case the other sister shall have the fifteen acres so 
descended to her alone, and the husband and wife shall not in this 
case put the fifteen acres given to them* in frank-marriage into 
hotchpot ; because the tenements given in frank-marriage are of as 
great and good yearly value as the other lands descended, &c. For 
if the lands given in frank-marriage be of equal or of more yearly 
value than the remnant, in vain and to no purpose shall such tene- 
ments given in frank-marriage be put in hotchpot , &c. for that she 
cannot have any of the other lands descended, &c. for if she should 
have any parcel of the lands descended, then she shall have more 
in yearly value than her sister, &c. which the law will not, &c. 
And as it is spoken in the cases aforesaid, of two daughters or of 
two parceners, in the same manner it is in the like case, where there 
are more sisters or more parceners, according- as the case and 
matter is, &c. 

§ 274. And it is to be understood, that lands or tenements given 
in frank-marriage shall not be put in hotchpot , but where lands de- 
scend in fee simple; for of lands descended in fee tail partition 
shall be made, as if no such gift in frank-marriage had been made. 

§ 275. Also, no lands shall be put in hotchpot with other lands, 
but lands given in frank-marriage only : for if a woman have any 
other lands or tenements by any other gift in tail, she shall never put 
such lands so^given in hotchpot , but she shall have her purparty of 
the remnant descended, &c. (videlicet) as much as the other par- 
cener shall have of the same remnant. 

§ 276. Also, another partition may be made between parceners, 
which varieth from the partitions aforesaid. As if there be three 
parceners, and the youngest will have partition, and the other two 
will not, but will hold in parcenary that which to them belongeth, 
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without partition ; in this case, if one part be allotted in severalty 
to the yonngest sister, according to that which 6he ought to have, 
then the others may hold the remnant in parcenary, and occupy in 
common without partition, if they will, and such partition is good 
enough. And if, afterwards, the eldest or middle parcener will 
make partition between them of that which they hold, they may well 
do this when they please. But where partition shall be made by 
force of a writ of partitione facienda , there it is otherwise ; for 
there it bclioveth, that every parcener have her part in severalty, &c. 

More shall be said o’f parceners* in the chapter of Joint-tenants, 
and also in the chapter of Tenants in Common. 


Lib. III. Cap. III.— JOINT- TENANTS. 

§ 277. Joint-tenants are, as if a man Jie seised of certain lands 
or tenements, &c. and infeoffeth two, three, four, or more, to have 
and to hold to them for term of their lives, or for term of another’s 
life, by force of which feoffment or lease they are seised, these are 
joint-tenants. 

As in the last chapter you have seen a different course of lands 
and tenements amongst parceners, from the descent to the eldest 
heir male by the course of the common law ; so in this chapter is 
treated of a special manner of conveyance to many by purchase, 
which one single person doth make to himself of any lands or tene- 
ments, and to his heirs, as in this chapter at large doth appear. 
See Finch, fo. 32 a. 

§ 278. Also, if two or three, &c. disseise another of any lands or 
tenements to their own use, then the disseisors are jdiijtitcnants. But 
if they disseise another to the use of one of them, then they, are hot 
joint-tenants ; but he to whose use the disseisin is made is sole tenant, 
and the others have nothing in the tenancy, but are called co- 
adjutors to the disseisin, & c. 
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Here again the student is instructed to speak according to the 
phrase and speech known and used in the law ; a disseisor is one, 
an intrudor another, an abator a third, and each of them differ 
from the other. A disseisin made to the use of 3. S. who is absent, 
his agreement after shall make him a disseisor, as if he had been 
present at the time of the disseisin committed. 37 Ass. pi. 8. — 
88 Ass. pi. 9. Sir John Dames , 44 6. By Saunders, Chief Jus- 
tice ; without an express agreement the frank-tenement is not vested 
in cestui que use; sed alii aliter sentiunt. Dyer , 141. But if 
divers persons do enter with force to the use of another, who him- 
self doth not enter, but after doth agree to this entry to his use ; 
this agreement doth make him 1 a disseisor, or a trespasser ; but he 
shall not thereby be punished for the force ; for there cannot be 
any forcible entry where there is no actual entry. 2 II. 7. 166. 
17 Ass. pi. 19. Ferdinando Poult on > 366. Sect. 21. 


§ 279. And note, that disseisin is properly, where a man entereth 
into any lands or tenements where his entry is not congeable, and 
ousteth him which hath the freehold, &c. 


A disseisin is properly, where a man doth enter into any lands 
and tenements, where his entry is not lawful, and doth put out him 
who hath an estate of freehold at the least, although he that so 
doth enter, hath right and title to the land, as in sect. 385: and in 
vulgar speech he may be called an oppressor, for he doth not put 
in practice that injury covertly and secretly, by fraud and collusion 
underhand, as the deceiver and extortioner doth ; but by plain and 
open wrong, and doth stand in the face of all his beholders ; and 
therefore of a disseisor it is said, renit tanquam in arend. 3 Co. 76. 
Odimus accipiirem quia semper venit in armis : 7 Co. 166, Calvin's 
case . p 

p * ' 

* m 

$280. And it is to be understood, that the nature of joint- 
tenancy is, that he which surviveth shall have only the entire te- 
nancy according to such estate as he hath, if the jointure be con- 
tinued, &c. As if three joint-tenants be in fee simple, and the 
one hath issue and dieth, yet they which survive shall have the 
whole tenements, and the issue shall have nothing. And if the se- 
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cond joint-tenant hath issue and die, yet the third which surviveth 
shall have the whole tenements to him and to his heirs for ever. 
But otherwise it is’ of parceners ; for if three parceners be, and 
before any partition made, the one hath issue and dieth, that which 
to him belongeth shall descend to his issue. And if such parcener 
die without issue, that which belongs to her shall descend to her 
co-heirs, so as they shall have this by descent, and not by survivor, 
as joint-tenants shall have, &c. 


The nature of joint-tenants is> that the survivor or survivors 
should have all the tenancy, according to such an estate, in such 
plight as they had when the joint-tenancy did continue; and the 
issue of him that died shall not inherit as heir of the part of him 
that died so seised of a joint estate of inheritance, which is not so 
amongst parceners. But if three parceners be, and before any par- 
tition made, one of them hath issue, and dieth, her part shall de- 
scend to her issue, as heir unto her mother, and her issue* may 
occupy in common with her aunts, the other parceners : and in case 
any of the parceners die without issue, then the parceners, as sisters 
and co-heirs to her, shall have her part by descent ( if they be of the 
whole blood to her ), otherwise it shall go to the lord by escheat ; 
for coparceners claim not by survivorship, as joint-tenants do. And 
note, that this manner of joint conveyance is much used in pur- 
chasing of lands and tenements, of purpose to free the said lands 
from incumbrances, that otherwise it might be charged with by any 
of the joint-tenants ; as title of dower to the wife of the purchaser, 
or recognizances, or statutes acknowledged by him, that would 
hinder the sale of them, or other conveyance of his, if that be his 
intent and purpose. Also if the father and the son, or other heir 
apparent, do purchase lands holden in capite, with the proper 
money of the father, the father dieth, %e survivor shall not be in 
ward, nor pay a relief, nor primer seisin. Not a 8 Oq, 63 b, of an 
office to be granted to two pro termino vitarum suarum without more 
words ; by the death of one of them the grant is void and de- 
termined ; for being an office of trust, no survivor shall be of it ; 
and therefore it is necessary to add these words, conjunctim et di- 
visim, et alterius eorum diutius viventis. 1 1 Co. 3 b, Auditor 
Curie’s ease. 
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$281* And as the survivor holds place between joint-tenants, 4 hi 
the same manner it lioldeth place between them which have joiht 
estate or possession with another of a chattel, real or personal; As 
if a lease of lands or tenements be made to many for term of years, 
he which survives of the lessees, shall have the tenements to him 
only during the term by force of the same lease. And if a horse, 
f or any other chattel personal, be given to many, he which surviveth 
shall have the horse only. * % 


And as the survivor doth take place where lands or tenements 
are purchased jointly, so it is amongst them that have a joint estate 
or possession with others of chattels real or personal. But note, 
that some cases of joint-tenancy do not admit of survivorship to 
take place ; as if a lease be made to three at will, one dieth, nothing 
doth survice : 5 Co. 10 a: if an office be granted to two pro termino 
vitamin suarum , by the death of one of them the, grant is void; 
for being an office of trust, no survivorship shall be of it : 11 Co. 3 b : 
and therefore these words conjmctim et divisim et' alterius eorum 
diutius viventium are very material. If the lord grant his seignory 
to his tenant, and to a stranger, there shall be no joint-tenancy, nor 
survivor. Sir John Davis , 5 a . But the case is in 5 Co. 9 b, if a 
lease be made to J. S. for a hundred years, if A., B., and C. do so 
long live, in this case, if on! of them die, the lease is determined ; 
for the lease was conditional, and not determinable by limitation of 
an estate. Vide ibid. 13 a. But if a lease be made, to J. S. and his 
assigns for his life, and during the lives of B. andtl, by the death 
of any of them, the lease doth not determine ; for it is not a con- 
dition but a limitation. 


§ 282. Ifi the same mqjpner it is of debts and duties, &c. for if 
an obligator/ *be made to many for one debt, he which surviveth 
shall have the whole ddbt or duty. And so it is of bther covenants 
and contracts, &c. 

s a- 

If an obligation be made to divers for debt, lie that doth survive 
of the debtors shall have alfc*the debt or duty ; and so it is of other 
covenants and contracts. Obligation of 200/. is made to t^o, sol- 
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vendum Jris, stilt. 1001 , to one, the other 100/. to the other, one of 
the obligees dieth, and his executor sueth for the one 100/. if the 
entire 200/. shall accrue to the survivor ? Quoere in Dyer y 350 a 9 
and 3 Co. 14 b . If two be bound in an obligation, and one of the 
obligors dieth, the charge shall survive ; quod nota : but vide Bro . 
tit. Joirit-tenants , 55 ; if two be bound in an obligation, and one of 
them dieth, the other shall pay the whole debt, if the obligee will, 
or he may bring his action against the survivor, and the executor 
of the others, if he will; and if both the obligees die, he may have 
his action against the executors of both. 

§ 283. Also, there may be some joint-tenants, which may have 
a joint estate, and be joint-tenants for term of their lives> and yet 
have several inheritances. * As if lands be given to two men and to 
the heirs of their two bodies begotten, in this case the donees have 
a joint estate for term of their two lives, and yet they have several 
inheritances ; for if one of the donees hath issue and die, the other 
which surviveth shall have the whole by the survivor for term of 
his life, and if he which surviveth hath also issue and die, then the 
issue of the one shall have the one moiety, and the issue of the 
other shall have the other moiety of the land, and they shall hold 
the land between tliem in common, artd they are not joint-tenants, 
but are tenants in common. And the cause, why such donees in 
such case have a joint estate for term of their lives, is, for that at 
the beginning the lands vrere given to them two, which words, 
without more saying, make a joint estate to them for term of their 
lives. For if a man will let land to another by deed, or without 
deed, not making mention what estate he shall have, and of this 
make livery of sei|in, in this case the Jessee hath an estate for 
term of fyis life j and so in as much as the lands «*veje given to 
them, they have a joint estate for term of their livgs. And the 
reason why they shall have several inheritances is this, in as much 
as they cannot by any possibility have an heir between them engen- 
dered, as a man and woman may have, &c. the law wills that their 
estate and inheritance be such as is iteasonable, according to the 
form and effect of the words of the gift, and this is to the heirs 

A A 
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which the one shall beget of his body by any of his wives, and 
to the heirs which the other shall beget of his body by any of his 
wives, &c. so as it bchoveth by necessity of reason, that they have 
several inheritances. And in this case if the issue of one of the 
donees, after the death of the donees, die, so that he hath no issue 
alive of his body begotten, then the donor or his heir may enter into 
the moiety as in his reversion, &c. although the other donee hath 
issue alive, &c. And the reason is, forasmuch as the inheritances 
he several, &c. the reversion of them in law is several, &c. and the 
survivor of the issue of the other shall liold no place to have the 
whole. * 

§ 284. And as it is said of males, in the same manner it is where 
land is given to two females, and to tl*c heirs of their two bodies 
engendered. $ 


If lands be given to two men, and the heirs of their two bodies 
begotten, in this they have a joint estate for term of their two lives ; 
because in the beginning the land was given to them two, which 
words, without more, doth make an estate to them for term of their 
lives. Perk. 25 a. But in this case they have several inheritances, 
the consequent whereof is, that when one of them dieth, all shall 
survive to him during [his ‘life] only, and the moiety or part of 
him that died shall not immediately descend to his issue; but at the 
death of the survivor each of their issues shall inherit, and shall 
hold the land in common,* and are not joint-tenants ; for each of 
them doth claim as heir of the body of their fathers ; for they have 
several inheritances, because by one possibility they cannot have 
one heir between them: and in 8 Ass. pi. 33, a gift is made to 
Mary and John, et ha-, redibus eorum legitifne procreatis, but the 
husband of her that dieth first shall not be tenant by the curtesy, 
because they f ljad a joint estate in the land for *life, and several in- 
heritances ; T7 E. 3. 51 a ; and see the book 7 II. 4. 16, 18. 44 E. 3. 
13, that if lands be given to a man and his daughter or mother in 
tail, they have joint estates for livesj and several inheritances, so 
that their issues lawfally engendered by others respectively inherit ; 


(1) .See Co. Lit. 183 a.— Ed. 
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for though nature make a child in that case, yet it is the law that 
maketh an heir, which cannot be between them. 8 Co. 87 a. But 
it is holden in 15 H. 7. 10 b , if lands be given to a man who is 
married, and to a woman who is also married to another man, to 
have and to hold to them and to the heirs of their two bodies be- 
gotten, this is a good estate tail respectively; because they may 
after marry by possibility, that is to say, after the death of the wife 
of the man, and the husband of the wife : but in the same case it 
is resolved, 10 Co. 50 5, that if lands are given to a man and two 
womenj there the law doth not intend that first he shall marry with 
the one, and after she shall die, and then he shall marry with the 
other ; and therefore they have several inheritances at the begin- 
ning ; and note, that as their estates in the tail were several, so the 
reversion of them is several ( 1 ). 


$} 285. Also, if lands be given to two and to the heirs of one 
of them, this is a good jointure, and the 9 one hath a freehold, and 
the other a fee simple. And if he which hath the fee dieth*, he 
which hath the freehold shall have the entirety by survivor for term 
of his life. In the same manner it is, where tenements be given 
to two, and the heirs of the body of one of them engendered, the 
one hath a freehold* and the other a fee tail, Sec. 


Concerning this case, and for the full understanding thereof, 
note, that in 2 Co. 60 b, this diversity was taken ; when the fee 
simple is limited by one self-same conveyance, in that case the one 
of them may have fee simple, and the other joint estate for life; 
but when they be tenants for life at first, and one of them doth 
afterwards purchase" the reversion in fee sitnple, or it doth descend 
unto him, the jointure is severed ; as if a m^n doth make an estate 
to three, and to the heirs of one of them, there oneofjthem only 
hath the fee simple, and nevertheless they three have estates for 
their lives jointly ; for all this is but one estate created at one time, 
and therefore the fee simple cannot merge or drown the jointure, 
which did take effect with the creation of the remainder in fee. But 


(l) Sec Co. Lit. 184 a. — Ed. 
A A 2 
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when three be joint tenants for their lives, and one of them doth 
purchase the fee, or the fee doth descend unto him, there the fee 
simple doth merge the joint estate for life; for the estate for life 
was in esse before, and may well be drowned or surrendered ; for 
in that case terminus et feodum non possint stare in uno eodeni per - 
sond . Sir John Davies' R . 4 h . And in the first case when an 
estate is made to three, and to the heirs of one of them, he that 
hath the fee cannot grant his remainder, and continue in himself an 
estate for life, as it is holden in 19/?. 4. 2 b. And in 2 Co . 61 a 9 
and 50 /?. 3. 3 b, if two purchase jointly, to the one in fee, to the 
other for life, and he that hath for life doth waste, the other shall 
punish him for that waste ; Kirton ; I do grant that case, and the 
reason is, because of the joint purchase ; but when a tenant for 
term of life hath solely his estate, the remainder over in fee tail, 
it is reason that the remainder in tail should punish the tenant for 
life ; for the wrong is principally done unto him who is next to the 
tenancy, and that is the next in remainder. In this case of Little- 
ton, if he that hath fee die, his heir within age shall be in ward. 
Dyer , 10 a. 


§ 286. Also, if two joint-tenants be seised of an estate in fee 
simple, and the one grants a rent-charge by his deed to another out 
of that which belongeth to him, in this case during the life of the 
grantor the rent-charge is effectual ; but after his decease the grant 
of the rent-charge is void, as to charge the land, for he which hath 
the land by survivor, shall hold the whole land discharged. And the 
cause is, for that he which surviveth claimeth and hath the land by 
the survivor, and hath not, nor can claim any thing by descent from 
his companion, &c. But otherwise it is of parceners, for if there 
be two parceners of tenements in fee simple, and before any par- 
tition made {fye one chargeth that which to her belongeth by her 
deed witfi“a rent-charge, &c. and after dieth without issue, by 
which that which belongeth to her descends to the other parcener, 
in tliis case the other parcener shall hold the land charged, &c* 
because she came to this moiety by descent, as heir, &c. 
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The condition of survivor proper , amongst joint- tenants, is, 
to have all that which was in jointure at the time in plight free, 
and discharged of incumbrances, done or acknowledged by the 
other joint-tenants in their life-time ; and the case of a rent-charge 
granted by one of them before his death, is here put for an ex- 
ample ; and the reason hereof is, because he that doth survive doth 
claim, and hath the law by survivor, and hath it not nor can claim 
any thing therein by descent from his companion; as before ap- 
peareth, sect. 280. But see 6 Co. 79, that if joint- tenants in fee 
be, and the one doth grant a rent-charge in fee, and after doth 
release unto the other, in this case, although to some intents he to 
whom the release is maSe is in by fche first feoffor, and no degree is 
made between them, yet as unto the grantee of the rent-charge, 
he is under the joint-tenant who did release ; for he that doth sur- 
vive shall not avoid it, after the death of him that did release ; for 
he that did survive, by the acceptance of release, hath deceived him- 
self, from the way and means to avoid the charge ; for the right of 
survivorship is utterly taken away by the release (1 ). 6 Co. 79. If 

one joint tenant do acknowledge a statute, and his part is extended 
after he dieth, qucere if the land shall continue charged as* of a 
lease made by him, or be discharged as of a rent-charge granted 
by him or not : 2 Co. GO b: in what cases one joint-tenant may 
prejudice his companion, and in what not. 


§ 287. Also, if there be two joint-tenants of land in fee simple 
within a borough, where lands and tenements are devisable by tes- 
tament, and if one of the said two joint-tenants devise th that which 
to him belongeth by his testament, &c. and dieth, this devise is 
void. And the cause is, for that no devise can take effect till after 
the death of the devisor, and by his death all the land presently 
cometh by the law to his companion, which surviveth, by the sur- 
vivor; the which he doth not claim, nor hath anything in the land 
by the devisor, but in his own right by the surviv&r 'according to 
the course of law, &c. and for this cause such devise is void. But 
otherwise it is of parceners seised of tenements devisable in like 
case of devise, &c. causa qua supra. 


( i) Sec Co. JLif . uir> — /.'//. 
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This cage doth also prove the difference between joint-tenants 
and parceners ; for parceners have divided parts, and several in the 
eye of the law, even before partition, so that every part may be 
charged with a rent, recognizance, or tenancy by the curtesy, &c. ; 
but joint-tenants are so conjoined in estate, that the said [estate] can- 
not be charged ; for the survivor, who should bear the burthen, doth 
not claim under him that made the charge, or as heir to him, but as 
continuing in his former joint estate, which he had before the 
charge, and in survivorship of the estate; and for that reason is 
this case t : .if two joint-tenants were in a borough, where lands [are] 
devisable by custom, ( for by the order of the common law, without 
such particular custom, no lands, were devisable by last will) and if 
one of them do devise that, that unto him doth appertain, to 
another, yet such a devise shall not prejudice the surviving joint- 
tenant ; for the survivor’s title is before the devisee’s title, that is to 
say, in the life-time of the devisor, but the title of the devisee hath 
beginning from the time of the death of the devisor; as before, 
sect. 168, omne testamentam morte consnmmatum est; and if per- 
adventure it may be conceived by some, that both titles do concur 
at one instant, yet in all such cases the rule is, that the common 
law shall be preferred before custom. 


§ 288. Also, it is commonly said, that every joint-tenant is seised 

of the land which he holdeth jointly per my et per tout; and this 

* 

is as much to say, as he is seised by every parcel and by the whole, &c. 
and this is true, for in every parcel, and by every parcel, and by 
all the lands and tenements, he is jointly seised with his companion. 


It is commonly said, that joint-tenants are seised per my et 
per tout ; vide the consequence thereof; and therefore it is in 
5 Co. 10 a, if a lease he made by three, reserving rent, at will, al-r 
though one dit*£, nothing doth survive in this case ; yet forasmuch 
as every joint-tenant is possessed per my et per tout, they shall be 
charged with the whole rent. If two joint-tenants for life be, and 
the reversion is granted to I. S., to which one of the joint-tenants 
only doth attorn, it was agreed by the court, that the attornment of 
one joint-tenant did vest the whole reversion in the grantee, be- 
cause the estate of the joint lessees is entire; for every joint-te» 



b. 3. s. 288, 9. 


JOINT-TENANTS. 


375 


nant is seised per my et per tout , and by consequence the reversion 
which is depending upon such an estate is entire also. 2 Co . 66 b. 
5 Co. 10 a. and in Keilway , 127 b. 


§ 289. Also, if two joint-tenants be seised of certain lands in fee 
simple, and the one letteth that which to him belongeth to a 
stranger for term of forty years, and dieth before the term begin- 
neth, or within the term, in this case after his decease the lessee 
may enter and occupy the. moiety let unto him during the term, &c. 
although the lessee had never the possession thereof in the life of 
the lessor, by force of the same lease, &c. And the diversity be- 
tween the case of a grant of a rent-charge aforesaid, and this case, 
is this. For in the grant of a rent-charge by a joint-tenant, &c. 
the tenements remain always as they were before, without this, 
that any hath any right to have any parcel of the tenements but 
they themselves, and the tenements are in the same plight as they 
were before the charge, &c. But where a lease is made by a joint- 
tenant to another for term of years, &c. presently by force of the 
lease the lessee hath right in the same land ( videlicet ) of all that 
which to the lessor belongeth, and to have this by force of the 
same lease during his term. And this is the diversity. 


See the diversity between this case, and the other before, sect. 
28 C ; and also see sect. 660 ; and the reason in this present case, 
and of the diversity is, because the lessee hath a present interest : 
otherwise it is of a grant to have a lease, if the grantee do pay 10/. 
before Michaelmas next, and if the joint-tenant who made the grant 
do die before the day ; for there is no interest, but a bare commu- 
cation, till the money be paid in, as Plowd. 263 b : otherwise it is 
also of a rent-charge granted out of the lands, whereof they be 
joint-tenants ; for that is no interest in the land itself. Finch . IL 2. 
j'o. 32. If two joint-tenants be, and one of them doth make 
a lease for years reserving rent, and dieth, the other that sur- 
viveth shall have the reversion of the moiety, but not the rent ; 
for he doth come in by the first feoffor, and not by his companion. 
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nor under him. Finchs 4 b. 1 Co. 91a. and Dyer, 187 a . Note, 
that he that hath a future interest, as from Michaelmas next, is said 
to have an interesse termini , which cannot be surrendered by ex- 
press words, but acceptance of a new lease doth drown that inte- 
resse termini . 10 Co. 52 b. et 67 b. 


§ 290. Also, joint-tenants ( if they will ) may make partition be- 
tween them, and the partition is good enough ; but they shall not 
be compelled to do this by the law ; but if they will make partition 
of their own will and agreement, the partition shall stand in force. 


Joint-tenants were not compellable by the common law to make 
partition, but if they consented to make partition it was good ; but 
then it was necessary that such partition should be made by deed 
in writing, especially if it concern an estate of inheritance; for if 
partition had been made by poll, it was void, and the survivor 
should take place. Dyer , 350 5. And although by the statute 
31 H. 8. cap. 1. et 32 II. 8. cap. 32, joint-tenants are compellable 
to make partition by writ of partitione faciendd, yet a partition 
made between them by word is void : vide Dyer, 350 b ; and if it 
be made by deed or consent, yet it is not in all respects as effec- 
tual as a partition made amongst parceners is$, as you shall read 
hereafter ; for the statute doth appoint such partition to be made 
by writ de partitione faciendd , and therefore partition made by 
them at this day in any other form doth remain as it was at the 
common law, of the same effect and no otherwise. 6 Co. 1 2 b. The 
mischief which was at the common law, and the great prejudice 
which one joint-tenant might do to another, see in the preamble 
of the statute 31 II. 8. cap. 1. Dr. et Stu. 32 b. 2 Co. G8 a. 
Plowd . 247 a. And at this day the same mischief doth continue 
between them, if partition be not made ; vide the statute of Westm, 2. 
cap. 22. Cum'duo vel tres, Sfc. 27 //. 8. 13. Bro. Waste , 4. 


§ 291. Also, if a joint estate be made of land to a husband and 

wife and to a third person, in this case the husband and wife have 

in law in their right but the moiety, and the third person shall 

* 

have as much as the husband and wife, viz. the other moiety, &c. 
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And the cause is, for that the husband and wife are but one person 
in law, and are in like case as if an estate be made to two joint- 
tenants, where the one hath by force of the jointure, the one 
moiety in law, and the other, the other moiety, &c. In the same 
manner it is where an estate is made to the husband and wife and 
to two other men, in this case the husband and wife have but the 
third part, and the other two men the other two parts, &c. causa 
qud supra . 

More shall be said of the matter touching joint-tenancy, in the 
chapter of Tenants in Common, and Tenant by Elegit, and Tenant 
by Statute Merchant. 


This case doth prove that the husband and wife are but one 
person in law, as before, sect. 168, and 665; the consequence is, 
if a joint estate be made to the husband and wife, and one other, 
the husband and wife hath but one half, told not two parts, and the 
other shall have as much as the husband and wife, and so if more 
persons be. 

Although the chapter doth end here, yet because it is usual and 
ordinary that the feoffor from whom the joint estate doth proceed 
had a warrant annexed to this purchase, or himself did warrant the 
lands to the joint-tenants, I think it convenient to add something 
thereof at this time, to the end the young student may fully un- 
derstand the law concerning that warrant, which is a principal 
matter concerning all assurances of the lands, which are entire 
after the partition of the lands made between joint-tenants. 

And the case thereof is in 6 Co. ( part before mentioned ), if two 
joint-tenants be with warranty, and partition is made between them 
by judgment in a writ de partitionc facicndd, according to the 
statute, it w r as adjudged that the warranty doth remain ; because 
by the king’s writ they are compellable by the st#J;ute ( to which 
every man is party) to make partition, and the party hath pursued 
his remedy according to the statute, and therefore none can have 
wrong by that operation of the statute, to which every man is party# 
But if joint-tenants had made partition by consent by deed, which 
is warranted 'by the statute, then such partition had been as a par- 
tition between them at the common law, and by consequence the 
warranty which is entire had been gone : and 38 E. 3. 20 6, the 
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feoffee with warranty dieth, having two daughters, [ who] do make 
partition of the lands ; in this case likewise the warranty shall be 
divided notwithstanding their partition, which is their own act ; for 
the land did originally come to them by act in law, that is by 
descent, and they have such partition in that case as the law doth 
warrant : lex nemini damnum aut injuriam facit , and so note the 
diversity. Vide Bro. Garranty> 71. Finch , 18. 


Lib. III. Cap. IV.— TENANTS IN COMMON. 

r 

§ 292. Tenants in common Sre they, which have lands or tene- 
ments in fee simple, fee tail, or for term of life, &c. and they have 
such lands or tenements by several titles, and not by a joint title, 
and none of them know of this his several, but they ought by the 
law to occupy these lands or tenements in common, and pro indiviso 
to take the profits in common. And because they come to such 
lands or tenements by several titles, and not by one joint title, and 
their occupation and possession shall be by law between them in 
common, they are called tenants in common. As if a man enfeoff 
two joint-tenants in fee, and the one of them alien that which to him 
belongeth to another in fee, now the alienee and the other joint- 
tenant are tenants in common; because they ard in, in such tene- 
ments by several titles, for the alienee cometh to the moiety by the 
feoffment of one of the joint-tenants, and the other joint-tenant 
hath the other moiety by force of the first feoffment made to him 
and to his companion, &c. And so they are in by several titles, 
that is to say, by several feoffments, &c. 

Two marks there are of a tenancy in common of lands and tene- 
ments of any estate; the one, their titles must be several; the 
other, none* of* them can know their several parts, but their occu- 
pation of such lands must be in common, et pro indiviso , to take 
the profits in common, which is distinctly proved by this example ; 
if two joint-tenants be in fee-simple, and one of them doth alien 
his part unto another in fee, now the alienee and the other joint- 
tenant are tenants in common ; for the alienee doth come in by the 
feoffment of one of the joint-tenants, and the other doth hold in 
by the first feoffor : and see the case, sect. 662. 
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§293. And it, is to be understood, that when it is said in any 
book that a man is seised in fee, without more saying, it shall be 
intended, in fee simple ; for it shall not be intended by this word 
(in fee) that a man is seised in fee tail, unless there be added to it 
this addition, fee tail, &c. 


From this case a rule may be taken, that when two things dif- 
fering in quality are named in books, pleadings, or common speech, 
by one word, that which is more eminent than the other shall be 
understood propter excellmtiam , and # the other lesser quality shall 
not be taken by construction, unless thereunto be added a special 
distinction, whereof before in Escuage: Sect . 99. See a special 
case , Plowd . 11. Vide Cromptons Justice of Peace, 93 a. 20 H. 6. 
Account , 21. In a writ of account the plaintiff doth count that the 
defendant was his receiver from such a feast day until the feast of 
St. Michael, and sheweth not which feast, and it was adjudged good; 
for it was taken to be the feast of St. Michael the Archangel; for 
that is the more honorable feast of St. ivfichael, in tumba. See 
more cases to this effect in Crompton . Ibidem. 


§ 294. Also, if three joint-tenants be, and one of them alien that 
which to him belongeth to another man in fee, in this case the 
alienee is tenant in common with the other two joint-tenants : but 
yet the other two joint-tenants are seised of the two parts which 
remain, jointly, and of these two parts, the survivor between them 
two holdeth place, &c. 


The first case further explained — if three joint-tenants be, and 
one of them do alien his part to another in fee, in this the stranger 
is tenant in common with the other two joint-tenants; f&r their joint 
estate is not interrupted by the alienation of the other of them, and 
the survivor shall take place between them two, who continue in 
their joint estate. 


§ 295. Also, if there be two joint-terfants in fee, and the one 
giveth that which to him belongeth to another in tail, and the other 



TENANTS IN COMMON. 


380 


b. 3. s. 295, 6, 7. 


giveth that which to him belongs to another in tail, the donees are 
tenants in common, &c. 


Also, if two joint-tenants be of estate in fee simple, and one of 
them giveth his part to another in tail, and the other joint-tenant do 
also give his part to another stranger in tail, or any other estate, the 
donees are now tenants in common. 


§ 296. But if lands be given to two meij, and to the heirs of their 
two bodies begotten, the donees have a joint estate for term of their 
lives; and if eacli of them hath issue and die, their issues shall hold 
in common, &c. But if lands be given to two abbots, as to the 
abbot of Westminster and to the abbot? of St. Alban’s, to have and to 
hold to them and to their successors, in this case they have pre- 
sently at the beginning an estate in common, and not a joint estate. 
And the reason is, for tliat every abbot or other sovereign of a house 
of religion, before that he was made abbot or sovereign, &c. was but 
as a dead person in law, and when he is made abbot, he is as a man 
personable in law only, to purchase and have lands or tenements or 
other things to the use of his house, and not to his own proper 
use, as another secular man may, and therefore at the beginning of 
their purchase they are tenants in common; and if one of them die, 
the abbot which surviveth shall not have the whole by survivor, but 
the successor of the abbot which is dead shall hold the moiety in 
common with the abbot that surviveth, &c. 

§ 297. Also, if lands be given to an abbot and a secular man, to 
have and to hold to them, viz. to the abbot and his successors, and 
to the secular man, to him and to hisjieirs, they have an estate in 
common, 9 c<futsd qua supra . 


Touching the first part of this section, vide sect. 283: but when 
a feoffment or any other conveyance of land is made to two abbots, 
they are not joint-tenants, though the words literally taken import 
so much; for it doth not accord with their capacities to purchase 
otherwise than to the use of their several monasteries, whereof they 
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are made abbes and heads, and for that purpose are raised, as it 
were, from death to life ; so it is of lands given to a mayor, com- 
monalty, and their successors, and to J. S. ; for J. S. taketli in his 
own right, and the other in the right of the corporation; and there- 
fore in this case there must be several liveries, in respect of their 
several capacities, 7 IL 7. 9 6. per Hussey , which doth make them 
tenants in common: Finch , 3 2b. 16 H. 7. 156: and note, that 
joint words, in respect of the parties, shall be by construction of 
law taken respectively and severally; 1st, sometimes in respect of 
the incapacity, and impossibility of the grantee to take jointly, ut hie ; 
and sometimes in respect pf the several interests of the grantors; and 
sometimes in respect of the several interests of the grantees; et sic 
de eastern . 5 Co. 7 6. et seq . If an alien and subject born do pur- 
chase lands to them and to their heirs, they are joint-tenants, and 
shall join in an assise, and until office is found for the king, survivor- 
ship shall hold place. 5 Co . 52. Vide Plowd. 239 a, et 4186, the 
case was, a term for years was granted to the wife of him in the 
reversion, and to another, they are not tenants in common, but 
joint-tenants; but if chattels personal are given to a femme coverte 
and another, they are tenants in common. 

§ 298. Also, if lands be given to two, to have and to hold, scih 
the one moiety to the one and to his heirs, and the other moiety to 
the other and to hiS heirs, they are tenants in common. 


If lands be given in this form, habendum the one moiety to the 
one and to his heirs, and the other moiety to the other and his heirs, 
they be tenants in common by words explanative after, though the 
first words were joint: Finch , 326. accord : and those last words 
of habendum in deeds, do give estate only, whereof you may read 
thi§ case and divers other good cases in Plowden , 160a. Note that 
it is resolved for law, 2 Co. 55 a, that in cases where the habendum 
is not contrary to the premises, or when no certait^ estate is ex- 
pressly contained in the premises, but generally, that lands are given 
and granted, such a grant maybe qualified by that habendum; for 
the office of the premises of a charter of feoffment is, to express the 
grantor and the grantee, and the thing to be granted, arid the Ao* 
bendum is, to limit the estate that the general implication of the 
estate which should pass by construction of law by the premises is 
always controlled and qualified by the habendum; as a lease to two. 
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habendum to the one of them for life, doth alter the general impli- 
cation of joint-tenancy in the freehold, [which] without any ha- 
bendum should have been made. Vide Dyer, 1266. et 1606. A 
man is bound to two in 200/. solvendum the one 100/. to one, the 
other 100/. to the other. Vide 18 Eliz.fo . 350, pi. 20. [Dyer.] 

§299. (1) Also, if a man seised of certain lands enfeoff another 
of the moiety of the same land without any speech of assignment or 
limitation of the same moiety in severalty at the time of the feoff- 
ment, then the feoffee and the feoffor shall hold their parts of the 
land in common. 

§ 300. And it is to be understood, that in the same manner as is 
aforesaid of tenants in common, of lands or tenements in fee simple, 
or in fee tail, in the same manner may*it be of tenants for term of 
life. As if two joint-tenants be in fee, and the one letteth to one 
man that which to him belongeth for term of life, and the other 
joint-tenant letteth that which to him belongeth to another for term 
of life, &c. the said two lessees are tenants in common for their 
lives, &c. 

If joint-tenants be in fee, and one of them doth let unto a man 
that, that unto him doth appertain for term of life, and the [other] 
joint-tenant doth let that which to him appertains to another for 
term of life, the two lessees be tenants in common for their lives; 
for [by] such a lease For life of the frank-tenement, the jointure was 
severed, and as their freeholds are several, so the reversion of them 
in the law is several, and the survivor shall not have all, as in 
sect. 283. and sect. 302. 


§ 301. Also, if a man let lands to two men for term of their lives, 
and the one gi&nts all his estate of that which belongeth to him to 
another, then the other tenant for term of life, and he to whom the 
grant is made, are tenants in common during the time that both the 
lessees be alive. 

(l) This section is copied verbatim, without any addition, into the commentary, 
need not be repeated*— £4. 
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And memorandum that in all other such like cases, although it 
be not here expressly moved or specified, if they be in like reason, 
they are in the like law. 

If a man doth let lands to two men for the term of their two 
lives, and the one doth grant all his estate of that which doth to him 
appertain, to another, in this case the other joint-tenant, and the 
grantee of the other moiety, are tenants in common during the time 
that both the first lessees be living; that is to say, the grantee is 
tenant for term of another man’s life* and the other for term of his 
own life. 

§ 302. Also, if there be two joint-tenants in fee, and the one 
letteth that which to him bdongeth to another for term of his life, 
the tenant for term of life during his life, and the other joint-tenant 
which did not let, are tenants in common. And upon this case a 
question may arise ; as in such case, admit* that the lessor hath ksue 
and die, living the other joint-tenant his companion, aqd living the 
tenant for life, the question may be this, Whether the reversion of 
the moiety which the lessor hath shall descend to the issue of the 
lessor, or that the other joint-tenant shall have this reversion by the 
survivor ? Some have said in this case, that the other joint-tenant 
shall have this reversion by the survivor ; and their reason is this, 
sciL That when the joint-tenants were jointly seised in fee simple, &c. 
although that the one of them make an estate of that which to him 
belongeth for term of his life, and although that he hath severed 
the freehold of this which to him belongs by the lease, yet he hath 
not severed the fee simple, but the fee simple remains to them jointly 
as it was before. And so it seemeth to them, that the other joint- 
tenant which surviveth shall have the reversion by the*§uj;vivor, &c. 
And others have said the contrary, and this is their reason, sciL 
That when one of the joint- tenants leaseth that which to him be- 
longeth, to another for term of his life, by such lease the freehold 
is severed from the jointure. And by the same reason the reversion 
which is depending upon the same freehold is severed from the 
jointure. Also, if the lessor had reserved to him an apnual rent 
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upon the lease, the lessor only should have had the rent, &c. 
the which is a proof, that the reversion is -.only in* him,- and that 
the other hath nothing in the reversion, &c. Also, if the tenant 
for term of life were impleaded, and makefeh default, after default, 
the lessor shall be only received for this, to defend llis right, and 
his companion in this case in po manner shall be received, the 
which proyeth the reversion of the moiety to be only in the lessor : 
and so by consequent, if the lessor dieth living the lessee for term 
of life, the reversion shall descend to the heir of the lessor, and 
shall not come to the other joipt-tenant by Che survivor; Ideo queer e. 
But in this case if that joint-tenant which hath the freehold hath 
issue and dies, living the lessor and thliessee, then it seemeth that 
the same issue shall have this moiety in demesne, and, in fee by de- 
scent, for thafca freehold cannot, by nature of jointure, be annexed 
to a reversion, &c. And it is certain, that he which leased was 
seised of the moiety in his demesne as of fee, and none shall have 
any'jpinture in his freehold, therefore this shall descend to his is- 
sue, &c. Sed qudere. 

If /two joint-tenants in fee* be, and one of them do grant that 
which to him doth appertain unto another for term of life, the tenant 
for term of life* and thf other joint-tenant be tenants in common; 
and although the lessee for life die, living the lessor, and the other 
joint-tenant whjo did not let# yet the jointure so broken cannot be 
ire-united again by such matter ex post facto; aftd this is the effect 
of this , large section, as Pconceive it ; the consequence is, that as the 
jointure is severed, and a tenancy in cqmmon is made thereby, so 
the descent of the reversion and fee simple shall [be], according to 
the law of tenants in common, and not as* the lay is amongst joint- 
tenants^: to the survivor. 

1 303. But if it be so that the law in ‘this ease be such, that if 
the lessor die living the lessee, and lining the other joint-tenant 
which hath the freehold 4 of the other moiety, that the reversion 
shall descend to the ifeue of the lessor, then is the jointure and title 
which any of them may have by the survivor, and the right of the 
jointure taken away, and altogether defeated for ever. In the same 
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manner it is, if that joint-tenant which hath the freehold die, living 
the lessor and the lessee, if the law be so as his freehold and fee 
which he hath in the moiety shall descend to his issue, then the 
jointure shall be defeated for ever. 

§304. And, if three joiht-tenants be, and the one release by his 
deed to one of his companions all the right which he hath in the 
land, then hath he, to whonf^he release is made, the third part of 
the lands by force of the saicfrelease, and he and his companion 
shall hold the other two parts in jointure. And as to the third part 
which he hath by force bf the release, lie liohleth that third part 
with himself and his companion in common. , / 

If three joint-tenants be, jyd one of them releasetli by his deed 
to one of his companions all the right which he hath in the land, 
then hath he, to whom the release was made, the third part of the 
land by force of the release, and lie and his companions do hold 
the rest in jointure: vide sect. 294: as unto the third part, which 
he had by force of the release, he doth hold it wj|h himself, and his 
companion in common; for you see, that as unto the third part he 
lioldeth it not by virtue of the joint estate made unto them all three, 
but by the other new conveyance, and so by Several titles; which 
proveth them to be .tenants in common; vide and note well what is 
said 6 Co. 79 a. *' * 


, T* 

§ 305. And it is to be observed, that* sometimes a deed of release 
shall take effect, and enure to $ut the estate of him which makes 
the release to him to whom the release is made, as in the case 
aforesaid, and also, as if a joint estate be made to the husband and 
wife, and to a third person, and the third person release all liis 
right which he hath to the husband, then hath the husband the 
moiety which the third had, and the wife hath nofRing of this. 
And if in such case the third release to the "wife, not naming the hus- 
band in the release, then* fiath the wife the moiety which the third 
had, &c. and the husband hath nothing of this, but in right of his 
wife, because that in this case, the release shall enure to make an 
estate to whom the release is made, of all that which belongcth to 
him which maketli the release, &c. 


B B 
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And sometimes a deed of release shall take effect, and shall enure 
to put the estate from him who maketh the release, to him to whom 
the release is made; as also if a joint estate be made to the husband 
and wife, and to a third party, and the third party do release all 
his right unto the husband, [then hath the husband] that moiety 
which the third person had, and the wife in that hath nothing by 
virtue of that release, or conveyance, except a title of dower, which 
the common law* doth give her. Vide sect . 44. And if in such case the 
third person do release to the wife, not naming the husband, then 
hath she the moiety, which the third person had, and the husband 
hath nothing therein, only in t^e right of his wife (except title to be 
tenant by the curtesy if he have issue by her); because in this case 
the release doth enure to make an estate to her to whom the release 
was made of all that appertained to him that made the release : 
Keilw. 120a: and there by the way jt is observable, that though 
the husband and wife are but one person in law, and it is commonly 
said that a femme coterie hath no will, that the commanding power 
is in the breast of her husband, yet she is capable to purchase in 
her^own name without naming her husband, which shall be good 
until and unless the husband declareth his disassent and disagree- 
ment. 

§ 306. And in some case a release shall enure to put all the right 
which he who maketh the release hath to him to whom the release 
is made. As if a man seised of certain tenements is disseised by 
two disseisors, if the disseisee by his deed release all his right, &c. 
to one of the disseisors, then he to whom the release is made shall 
have and hold all the tenements to him alone, and shall oust his 
companion of every occupation of this. And thfc reason is, for that 
the two disseisors were in against the law, and when one of them 
happeth the release of him which hath right of entry, &c. this right 
in such case shall vest in him to whom the release is made, and he 
is in like ^plight, as he which hath the right had entered and en- 
feoffed hirn, &c. And the reason is, for that he which before had 
an estate by wrong, scilicet , by disseisin, &c. hath now by the re- 
lease a rightful estate. 

The last case is of a release, whereby an estate in lands doth pass, 
and is conveyed, from one joint-tenant to another; this case is of a 
release made to # one joint disseisor, whereby the right is conferred 
to him. 
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And according is section 473. et section 5 22. If the son and a 
stranger do disseise the father, and the father dieth, the son being 
of full age, the son is remitted to all; for the descent is as a release 
in law, and as strong as a release in fait . 11 //. 7 .fo* 12a. 

§ 307. And in some case a release shall enure by way of ex- 
tinguishment, and in such case such release shall aid the joint- 
tenant to whom the release was not made, as well as him to whom 
the release was made. As if a man be disseised, and the disseisor 
makes a feoffment to two men in fee, if the disseisee release by 
his deed to one of the feoffees, tins release shall enure to both 
the feoffees, for that the feoffees have an estate by the law, sci- 
licet, by feoffment, and not by wrong done to any, &c. 

Note a diversity between this case and the last precedent cases; 
for this is called a release, which doth enure by way of extinguish- 
ment of the right of him that made the release; and not, as in 
the former two cases, by such a release to convey an estate in the 
land to him to whom such release was made. The consequence of 
this release which doth convey by way of extinguishment is, that 
it shall aid the other joint-tenant, to whom the release was not made, 
the reason is expressed in the book. 

§ 308. In the same manner it is, if the disseisor maketh a lease 
to a man for term of his life, the remainder over to .another in fee, 
if the disseisee release to the tenant for term of life all his right, &c. 
this release shall enure as well to him in the remainder, as to the 
tenant for term of life. And the reason is, for that the tenant for 
life cometh to his estate by course of law, and therefore this release 
shall enure and take effect by way of extinguishment of the right 
of him which releaseth, &c. And by this release •the tenant for 
life hath no ampler nor greater estate than he had before the 
release made him, and Hie right of him which releaseth is al- 
together extinct. And in as much as this release cannot enlarge the 
estate of the tenant for life, it is reason that this release shall 
enure to him in the remainder, &c. 

More shall be said of releases in the chapter of Releases. 

B B 2 
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This case as the other [is] named a release which doth enure by 
way of extinguishment of the right of him that made the release ; 
for tenant for life, and he in the remainder, in this case, and many 
others, are but one tenant in the law(l); but Sir John Davies 
saith, fo. 4 b . revcrd estates in lands and right to lands are things 
of such substance, which cannot be extinct aut interire penitus; 
and therefore Littleton saith, .sect. 478, that if the disseisee, when 
his entry is taken away, do release to the tenant all his right, that 
this shall not enure by way of extinguishment ; but the right which 
he had doth pass to the tenant by his release ; and it would not be 
convenient that such an ancient right should be extinct ; for right 
cannot die: but what thing properly may be extinct, see there 
Sir John Davies’ book. And it is observable, that one joint-tenant 
cannot convey his part to any of his companions, because he cannot 
make livery to him who is already seisec|f per my et per tout . Perk . 
40 a. 

§ 309. Also, if two parceners be, and the one alieneth that which 
to her belongeth to another, then the other parcener and the alienee 
are tenants in common. 

§310. Also, note, that tenants in common may be by title of 
prescription, as if the one and his ancestors, or they whose estate 
lie hath in one moiety have holden in common tl\e same moiety with 
the other tenant which hath the other moiety, and with his an- 
cestors, or with those whose state he hath undivided, time out of 
mind of man. And divers other manners may make and cause men 
to be tenants in common, which are not here expressed, &c. 

§311. Also, in some case tenants in common ought to have of 
their possession several actions, and in some cases they shall join 
in one action. For if two tenants in common be, and they be dis- 
seised, they must have two assises, and not one assise ; for each of 
them ought t© #< have one assise of his moiety, &c. And the reason 
is, for that the tenants in common were seised, &c. by several titles. 
But otherwise it is of joint-tenants ; for if twenty joint-tenants be. 


(1) Disseisor maketh a lease for life, lessee for life, this is a confirmation of 
with a remainder, rendering rent, the tlie remainder likewise. Sed (j lucre. — 
disseisee doth accept the rent of the Note in MS. 
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and they be disseised, they shall have in all their names but one 
assise, because they have not but one joint title. 


Note that one joint-tenant may have an assise against his joint 
companion, which see 6 Co. 12 6, 13 a. 


§ 312. Also, if three joint-tenants be, and one release to one 
of his fellows all the right which he hath, &c. and after the other 
two be disseised of the whole, &c. ih this case the two others shall 
have several assises, &c. in this manner, sell, they shall have in 
both their names an assise of the two parts, &c. because the two 
parts they held jointly at tjfie time of the disseisin. And as to the 
third part, he to whom the release was made, ought to have of that 
an assise in his own name, for that he (as to the same third part) 
is thereof tenant in common, &e. because he cometli to this third 
part by force of the release, and not only by force of the jointure. 

Vide Perkins , 19yi. He to whom the release is made is in [in] 
the per, for the third part, for which the release is made. 


§ 313. Also, to the suing of actions which touch the realty, there 
be diversities between parceners which are in by divers descents, and 
tenants in common. For if a man seised of certain land in fee hath 
issue two daughters and dieth, and the daughters enter, &c. and 
each of them hath issue a son, and die without partition made 
between them, by which the one moiety descends to the son of the 
one parcener, and the other moiety descends to the son of the other 
parcener, and they enter and occupy in common artfl^ be disseised, 
in this case they shall have in their two names one assise, and not 
two assises. And the cause is, for that albeit they come in by divers 
descents, &c. yet they are parceners, and a writ of partition lieth 
between them. And they are not parceners, having regard or re- 
spect only to the seisin and possession of their mothers, but they 
are parceners rather, having respect to the estate which descended 
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from their grandfather to their mothers, for they cannot be par- 
ceners, if their mothers were not parceners before, &c. And so in 
this respect and consideration, sciL as to the first descent which 
was to their mothers, they have a title in parcenary, the which 
makes them parceners. And also they are but as one heir to their 
common ancestor, scil. to their grandfather, from whom the land 
descended to their mothers. And for these causes, before partition 
between them, &c. they shall have an assise, although they come 
in by several descents. 


This case of parceners is agreed according to Littleton, in Dyer , 
368 a; and hereupon another case is put, viz. if a grandfather, two 
daughters, and their two sons be, the grandfather is bound for him 
and his heirs, and dieth, leaving assets, the daughters do enter, 
[and die without partition made between them, the sons enter] 
they shall be charged ; w\uch doth prove that the heir of the first 
heir shall be charged, so long as the assets do descend : contrary 
by Plowd . 441 a . 

§ 314. Also, if there be two tenants in common of certain lands 
in fee, and they give this land to a man in tail, pr let it to one for 
term of life, rendering to them yearly a certain rent, and a pound 
of pepper, and a hawk or a horse, and they be seised of this ser- 
vice, and afterwards the w'hole rent is behind, and they distrain 
for this, and the tenant maketh rescous. In this case as to the 
rent, q,nd pound of pepper they shall have two assises, and as to 
the hawk or the horse but one assise. And the reason why they 
shall have two assises as to the rent and pound of pepper is this, 
insomuch as they were tenants in common in several titles, and when 
they made «a gfft in tail or lease for life, saving to them the re- 
version, and rendering to them a certain rent, &c. such reservation 
is incident to their reversion; and for that their reversion is in 
common, and by several titles, as their possession was before the 
rent and other things which may be severed, and were reserved 
unto them upon the gift, or upon the lease, which are incidents 
by the law to their reversion, such things so reserved were of the 
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nature of the reversion. And in as much as the reversion is to 
them in common by several titles, it behoveth that the rent and the 
pound of pepper, which may be severed, be to them in common, 
and by several titles. And of this they shall have two assises, and 
each of them in his assise shall make his plaint of the moiety of 
the rent, and of the moiety of the pound of pepper. But of the 
hawk or of the horse, which cannot be severed, they shall have 
but one assise, for a man cannot make a plaint in an assise of the 
moiety of a hawk, nor of the moiety of a horse, &c. In the same 
manner it is of other r£nts and of other services which tenants in 
common have in gross by divers titles, &c. 


Nota> Bro . Preservation^ 44, where he saich, that every of the 
tenants in common by their reservation should not have 2s. and one 
pound of pepper, nor two sparrowhawks, nor two horses, by any 
cause or reason of their several titles in common ; and Perk, ac- 
cording , 22 b ; for the reservation is their own deed, and they [shall] 
have no more than they did reserve. 


§ 315. Also, as to actions personals, tenants in common may have 
such action personals jointly in all their names, as of trespass, or of 
offences which concern their tenements in common, as for breaking 
their houses, breaking their closes, feeding, wasting, and defowling 
their grass, cutting their woods, for fishing in their piscary, and such 
like. In this case tenants in common shall have one action jointly, 
and shall recover jointly their damages, because the action is in 
the personalty, and not in the realty, &c. 


Note, though tenants in common must join in personal actions, 
and recover damages jointly, as in this place is said, yet the judg- 
ment for the damages shall be given for the one, and for the other, 
according to their several parts ; whereof see 2R. 3. 16 a, by Fairfax 
and Hussey : and tenants in common may join in an action upon 
the statute of [5] R. 2. 21 II. 7. 22 a . 
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§316. Also, if two tenants in common make a lease of their te- 
nements to another for term of years, rendering to them a certain 
rent yearly during the term, if the rent be behind, &c. the tenants 
in common shall have an action of debt against the lessee* and not 
divers actions, for that the action is in the personalty. 


Of this vide sect . 314. 


§317. But in an avowry for* the said r<Snt, they ought to sever, 
for this is in the realty, as the assise is above. 

§ 318. Also, tenants in common may well make partition between 
them if they will, but they shall not be < compelled to make partition 
by the law ; but if they make partition between themselves by their 
agreement and consent, such partition is good enough, as is ad- 
judged in the Book of Aegises. 


Concerning this matter, read what is concerning partition amongst 
joint-tenants by the order of the common law, sect. 290. 


§ 319. Also, as there be tenants in common of lands and tene- 
ments, &c. as afcJpsaid, in the same manner there be of chattels 
reals and personals. As if a lease be made of certain lands to two 
men for term of twenty years, and when they be of this possessed, 
the one of the lessees grant that which to him belongeth to another 
during the term, then he to w hom the grant is made and the other 
shall hold and occupy in common. 

§ 320. Also, jf two have jointly the wardship of the body and 
land of an infant within age, and the one of them grant to another 
that which to himself belongeth of the same ward, then the grantee, 
and the other tfhich did not grant, shall have and hold this in 
common, &c. 

§ 321. In the same manner it is of chattels personals. As if two 
have jointly by gift or by buying, a horse or an ox, &c. and the one 
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grant that which to him belongs of the same horse or ox to an- 
other, the grantee, and the other which did not grant, shall have 
and possess such chattels persbnals in common. And in such cases, 
where divers persons have chattels real or personal in common, and 
by divers titles, if the one of them dieth/ the others which survive 
shall not have this as survivor, but the executors of him which 
dieth shall hold and occupy this with them which survive, as their 
testator did or ought to have done in his 1 life-time, &c. because that 
their titles and rights in this $ere several, &:c. 


In this case in our books, opinion^ Jjath been against Littleton ; 
as A eilw. 115 A. Tide librum 11 //. 4. fo. 13 a, but the law is 
with Littleton, and he had Jthe sight of these books before he did 
frame His books, and the opinion of all the court doth agree with 
Littleton in lutz. Trespass , 178, in a case of two tenants in common 
of a ship. And in this case is touched tjiat chattels do belong to 
the executors of the owners or proprietors of them. See sect '740. 


§ 322. Also, in the case aforesaid, as if two have an estate in 
common for term of years, &c. the one occupy all, and put the 
other out of possession and occupation, he which is put out of 
occupation shall have against the other a writ of ejectione Jirmce 
of the moiety, &c. 

§ 323. In the same manner it is where two hold the wardship of 
lands or tenements during the nonage of an infant, if the one oust 
the other of his possession, he which is ousted shall have a writ 
of ejectment de gard of the moiety, &c. because that these things 
are chattels reals, and may be apportioned and severed, &c. but 
no action of trespass ( videlicet ), Qnare clausum SWioy fregit, et 
herbam suam, $c. conculcavit , et consumpsit , <5’c* c 'l Iwjusmodi ac - 
tiones, §c. the one cannot have against the other, for that each of 
them may enter and occupy in common, &c. per my et per tout , 
the lands and tenements which they hold in common. But if two 
be possessed of chattels personals in common by divers titles, as of 
a horse, an ox, or a cow, &e. if the one take the whole to himself 
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out of the possession of the other, the other hath no other remedy 
but to take this from him who hath done to him the wrong to oc- 
cupy in common, &c. when he can see his time, &c. In the same 
manner it is of chattels reals, which cannot be severed, as in the 
case aforesaid, where two be possessed of the wardship of the body 
of an infant within age, if the one taketh the infant out of the 
possession of the other, the other hath no remedy by an action by 
the law, but to take the infant out of the possession of the other 
when he sees his time. 


In these two sections is shewed what actions one tenant in com- 
mon of chattels real may have against his companion; that is to 
say, ejectione firmcv , ejectment de guard, but no action of trespass 
quare vi et ar mis, for the reason herein mentioned. Vide Fard* 
Poulton , fo. 30. Yet in special cases one tenant in common may 
maintain an action of trespass against his companion ; whereof see 
TheloaU. It. 2. fo . 50 b, and 51 a, et seq. Crompton's Courts , 184; 
cum duo vel tres, $c. by which one tenant in common may have an 
action of waste against his fellow, and so may a joint-tenant by 
equity of the statute ; 27 //. 8. 13 b ; but parceners are not in this 
case to be construed within the equity of this statute ; and there it 
is said, because parceners might have a writ of partition at the 
common law, which writ tenants in common or joint-tenants could 
not have, when this statute of Westm. 2d. was made ; but now 
they also are compellable to make partition by the statute 31 II. 8. 
cap . 1. 10 H . 7. 1 6a. One tenant in common may have an action 

of account against his companion for goods; otherwise it is of 
joint-tenants ; and see 6 Co. G8 a . 


§ 324. Also, when a man will shew a feoffment made to him, or 

■%’ C 

a gift in tail, or a lease for life of any lands or tenements, there he 
shall say, by force of which feoffment, gift, or lease, he was seised, 
&c. but wher% one will plead a lease or grant made to him of a 
chattel real or personal, there he shall say, by force of which he 
was possessed, &c. 

More shall be said of tenants in common in the Chapters of Re- 
leases and Tenants by Elegit. 
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This place doth teach us a little before, how the student shall 
speak and plead in such manner and form as lawyers do, and not 
according to the vulgar sort ; and according see Dyer, 70 a , b. 

And because Littleton saith in the end of this chapter, and also 
in the last precedent chapter, that his intent was to speak of tenant 
by elegit and tenant by statute merchant, which nevertheless is 
omitted by him ; therefore I have taken occasion now somewhat to 
speak thereof, following herein Mr. Plowden, 451 ; who because 
Bracton (lib. 2 . cap. 31. prope finem ) ct Britton do mention in 
their books that they have made a tree of parentage, by which it 
may appear plainly how* the degree, of consanguinity may be ac- 
counted, the which figure or tree is not printed in the one book or 
the other, therefore I have, saith Plowden, here shewed it in the 
line directly descending and ascending according to the intent of 
Bracton. \ 

The words of the statute of Westm. 2. cap. 18, which was made 
anno 13 E. 1, and which was the first statute that doth subject lands 
unto execution of a judgment, or of a jfccognizance, which is in 
nature of a judgment, 3 Co. 12 a, and whereby the moiety of the 
lands are given to the cognizee ; vide the great book of statute 
fo. 41. cap. 18 ; these words in the said statute per rationabile 
pretium hath relation unto the chattels, and extentum hath reference 
unto the lands of the cognizor, and this rationabile pretium and 
extentum must be found by inquisition and verdict ; for so it is im- 
plied in law, although it be not so expressed : and if the sheriff do 
otherwise in making execution by virtue of this statute, it is void. 
Note in Palmers case , 4 Co. 74 : Dyer , 100. And concerning these 
words in the statute, mcecomes liberet ei medietatem terree su<e % 
quousque debitum fuerit levatum, 8fc. yet it is as much in law, as 
if the words had been, shall or may be levied ; for inasmuch as the 
cognizor, or he in the reversion or remainder, cannot enter before 
the sum be levied, it should otherwise be in the power of the cog- 
nizee, or those who are appointed to levy the sum, if they will defer 
the levying of it, to exclude them in the reversion"* or remainder 
from taking the profits of their lands perpetually, which should be 
inconvenient. Sir Andrew Corbet's case , 4 Co. fo. 82 a. These 
words of the statute liberet ei medietatem terree debit or is, by con- 
struction of law is, of so much and of all the land which he hath 
at the time of the judgment given, or at the time after. 47 Edw.3 • 
fit. Execution , 41. The case is, if [in] an action of trespass the 
plaintiff do recover, the defendant is taken pro Jine regie , if the 
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plaintiff pray that the defendant may remain in prison till he have sa- 
tisfied him, he shall not have an elegit , because he hath already made 
his election, and taken execution of his body, and hath it ; but if 
the defendant die in prison, so that the plaintiff hath not execution 
with satisfaction, wherein was no default in himself, he may have 
an elegit afterwards, because now he cannot have satisfaction ac- 
cording to his first election, and with this accords Fitz. N. B. 14 6 b. 
5 Co. 87 b, qucere . And in case of elegit , the cognizor after satis- 
faction had may enter; the reason is, because the cognizee shall not 
have damages and costs, nor any thing but the land only till the 
debt is satisfied ; and because all his certain, the cognizor, after the 
extent expired, may enter. Per omnes Justic . 4 Co. 67 b. But 
otherwise it is, if the extent be upon statute merchant, or of the 
staple, causa putcl\ and in the case before of elegit , if the cog- 
nizor, or he next in the reversion, do expulse and put out the 
cognizee, so that he cannot levy or raise hi$ debt according to the 
extent, then the cognizee may at his election, either have his action 
against the disturber, and recover his damages, or he may enter 
again, and hold his extent over beyond the time of his extent. 
4 Co. 82 b ; vide ibid . fo. 66. And it was agreed per tot am curiam , 
that this statute Wcstm. 2. cap. 18, which doth give the elegit 9 
doth not extend unto the copyholders; for that should be pre- 
judicial to the lord, and against the custom of the manor, that a 
stranger should have interest in the land li olden of him by copy, 
whereas by custom it cannot be transferred to any without surrender 
made unto him, and also by the lord allowed and admitted. 3 Co. 
D b, in Hey dons case. 

Note, it is at the election of the sheriff either to extend or to 
sell a lease so long as it remaineth in the hands of the debtor. 

8 Co. 171 a. But if the sheriff' is to make execution by elegit , 
which must always be by inquisition, if it be found by such in- 
quisition that the cognizor was possessed of certain lands pro ter - 
mino quorumdam annorum adhuc ventur\ this inquisition, which is 
the groundwork of the execution, is insufficient ; for a term cannot 
be extended without shewing the commencement and the certainty 
of the term, and the cause thereof is, for that after the debt satis- 
fied, the party is to have again his term, if any part thereof remain, 
which must appear, and thereupon the party may have his remedy 
to remove the hands of the king, or other person. And note, in this 
case of the elegit , if this error he committed in the inquisition, 
although in the further execution by virtue of a fieri facias to the 
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sheriffs directed to levy the money of the goods and chattels of the 
defendant, the sheriff' doth in writing recite uncertain the term, the 
very beginning hereof, or reciting generally that the cognizor hath 
a lease pro termino diversorum annorum adhuc ventiir , doth sell it, 
both which are good in law, yet in this case of elcgit the sale 
referring is void, though there be no error in the sale made by the 
sheriff. Note 4 Co. 74. 


Lib. III. Cap. V.— ESTATES UPON CONDITION. 

§ 325. Estates which men have in lands or tenements upon con- 
dition, are of two sorts, viz. either they have estate upon con- 
dition in deed, or upon condition in law, &c. Upon condition in 
deed is, as if a man by deetf indented enfeoffs another in fee simple, 
reserving to him and his heirs yearly a certain rent, payable at one 
feast or divers feasts per annum , on condition that if the rent be 
behind, &c. that it shall be lawful for ffte feoffor and his heirs 
into the same lands or tenements to enter, &c. And if it happen 
the rent to be behind by a week after any day of payment of it, or 
by a month after any day of payment of it, or by half a year, &c. 
that then it shall be lawful to the feoffor and his heirs to enter, &c. 
In these cases, if the rent be not paid at such time, or before such 
time limited and specified within the condition comprised in the in- 
denture, then may the feoffor or his heirs enter into such lands or 
tenements, and them in his former estate to have and hold, and 
the feoffee quite to oust thereof. And it is called an estate upon 
condition, because that the state of the feoffee is defeasible, if the 
condition be not performed, &c. 

§ 326. In the same manner it is, if lands be given in tail, or t let 
for term of life or of years, upon condition, &c. »- 

§ 327. But where a feoffment is made of certain lands reserving 
a certain rent, &c. upon such condition, that if the rent be behind* 
that it shall be lawful for the feoffor and his heirs to enter, and to 
hold the land until he be satisfied or paid the rent behind, &c. in 
this case if the rent be behind, and the feoffor or his heirs enter, 
the feoffee is not altogether excluded from this, but the feoffor 
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shall have and hold the land, and thereof take the profits, until he 
be satisfied of the rent behind ; and when he is satisfied, then may 
the feoffee re-enter into the same land, and hold it as he held it 
before. For in this case the feoffor shall have the land but in 
manner as for a distress, until he be satisfied of the rent, &c. 
though he take the profits in the meantime to his own use, &c. 

§ 328. Also, divers words ( amongst others ) there be, which by 
virtue of themselves make estates upon condition ; one is the word 
( sub condic. ) as if A. enfeoff B. of certain land, to have and to 
hold to the said B. and his heirs, upon condition that the said B. 
and his heirs do pay or cause to be paid to the aforesaid A. and 
his heirs yearly such a rent, &c. In this case without any more 
saying, the feoffee hath an estate upon condition. 

§ 329. Also, if the words were such*. Provided always, that the 
aforesaid B. do pay or cause to be paid to the aforesaid A. such a 
rent, &c. or these, So jhat the said B. do pay or cause to be paid 
to the said A. such a rent, &c. in these cases without more saying, 
the feoffee hath but an estate upon condition ; so as if he doth not 
perform the condition, the feoffor and his heirs may enter, &c. 

§ 330. Also, there be other words in a deed which cause the te- 
nements to be conditional. As if upon such feoffment a rent be 
reserved to the feoffor, & c. and afterwards this word is put into 
the deed, That if it happen the aforesaid rent to be behind in 
part or in all, that then it shall be lawful for the feoffor and his 
heirs to enter, & c. this is a deed upon condition. 

§ 331. But there is a diversity between this word si contingat , Sfc. 
and the words next aforesaid, &c. For these words si contingat , 
are naught worth to such a* condition, unless it hath these words 
following. That it shall be lawful for the feoffor and his heirs to 
enter, &c. c Bht in the cases aforesaid, it is not necessary by the 
law to put such clause, scilicet , that the feoffor and his heirs may 
enter, &c. because they may do this by force of the words aforesaid, 
for that they contain in themselves a condition, scilicet , that the 
feoffor and his heirs may enter, &c. yet it is commonly used in all 
such cases aforesaid, to put the clauses in the deeds, scilicet , if the 
rent be behind, &c. that it shall be lawful to the feoffor and his 



b. 3. $. 331, &c. 


ESTATES UPON CONDITION. 


399 


heirs to enter, &c. And this is well done, for this intent, to declare 
and express to the common people, who are not learned in the 
law, of the manner and condition of the feoffment, &c. As if a 
man seised of land, letteth the same land to another by deed in- 
dented for term of years, rendering to him a certain rent, it is 
used to be put into the deed, that if the rent be behind at the day 
of payment, or by the space of a week or a month, &c. that then 
it shall be lawful to the lessor to distrain, &e. yet the lessor may 
distrain of common right for the rent behind, &c. though such 
words were not put into the deed, &c. 

§ 332. Item, if a feoflinent be made upon such condition, that if 
the feoffor pay to the feoffee at a certain day, &c. 40/. of money, 
that then the feoffor may .re-enter, &c. in this case the feoffee is 
called tenant in mortgage/ which is as much to say in French as 
mortgage, and in Latin mortuum vadium . And it seemeth that the 
cause why it is called mortgage is, for tha^fit is doubtful whether the 
feoffor will pay at the day limited such sum or not: and if he* doth 
not pay, then the land which is put in pledge upon condition for the 
payment of the money, is taken from him for ever, and so dead to 
him upon condition, &c. And if he doth pay the money, then the 
pledge is dead as^o the tenant, &c. 

§ 333. Also, as a man may make a feoffment in fee in mortgage, 
so a man may make a gift in tail in mortgage, and a lease for term 
of life, or for term of years in mortgage. And all such tenants 
are called tenants in mortgagef according to the estates which 
they have in the land, &c. 

§ 334. Also, if a feoffment be made in mortgage upon condition, 
that the feoffor shall pay such a sum at such a day, &c. as is 
between them by their deed indented, agreed and limited, although 
the feoffor dieth before the day of payment, &c. yet if the heir of 
the feoffor pay the same sum of money at the same day to the 
feoffee, or tender to him the money, and the feoffee refuse to re- 
ceive it, then may the heir enter into the land ; and yet the con- 
dition is, that if the feoffor shall pay such a sum at such a day, &c. 
not making mention in the condition of any payment to be made by 
his heir, but for that the heir hath interest of right in the con- 
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dition* &c. and the intent was but that the money should be paid 
at the clay assessed, &c. and the feoffee hath no more loss, if it be 
paid by the heir, than if it were paid by the father, &c. therefore if 
the heir pay the money, or tender the money at the day limited, &C. 
and the other refuse it, he may enter, &c. But if a stranger of 
his own head, who hath not any interest, &c. will tender the afore- 
said money to the feoffee at the day appointed, the feoffee is not 
bound to receive it. > ^ 

§ 335. And be it remembered that in such case, where such 
tender of the money is made, &c. and the feoffee refuse to receive 
it, by which the feoffor or his heirs enter, &c, then the feoffee 
hath no remedy by the common law to have this money, because 
it shall be accounted his own folly that he refused the money, when 
a lawful tender of it was made unto him. 

§ 336. Also, if a feoffment be made on this condition, that if the 
feoffee pay tb the feoffotf^at such clay between them limited, 20 1 . 
then the feoffee shall have the land to him and tb his heirs ; and if 
he fail to pay the money at the day appointed, that then it shall be 
lawful for the feoffor or his heirs to enter, &c. and afterwards, before 
the day appointed, the feoffee sell' the land to another, and of this 
maketh a feoffment to him, in this case, if the , second feoffee will 
tender the sum of money at the day Appointed to the feoffor, and 
the feoffpr refuseth the same, &c. then the second feoffee hath an 
estate in the land clearly without condition. And the reason is, 
for that the second feoffee hath &i interest in the condition for the 
safeguard of tils tenancy. And in this case it seems that if the 
first feoffee after ? 'such $ale of the land, will tender the money at 
the day appointed, &c. to the feoffor, this shall be good enough for 
the safeguard of the estate of the second feoffee, because the first 
feoffee was privy to the condition, aria so the tender of either of 
them two is good enough, &c. 

§ 337. Also, if a feoffment be made upon condition, that if the 
feoffor pay a certain sum of money ^o the feoffee, then it shall fee 
lawful to the feoffor and his heir? to enter : in this case if the feoffor 
die before the payment made, and the heir will tender to thb feoffee 
the money, such tender is void, because the time within which this 
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ought to be done is past. For when the condition is, that if the 
feoffor pay the money to the feoffee, &c. this is as much to say, as 
if the feoffor during his life pay the money to the feoffee, &c. and 
when the feoffor dieth, then the 4ime of the tender is past. But 
otherwise it is where a day of payment is limited, and the feoffor 
die before the day, then may the ? heir tender the money as is afore- 
said, for that the time of the tender was not past by the death of 
the feoffor. Also, it seemeth, that in^ sucji case where the feoffor 
dieth before the day of payment, if the executors of the feoffor 
tender the money to the feoffee at the day of payment, this tender is 
good enough ; and if the feoffee refuse it, the heirs of the feoffor 
may enter, &c. And the reason is, for that the executors represent 
the person of their testator, ,&c. 

§ 338. And note, that in £11 cases of condition for payment of a 
certain sum in gross touching lqnds or tenements, if lawful tender be 
once refused; he which ought to tender tjfe money is of this quit, 
and fully discharged for ever afterwards. 

§ 339. Also, if the feoffee in mortgage before the day of payment 
which should be made $o him, makes his executors and die, and his 
heir entereth into the land as he ought, &c. it seemeth in this case 
that the feoffor ought to pay the money at the day appointed to the 
executors, and not to the heir of the feoffee, because the money at 
the beginning trenched to the feoffee in manner as a duty, and shall 
be intended that the estate was made by reason of the lending of 
the money by the feoffee, or for sotne other duty; and therefore the 
payment shall not be made to the heir, as it seemeth, but the words 
of the condition may be such, as the payment shall be made to the 
heir. As if the condition were, that if the feoffor pay to the feoffee 
or to his heirs such a sum at such a day, &c. there, after the death 
of the feoffee, if he dieth before the day limited, ’"the payment 
ought to be made to the heir at the day appointed, &c. 

§ 340. Also, upon such case of feoffment in mortgage, a question 
hath been demanded in what pla^e the feoffor is bound to tender the 
money to the feoffee at the day appointed, &c. And some have 
said, upon the land so holden in mortgage; because the condition is 
depending upon the land. And they have said that if the feoffor 

c c 
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be upon the land there ready to pay the money to the feoffee at the 
day set, and the feoffee be not then there, then the feoffor is quit 
and excused of the payment of the money, for that no default is in 
him. But it seemetli to some that the law is contrary, and that de- 
fault is in him ; for he is bound to seek the feoffee if he be then in 
any other place within the realm of England. As if a man be bound 
in an obligation of 20/. upon condition indorsed upon the same obli- 
gation, that if he pay to him to whom the obligation is made at such 
a day 10/. then the obligation of 20/. shall lose his force, and be 
holden for nothing; in this case it behoveth him that made the obli- 
gation to seek him to whom the obligation is made if he be in Eng- 
land, and at the day set to tender unto him the said 10/. otherwise 
he shall forfeit the sum of 20/. comprised within the obligation, &c. 
And so it seemeth in the other case, &c. And albeit that some have 
said that the condition is depending v upon the land, yet this proves 
not that the making -of i^ie condition to be performed, ought to be 
made upon the land, &c. no more than if the condition were that the 
feoffor at such a day shall do some special corporal service to the 
feoffee, not naming the place where such corporal service shall be 
done. In this case the feoffor ought to do such corporal service at 
the day limited to the feoffee, in what place soever of England that 
the feoffee be, if he will have advantage of the condition, &c. So 
it seemeth in the other case. And it seems to them that it shall be 
more properly said, that the estate of the land is depending upon 
the condition, than to say that the condition is depending upon the 
land, &c. Sed queer e, §c. 

§341. But if a feoffment in fee be made, reserving to the feoffor 
a yearly rent, and for default of payment, a re-entry, &c. in this 
case the tenant needeth not to tender the rent, when it is behind, 
but upon the land; because this is a rent issuing out of the land, 
which is a rent-seck. For if the feoffor be seised once of this rent 
and after he cometh upon the land, &c. and the rent is denied him, 
he may have an assise of novel disseisin. For albeit he may enter 
by reason of the condition broken, &c. yet he may choose either to 
relinquish his entry, or to have an assise, &c. And so there is a 
diversity as to the tender of a rent which is issuing out of the land. 
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and of the tender of another sum in gross, which is not issuing out 
of any land. 

§ 842. And therefore it will be a good and sure thing for him that 
will make such feoffment in mortgage, to appoint an especial place 
where the money shall be paid, and the more special that it be put, 
the better it is for the feoffor. As if A. enfeoff B. to have to him 
and to his heirs, upon such condition, that if A. pay to B. on the 
feast of St. Michael the Archangel next coming, in the cathedral 
church of St. Paul’s, in London, within four hours next before the 
hour of noon of the same feast, at the rood loft of the rood of the 
north door within the same church, or at the tomb of St. Erkenwald, 
or at the door of such a chapel, or at such a pillar, within the same 
church, that then it shall be»lawful to the aforesaid A. and his heirs 
to enter, &c. in this case lie needeth not to seek the feoffee in 
another place, nor to be in any other place, but in the place com* 
prised in the indenture, nor to be there Ion jffer than the time specified 
in the same indenture, to tender or pay the money to the feoffee, &c. 

§ 343. Also, in such case, where the place of payment is limited, 
the feoffee is not bound to receive the payment in any other place 
but in the same place so limited. But yet if he do receive the pay- 
ment in another place, this is good enough, and as strong for the 
feoffor as if the receipt had been in the same place so limited, &c. 

§ 344. Also, in the case of feoffment in mortgage, if the feoffor 
payeth to the feoffee a horse, or a cup of silver, or a ring of gold, 
or any such other thing in full satisfaction of the money, and the 
other receiveth it, this is good enough, and as strong as if he had 
received the sum of money, though the horse or the other thing were 
not of the twentieth pojt of the value of the sum of money, because 
that the other hath accepted it in full satisfaction. 


[In Peytoe's case, 9 Co. 79 a, a difference was taken between a 
condition in a deed to do a collateral act, as to be bound in a statute, 
to make a feoffment, to yield a true account, et similia ; for there 
accord with execution for money or other thing, is no satisfaction to 

c c 2 
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save the forfeiture of the condition ; for the contract being made (1)] 
by writing to do such a collateral act, cannot without writing in such 
case be altered. [ But ] when the condition in a deed by original 
contract of the parties is to pay money, there by the agreement of 
the parties any other thing may be given in satisfaction of the money ; 
for as the philosopher said, nummus est mensura rerum commutan - 
darum. Lege librum , et noia bene in Dyer , fo . 1 a. And note, if 
a man be bound in an obligation of 100/., for payment of 50 /., &c. 
in this case the payment of a lesser sum in satisfaction of a greater 
cannot be a satisfaction for all, because it doth appear unto the 
judges that no lesser sum may be a satisfaction to the plaintiff for a 
greater sum; but the gift of a horse, a hawk, or a robe, in full 
satisfaction, is good ; for it shall be intended that the horse, or hawk, 
or robe, shall be more beneficial to the plaintiff than the money, in 
respect of some circumstance, or otherwise the plaintiff would not 
accept thereof in satisfaction ; but when an entire sum is due, the 
acceptance of parcel by no intendment can be a satisfaction to him. 
But in that case the acceptance of parcel before the day, in satis- 
faction of ail, shall be a good satisfaction, in respect of the circum- 
stance of time ; for peradventure parcel of the money before the day 
shall be more beneficial than the entire sum at the day, and the 
value of the satisfaction is not material. For if I am bound in 20 1. 
to pay you 10/. at Westminster, and you do request me to pay you 
51. at the day at York, and you will accept it in full satisfaction of 
the entire sum of 10/., this is a good satisfaction for all; [for] the 
expences to pay it at York, is a sufficient satisfaction ( 2 ). Per 
curiam . 5 Co. 117 a. Note a good case in Dyer , 56 a , b . Note, 

by this section it is not altvays requisite, that in agreements every 
thing should be performed presently, according to the words. — 
Plowd. 291 a. 

§ 345. Also, if a man enfeoff another upon condition, that he and 
his heirs shall render to a stranger and to his heirs a yearly rent of 

(l) It has been already noticed, that sent case the leaves must probably have 

neither the MS. in the Harleian, nor that been lost. At the break in the Harleian 

in the Hargrave collections, are original : MS. is written, 44 herefrom appear six 

this must account for the errors in the folios wanting. 1 ’ The next page, it will 
present work, and what is more important, be observed, begins with a broken sen- 
ior the loss of a considerable portion of tence ; but as I have bit upon the passage 
the Commentary. The omission of the whence it is taken, I have been able to 
notes on the Chapter of Parceners by make it complete. — Ed. 
the Custom, would appear to have been (g) Sec Co. Lit. 212 - Ed. 

the fault of a transcriber ; but in the pre- 
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20sr., &c. and if he or his heirs fail of payment thereof, that then it 
shall be lawful to the feoffor and his heirs to enter, this is a good 
condition : and yet in this case, albeit such annual payment be called 
in the indenture a yearly rent, this is not properly a rent. For if it 
should be a rent, it must be rent-service, rent-charge, or a rcnt- 
seck, and it is not any of these. For if the stranger were seised of 
this, and after it were denied him, he shall never have an assise of 
this, because that it is not issuing out of any tenements, and so the 
stranger hath not any remedy, if such yearly rent be behind in this 
case, but that the feoffcfr or his heirs may enter, &c. And yet if 
the feoffor or his heirs enter for default of payment, then such rent 
is taken away for ever. And so such a rent is but as a pain set upon 
the tenant and his heirs, that if they will not pay this according to 
the form of the indenture, they shall lose their land by the entry of 
the feoffor or his heirs for default of payment. And in this case it 
seemeth that the feoffee and his heirs oj%ht to seek the stranger 
and his heirs, if they be within England, because there is no place 
limited where the payment shall be made, and for that such rent 
is not issuing out of any land, &c. 


This section I do omit to write at large, because it is long ; but 
the reader is well to observe it, as it is in the author, and according 
he may read it cited in Plowd . 135, where it is collected upon this 
case, that the misterming words in an indenture [is] not much ma- 
terial, if so [be] there be words of substance in the said indenture : 
and of misnomer, note in G Co. 64 b 9 G5 a. And in this place is 
shewed, that in this case the reservation that was so made payable 
to the stranger, though m termini it be called a refit, [yet is not pro- 
perly a rent] ; and of that sort are rents that are sometimes reserved 
upon the demise of fairs, or hundreds, or any other things not 
manurable. Vide 5 Co. 3, Jewetts case ; and fo. 4, ibid, and 7 Co. 
S3 b. And not a, in the 2 Co. 79 6, a diversity when an estate is to 
be made by the condition to the feoffee, and when to a stranger. 
Vide librum . And by this case. Coke, Chief Justice, doth collect and 
prove, 3 Co. 65, that if a feoffment be made upon condition for the 
payment of a yearly rent, and the condition is broken, and the 
feoffor dotli bring an assise for the rent, he doth thereby relinquish 
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and waive the benefit of his re-entry, though it be for the rent due at 
the same day, which nota ; and in this place, as in sect 441, special 
reference to England, quaere therefore for the certain understanding 
of that word " Anglia ,” and of the limits of England, and ibid. 7. 41 9 
for the Isle of Man ; but Wales, by the statute of 12 E. 1, is made 
parcel, and united and incorporated into England in possession* 
7 Co. 42. Calais was never parcel of the realm of England* 7 Co. 
42 a. Ireland is not part of England. 7 Co. 43 a. 


§ 346. And here note two things : one is, that no rent (which is 

properly said a rent) may be reserved upon any feoffment, gift, or 

lease, but only to the feoffor, or to the donor, or to the lessor, or 

to their heirs, and in no manner it may be reserved to any strange 

person. But if two joint-tenants make a lease by deed indented, 

reserving to one of them a certain yearly rent, this is good enough 

to him to whom the rent reserved, for that he is privy to the lease, 
*> > 
and not a stranger to the lease, &c. 


Also, that no rent may be reserved but to the lessor, donor, or 
feoffor, and their heirs, who are privies in blood, and not to any 
who are privies in estate, as unto those that are 'in remainder or in 
reversion, see 8 Co. 71, vide librum , et nota bene. But if two joint-* 
tenants make a lease by deed indented, reserving a rent to one of 
them, this is good enough unto him to whom it is reserved, because 
he is privy to the lease, and not a stranger to the lease. Finch , 1. 
fo. 4 b. 1 Co. 96 a. 


§ 347. The secdhd thing is, that no entry nor re-entry ( which is 
all one ) may be reserved or given to any person, but only to the 
feoffor, or to "the donor, or to the lessor, or to their heirs: and 
such re-entry cannot be given to any other person. For if a man 
letteth land to another for term of life by indenture, rendering to 
the lessor and to his heirs a certain rent, and for default of payment a 
re-entry, &c. if afterwards the lessor by a deed granteth the rever- 
sion of the land to another in fee, and the tenant for term of life 
attorn, &c. if the rent be after behind, the grantee of a reversion 
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may distrain for the rent, because that the rent is incident to the re- 
version ; but he may not enter into the land, and oust the tenant, as 
the lessor might have done, or his heirs, if the reversion had been 
continued in them, &c. And in this case the entry is taken away 
for ever ; for the grantee of the reversion cannot enter, causd qud 
suprh. And the lessor nor his heirs cannot enter ; for if the lessor 
might enter, then he ought to be in his former state, &c. and this 
may not be, because he hath aliened from him the reversion. 


By the common law no entry or re-entry might be reserved to any 
but to the donor, or feoffor, or lessor, or unto their heirs in privity : 
and such a re-entry cannot be granted to any other person. For if 
a man let lands to any otherffor term of life by indenture, reserving 
to the lessor and to his heir§ a certain rent, and for default of pay- 
ment a re-entry, if after the lessor by deed do grant the reversion 
of the land to another in fee, and the tanant for term of life do 
attorn, if the rent be behind afterwards, tne reversioner might .dis- 
train or have an action of debt, because that the rent is incident to 
the reversion; but he might [not] enter into the land, and put out 
the tenant, as the lessor or his heirs might, if the reversion had con- 
tinued in them, and irt this case the re-entry is gone for ever, and 
for the appamit causes in the book mentioned. Biit if a man make 
a lease for years upon condition, that if he do act such an act the 
lease shall be void, and after he doth grant the reversion over after 
the condition broken, the grantee may take benefit of the condition, 
by the order of the common law. But in the like case, if the lease 
had been for life, then the common law had been otherwise ; for a free- 
hold where a prcccipe lieth, cannot so easily cease, but is avoidable 
only by entry, after the breach of the condition, which cannot be 
transferred unto a stranger ( 1 ). 3 Co. 65 a , and 8 Co. 95 b. But 

at this day the law in this point is altered by the statute of 32 H. 8. 
c. 34 ; and for the better understanding the said statute, vide Plowd. 
17 5 a. Dyer , 130 4: but it is observable, that a grantee of are- 
version may take advantage of a limitation annexed to a particular 
fcstate, though he cannot of a condition. 

And it seemeth at this day also at the common law, if a man seised 
in fee taketh a wife, and maketh a lease for years, reserving a rent 


(1) See Co. Lit. 214 />.— I'-d, 
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upon condition, and dietli, and to her the third part is assigned for 
dower, -she may enter and avoid the lease for her third part, if her 
rent be not paid ; for she is assigned by the law ; for a condition, 
being entire, cannot be apportioned by the act of the party. But 
in two cases a condition may be apportioned ; first, by act in law, 
second, by act and wrong of the lessee, both which are exemplified, 
4 Co . 120, Dumpers case . 


§ 348. Also, if lord and tenant be, and the tenant make a lease 
for term of life, rendering to the lessor and his heirs such an annual 
rent, and for default of payment a re-entry, &c. if after the lessor 
dieth without heir during the life of the tenant for life, whereby the 
reversion cometh to the lord by way of* escheat, and after the rent 
of the tenant for life is behind, the lord'may distrain the tenant for 
the rent behind ; but he may not enter into the land by force of the 
condition, &c. because tbut he is not heir to the lessor, &c. 


As the grantee of a reversion in the section last before, so the 
lord by escheat, if the reversion come unto Jiim, may distrain for 
the rent first reserved, if it be behind in his time ; but he cannot 
enter and take advantage of the condition, which was annexed to 
the particular estate ; for he is not heir unto the feoffor, but cometh 
unto the reversion by way of escheat, for want of an heir, and so 
being in by title paramount the lease, he is a stranger to it. 


§349. Also, if land be granted to a man for term of two years, 
upon such condition, that if he shall pay to the grantor within the 
said two years forty marks, then he shall have tfie*Iand to him and 
to his heirs* &&. in this case if the grantee enter by force of the 
grant, without any livery of seisin made unto him by the grantor, 
and after he payeth the grantor the forty marks within .the two years, 
yet he hath nothing in the land but for term of two years, because 

no livery of seisin was made unto him at the beginning ; for if he 

should have a freehold and fee in this case, because he hath per- 
formed the condition, then he should have a freehold by force of 
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the first grant, where no livery of seisin was made of this, which 
would be inconvenient, &c. But if the grantor had made livery of 
seisin to the grantee by force of the grant, then should the grantee 
have the freehold and. the fee upon the same condition. 


This case doth declare, that in conveyances to be made of lands 
upon condition, it sufficeth not truly to perform the condition, for 
establishing of his estate, according to the bare words thereof, unless 
[at] the original creation and foundation of the estate conditional, 
such other essential ceremonies were also made and done, as the law 
doth require in that behalf. As for example, if land be granted to a 
man for a term of two years upon condition, that if he do pay the 
grantor within two years forty marks, that then he shall have the 
land to him and to his heirs, in this case if the grantee enter into 
the land by force of the grant, without livery and seisin first made 
unto him by the grantor, although he after do perform the condition, 
yet he hath nothing in the land but foaAerm of two years, to the 
perfecting of which estate for years livery and seisin is not requisite ; 
but to an estate of freehold or inheritance livery and seisin is neces- 
sary. And observe the reason alleged in the book, which is that the 
inconvenience may be avoided; for otherwise the lessee for two years 
should have frank-tenement, where no livery and seisin was made 
unto him ; *a!Td‘ tlffe best exposition of any case, whether it be upon 
any matter at the common law, or upon any act of parliament, is so 
to be made, that one part of the law may stand and agree with the 
other, which you may read at large exemplified, 5 Co . 1 12 b > and 
7 Co. fo. ult. And according to the reason in this case is sect . 60, 
where a lease of lands and tenements was made Jor term of years, 
the remainder over to anotlier of any estate of freehold or inheritance, 
and no livery was made to the lessee for years ; for those causes are^ 
compared to the building of a house without foundation. But sect . 
459, if a man make a lease to another for term of years, by force of 
which lease [the lessee doth enter into the land, arid thereof is 
possessed, a release made unto him by the feoffor and his heirs is 
sufficient to convey any estate of freehold and inheritance unto the 
lessee, according as in the said deed of release is expressed, because? 
of the privity which by force of the release is between them ; for in 
vain it should be in that case to make livery and seisin unto him whp 
had possession of the same lands before by lease. 
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$ 350. Also, if land be granted to a man for terhx of five years, 
upon condition, that if he pay to the grantor within the two first 
years forty marks, that then he shall have fee, or otherwise but for 
term of the five years, and livery of seisin is made to him by force 
of the grant, now he hath a fee simple conditional, &c. And if in 
this case the grantee do not pay to the grantor the forty marks 
within the first two years, then immediately after the said two years 
past, the fee and the freehold is, and shall be adjudged, in the 
grantor ; because that the grantor cannot after the said two years 
presently enter upon the grantee, for that the grantee hath yet title 
by three years to have and occupy the land by force of the same 
grant. And so because that the condition of the part of the grantee 
is broken, and the grantor cannot enter, *the law will put the fee and 
the freehold in the grantor. For if the grantee in this case makes 
waste, then after the breach of the condition, &c. and after the two 
years, the grantor shall h^e his writ of waste. And this is a good 
proof then, that the reversion is in him, &c. 


If lands be granted to a man for term of five years, upon con- 
dition, if he pay unto the grantor within the * two fir^ jears forty 
marks, that then he shall have fee in the land let, or otherwise but 
for five years, and livery and seisin is made according, in this case 
he hath fee simple conditional presently, saith Littleton, but all 
books are against his opinion herein ( 1 ). Perk. fo. 136. For he 
doth well perceive that the words are, j)er verba de futaro, that if 
lie do pay, that then he shall have fee ; and the Lord Dyer in this 
case saith expressly, that the opinion of Littleton in this case is not 
law, which see in Plowd. 272 b, and Keilw . 116 a, that if the lessee 
do waste, or do alien, before the condition by him performed, the 
lessor shall puji\sh the waste in that case, and enter in the other ; 
but if the grantefe do neither the one nor jnhe other], then by the 
condition performed it shall have relation to the original time of the 
lease made, which nota; and yet [it] is alleged for argument other- 
wise, in the Comm . 2, 72 a. Note, this condition is to increase an 


(l) Lord Coke supports the opinion of arguments on both sides fairly. Sec Co. 

Littleton at great length; but states the Lit. 21 6 b, et *eq!~Jid, 
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estate ; and of this matter see 8 Co, 78 a, and 75, excellently ar- 
gued, the Lord Stafford P , s case, and also note the Lord Lovell's case f 
in Plowd. 489 a . 


§351. But in such cases of feoffment upon condition, where the 
feoffor may lawfully enter for the condition broken, &c. there the 
feoffor hath not the freehold before his entry, &c. 


And nevertheless out pf the argument made in this case by Lit- 
tleton, a rule in the law may be learned ; when a man hath right to 
lands or tenements, but he cannot enter* lawfully into them without 
being a trespasser to another, in all such cases the law shall settle a 
fee, and the frank-tenement*in him without other entry, or act ; for 
fortior est dispositio legis quam hominis . But in such cases of feoff* 
ments upon condition, where the feoffor may enter lawfully, for the 
condition broken, there the feoffor hath; not the freehold before 
entry. 


§ 352. Also, if a feoffment be made upon such condition, that the 
feoffee shall give the land to the feoffor, and to the wife of the 
feoffor, to hgy c and to hold to them and to the heirs of their two 
bodies engendered, and for default of such issue, the remainder to 
the right heirs of the feoffor. In this case, if the husband dieth 
living the wife, before any estate in tail made unto them, &c. then 
ought the feoffee by the, law to make an estate to the wife as near 
the condition, and also as near to the intent of th<| condition, as he 
may make it : that is to say, to let the land to the wife for term of 
life without impeachment of waste, the remainder after his decease 
to the heirs of the body of her husband 6n her begotten, and for 
default of such issue, the remainder to the right liSifs'.of the hus- 
band. And the cause why the lease shall be in this case to the wife 
alone without, impeachment is, for that the condition is, that the es- 
tate shall be made to the husband and to his wife in tail. And if 
such estate had been made in the life of the husband, then after the 
death of the husband she should have had an estate in tail, which es- 
tate is without impeachment of waste. And so it is reason, that as 
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near as a man can make the estate to the intent of the condition, &c. 
that it should be made, &c. albeit she cannot have estate in tail, as 
she might have had if the gift in tail had been made to her husband, 
and to her in the life of her husband, &c. 

This case, as it is in the book, is well to be marked, which Little- 
ton did frame upon the book of *2 H. 4, 5, the search of which 
original case was made in the record, and is exemplified, 2 Co. 81, 
et seq . And this case amongst others is often alleged to prove, that 
in performance of conditions the intent of the parties is chiefly to be 
regarded, and not the word only, Plowd. 6 b , 291 a, qui destruit 
medium destruit fmem. 10 Co. 51 b , and 8 Co. 90 5, another rule 
is divulged, conditio beneficialis quce statum construit benigne se* 
cundum verborum intentionem , est i nterjp ret and a, odiosa autem quce 
statum destruit , stricte secundum verborum proprietatem est accipi - 
enda ; and it may be collected here, that Littleton’s opinion was, that 
if a lease be made to on e'gbsque impetitionc vasti , that he may have 
as much interest in the trees, as tenant in tail hath by his estate of in- 
heritance, or tenant in tail after possibility of issue extinct, whereof 
before , sect. 34 ; but the law in that point was otherwise taken, which 
you see, 4 Co. 62 5, by the opinion of Wray, Chief Justice, and Man- 
wood, Chief Baron ; but the lato is according to the opinion of Little- 
ton, ut patet , 1 1 Co. 82, et seq. and therefore it was •halved, 6 Co, 
37, by construction of the statute 13 EL c. 10, that spiritual persons 
are restrained to make leases without impeachment of waste, by the 
equity of the statute. If a man do make a feoffment upon condition, 
to enfeoff two in fee at such a day, and one,of them dietli before such 
a day, the feoffment must be made unto the survivor, and his heirs 
only, by reason of the intent which is apparent in the condition. 
Plowd. 345 a. 4 II. 7. 3. 15 H. 8. 72 b. 

§ 353. AI905 in this case, if the husband and wife have issue, and 
die before the gift in tail made to them, &c. then the feoffee ought 
to make an estate to the issue, and to the heirs of the body of his 
father and his mother begotten, and for default of such issue, &c t 
the remainder to the right heirs of the husband, &c. And the same 
law is in other like cases : and if such a feoffee will not take such 
estate, &c. when he is reasonably required by them, which ought to 
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have the estate by force of the condition, &c. then may the feoffor 
or his heirs enter. 


The last section, and the reason of it, is enlarged farther; if the 
husband and wife have issue and die, before the gift in tail made 
[to them, then the feoffee ought to make an estate to the issue 
and] to the heirs of the body of his father and mother engen- 
dered ; for such estate tail is good, as sect . 30. the remainder to 
the right heirs of the baron. And that the son, to whom such a 
gift is made, hath a good estate tail, by such form of gift, and there- 
fore the condition is well # performed, see in Dyer , 156a. But there 
this case is further put, admitting the # eldest son, to whom the 
estate is made in this form, have also one brother, or more brothers, 
and afterwards the eldest brother dieth without issue, whether the 
other brother shall inherit the estate so made in tail, or that the 
tail is spent, wherein you may see divers opinions (1); and in this 
case it is principally to be observed, that because there was no day 
limited, when the feoffee should perfori* the condition, therefore 
the death of any of them, to whom the feoffment should be made, 
doth not make the condition to be forfeited ; for in such case the 
feoffee hath time during his life, if he be not hastened by request 
by the feoffor or liis heirs, and this doth appear by Littleton in this 
case : and fftlie reader will be further satisfied, he may read at 
large in 2 CoTSOtt. usque ad Jinem, and 8 Co. 905. 91a. And by 
this, and divers other cases, it may appear, where acts 6ught to be 
performed strictly, yet if the intent be performed, that shall suffice, 
though the words be not performed. Plowd. 6 b . 


§ 354. Also, if a feoffment be made upon condition, that if the 
feoffee shall re-enfeoff many men, to have and to hold to them and 
to their heirs for ever, and all they which ought to have estate die 
before any estate made to them, then ought the feoffee to make 


(1) In a formedon he roust make him- 3 E. 3. 26: as land given to J. S. and 
self cousin, and heir to the father who is his eldest son : 18 E. 3. 59 : but where 

dead. EHz. 847, pi. 76. If lands be given the gift is made to the eldest brother, the 

to the two sons (being the youngest) and second is not inheritable. Vide 5 H. 4. 3. 

to the heirs of his father’s body begotten, * 12 U. 4. 3. 3 E. 3. Tayle , 17. 

the eldest brother doth take jointly; 
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estate to the heir of him which survives of them, to have and to 
hold to him and to the heirs of him which surviveth. 


This case is also another example of the reason of the case be- 
fore, that the original intent and purpose of the feoffor of the con- 
dition is to be performed, and that shall be sufficient and effectual, 
although the words of the condition be not performed! so that there 
be not no legal default in him, that should perform the condition ; 
but note 2 Co . 795. a diversity agreed, when it is to be made by 
the condition to the feoffor, and when to a stranger(l); for when 
the estate is to be made to a stranger, the feoffor ought to do it 
within convenient time, for he, to whom the feoffment is to be made, 
being a stranger, is not nor need not make any request to him ; 
for he was [not] party; an<$ when a stranger is to be enfeoffed it 
is the office of the feoffee in convenient time to require the stranger 
to limit a time when ha will have the feoffment made to him* and 
at the same time he ought to do and perform it ; and in this section 
appeareth not, whether those that be enfeoffed were strangers, whe- 
ther they died before the feoffee could enfeoff them, therefore this 
case must be understood, that it may agree with the diversity 
aforesaid. 


§ 355. Also, if a feoffment be made upon condition to enfeoff 
another, or to make a gift in tail to another, &c. if the feoffee be- 
fore the performance of the condition, enfeoff a stranger, or make 
a lease for life, then may the feoffor and his heirs enter, &c. be- 
cause he hath disabled himself to perform the condition, inasmuch 
as he hath made an estate to another, &c. 


But now /ollaw divers cases, where in the law are breaches of the 
condition, and by consequence therefore the feoffor m&y re-enter. 
If a feoffment be made upon condition to enfeoff another, or to 
make a gift in tail to another ; if the feoffee, before performance 


(1) Lord (Joke observes, that u by tbe* feoffor, for a feoffment over to strangers 
re*f«offmeat it is implied to be made to the caaoot be said a re*feoffmept.''-»£<f. 
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of the condition, do enfeoff a stranger, or do make a lease for term 
of life ; then may the feoffor and his heirs enter, because he hath 
now disabled himself to perform the condition, in that he hath 
made an estate unto another ; and the same is further resolved in 
this case, that although the feoffee do again purchase those lands 
and tenements, yet he is not thereby enabled to perform the first 
conditional assurance, which note in Sir Anthony Maync's case t 
5 Co. 21 a. et ride Lit. 143 b. [ s. 355. et seq .] 


§ 356. In the same nwnner it is, if the feoffee, before the condi- 
tion performed, letteth the same land to a stranger for term of years ; 
in this case the feoffor and his heirs may enter, &c. because the 
feoffee hath disabled him tamake an estate of the tenements accord- 
ing to that which was in* the tenements, wlien the estate thereof 

was made unto him. , For if he will make an estate of the tenements 

* # 

according to the condition, &c. then maj the lessee for years enter 
and oust him to whom the* estate is made, &c. and occupy* this 
during his term. 


Also, ii^thc making of a lease for yearfe, in the case before, the 
feoffee hath tfi^Sbled himself to perform the condition, and to make 
the estate in the tenements according, and in such plight as they 
were at the time of the conditional feoffment; for if he doth first 
make a lease,’ and afterwards make the re-feoffment, then should 
the lease be good against him, and his feoffee : and therefore the 
feoffor hath not other means to avoid the incumbrance, but by his 
re-entry after the condition broken. 


§ 857. And many have said, that if such feoffmept be made to a 
single man upon the same condition, and before he hahi performed 
the same condition the taketh wife, then the feoffor and his heirs 
maintenant may enter ; because, if he hath made an estate accord- 
ing to the condition, and after dieth, then the wife shall be en- 
dowed, and may recover her dower by a writ of dower, &c. ; and 
so, by the taking of a wife, the tenements be put in another 
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plight than they were at the time of the feoffment upon condition, 
for that then no such wife was dowable, nor should be endowed by 
the law, &c. 

Also, if such conditional feoffment be made to a man sole, and 
after he taketh a wife, this [ is *] cause of forfeiture ; for thereby 
the tenements are put in another plight than they weie at the time 
of the feoffment : 1 Co * 25 h 2 Cq> 79 a : and the reason of this 
is alleged in 10 Co . 4*9 b 9 because the law hath a principal regard 
unto the original and fundamental cause ; and it may be said that 
the title of dower is not consummated till the death of the feoffee ; 
and peradventure the wife may die before her husband. And note, 
this case is one of the exceptions to a general rule taken before, 
which you may see sect. 337. 


§ 358. In the s^me manner it is, if the feoffee charge the land 
by his deed with a rent-charge before the performance of the con- 
dition, or be bound in a statute staple* pr statute merchant, in 
these cages the feoffor and his heirs may enter, &c. causa qua 
suprh. For whosoever r cometh to the laoi| s ^ le feoffment of the 
feoffee, they dught liable, and put in execution by force of 

the statute merchant, or of the statute staple, Q U\D?c*. But when 
the feoffor or his heirs/ fqr the causes aforesaid, shall have entered, 
as it seems they ought,!* &c. then all stich things, which before such 
entry might trouble encumber the land so given upon condi- 
tion, &c. as to die lame land, are altogether defeated. 


In the same manner it is, if the feoffee grant a rent-charge, before 
the performance of tl|e condition, or b/ bound in a statute staple, 
or statute iperoh&nt; 2 Co. 59 b , where it is resolved for law, that 
when the feoffojr, or he to Whom the Cpndition should be performed, 
or any other, do dissdlse the feoffee upon condition, and during the 
disseisin the feofifce doth acknowledge a statute or recognizance, 
that this is not any disability in him, or any cause for the feoffor to 
re-enter; for the feoffee having only a right, the possession in the 
hands of the disseisor is not subject to his statute, or recognizance ; 
and therefore no cause of entry given for any disability to the feoffor 
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in such case* But when the feoffee being in possession doth take 
a wife, or doth grant a rent-charge, or [acknowledge a] statute, 
there the land is charged presently, and subject instantly unto the 
title of dower, rent, or statute : and although it may be objected, 
that it is not possible that the feoffee may perform the condition, 
unless he do enter, and if he do enter the land is charged, and 
therefore he is disabled to perform the condition ; yet it was resolved, 
that it was no disability until he enter in deed, so that the possession 
of the lands be charged ; for if the wife die, or the cognizee do 
release the statute, then the feoffee may well enter, and perform 
the condition without any disability in this case of disseisin done 
unto him. 


§ 359. Also, if a man make a dejed of feoffment to another, and 
in the deed there is no condition, ,&c. add when the feoffor will 
make livery of seisin unto him by force of the same deed, he makes 
livery of seisin unto him uponcertam condition ; in this case nothing 
of the tenements passeth by thfe deed, for that the condition is not 
comprised within the deed, and the feoffment is in like force as if 
no such deed had been made. 


If a man make a. deed of feoffment unt5 another, arid in the deed 
is no condition, when the feoffqr^d^th make livery of seisin to 
him of the same land, he doth make it to him upon certain condi- 
tion; in this case* the laTld doth nc^t pass hy the deed, , .because the 
condition is not comprised wjthin the deed, and the land cannot 
pass by the deed without livery qgnd seisin. Amp so it is said by the 
Justice of the Common ’Fleas, if a simple deed be pleaded against 
a man, and rei veritate the Jivery w^s made upon condition, that 
against such a deed a man may plead rie$ paspa, per le fait> be- 
cause the feoffment was con cbti 6 n at, * w hi qIi by the Tivefy could not 
pass by that £imiple jjeed : v arid same law 4s against a deed con- 
ditional, and the Jtyefy simple #itliout condition. 8 H.5.8 6. 


§ 360. Al$o, if a feoffment be made upon this condition, that the 
feoffee shall not alien the land to any, this condition is void; be- 

D D 
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cause when a man is enfeoffed of lands or tenements, he hath power 
to alien them to any person by the law. For if such a condition 
should be good, then the condition should oust him of all the 
power which the law gives him, which should be against reason, 
and therefore such a condition is void. 


It appeareth in the chapter of Fee Simple, that fee simple is the 
greatest and highest estate of inheritance in the law, and therefore 
it is repugnant to reason, that such an estate should be restrained 
with any condition from any the incidents tlf that estate ; for he that 
hath that estate may by the law alien it to any person ; but if such 
a condition should be good, it would utterly take away all the power, 
which the law doth give in that case. , 6 Co. 41 b. & H. 7. 10 b. 
But some limitations are hereof, as 21 //. 7. 7, if the king giveth 
lands in fee upon condition he shall not alien, it is good : 5 Co. 
56 a: so if a man do enfeoff an infant upon condition that he shall 
not.alien, it is a good feoffinent for restraining alienation during his 
minority, for that were injurious and a wrong to him ; but such con- 
dition to restrain him after his full age is void, for that were repug- 
nant to the liberty which the 4aw doth give him in this case of fee 
simple. And if a feoffment in fee be made to the husband and wife 
upon condition they shill riot alienj this is good to restrain their 
alienation by deed; for this is wrongful; but nof^tcTTestrain their 
alienation [by] fine made by them both, for this is lawful, and 
incident to their estates. 6 Cb. 42 a. 


% 361. But if the condition be such, that the feoffee shall not 
alien to such a one, naming his name, or to any of his heirs, 
or of the issues of such a one, &c. or the like, which conditions 
do not take away all power of alienation from the feoffee, &c. then 
such conditfon is good* 


But if the condition be such, that the feoffee shall not alien to 
such a one, and name his name, or to any his heirs, or such like, 
because such conditions do not take away all the power of alienation 
from the feoffee, it is good ; as in Dyer , 227* if pne by bis deed 
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do grant a rent for life, proviso that he shall not charge his person, 
this is a good proviso ; for the grantees are not utterly and totally 
restrained thereby from all means which by the law are given to him 
to recover, and have the effect of his grant; for he may distrain 
upon the land therefore, for this proviso doth not extend to it. Also, 
if the rent be behind, and the grantee dieth, his executors shall 
charge the person of the grantor in an action of debt, this proviso 
notwithstanding ; for otherwise he should be without remedy, which 
the law will not permit ; for the law doth take delight and delectation 
in giving remedy, as it is said 10 Co. 127 b. Also, if a man grant 
a rent out of certain lanc^ this is remediless as to charge the lands; 
but the grantee may charge the person of the grantor in a writ of 
annuity ; and in this case, if a ^proviso be added, that he shall not 
charge liis person, it is void, unless he do give to him upon the 
delivery of the deed seisin. * 6 Co. 58 b. causa qud suprd. 


§ 362. Also, if lands be given in tail/ipon condition, that the 
tenant in tail nor liis heirs shall not alien in fee, nor in tail, nor 
for term of anolher f s life, but only for their own lives, &c. such 
condition is good. And the reason is, for that when he maketh 
such alienation and discontinuance of the entail, he doth contrary 
to* the intcifr^s&^ke donor, for which the statute of W. 2. cap. 1. 
was made, by which statute the estates in tail are ordained. 

§ 363 . For it is proved by the words comprised in the same sta- 
tute, that the will of the donor in such cases shall be observed, and 
when the tenant in tail nTaketh such discontinuance, he doth con- 
trary to that, &c. And also, in estates in tail of any tenements, 
when the reversion of the fee simple, or the remainder of the fee 
simple is in other persons, when such discontinuance is made, then 
the fee simple in the remainder , is discontinued. And because 
tenant in tail shall do no such thing against the profits of* his issues, 
and good right, such condition is good, as is aforesaid, &c. 


But tenant in tail may be restrained by a condition, that he shall 
not alien : and so it is agreed 6 Co. 41 b. that if he make a feoff- 
ment in fee, or any other estate, by which the reversion is discon- 
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tinued wrongfully, the donor may enter for the condition broken; 
for every act which is prohibited by the law, or which doth wrong 
a man, may be prohibited by condition. 10 H. 7. 11 «. But if 
the donee suffer a common recovery, the condition. cannot bylaw 
extend to it, which you may read at large there in Coke’s argument, 
fo. 41 a : and note, ibidem, 43 a, if a man make a gift in tail of a 
manor upon condition, that he shall not make any voluntary grants 
of any lands by copy according to the custom of the manor, this 
is not good ; but if he make a lease of a manor for life, or for 
years, with such a condition, it is very good, for the reason there 
alleged. 10 Co. 39 a , in Mary Portingtqn s cane. 


§ 364. Also, a man may give lands jn tail upon such condition, 
that if the tenant in tail or his heirs alien in fee or in tail, or for 
term of another man’s life, &c. and also that if all the issue coming 
of the tenant in tail be dead without issue, that then it shall be 
lawful for the donor and for his heirs to enter, &c. And by this 
way the right of the tail may be saved, after discontinuance, to the 
issue in tail, if there be any ; so as by way of entry of the donor 
or of his heirs, the tail should not be defeated by such condition : 
quaere hoc. And yet if the tenant in tail in this^ae, or his heirs, 
make any discontinuance, he in the reversion, or his heirs, after that 
the tail is determined for default of issue, Ccc. may enter into the 
land by force of the same condition, and shall not be compelled to 
sue a writ of formedon in the reverter. *** 


This case must be observed, and it is not much unlike to the 
former, sect. 350, for any other exposition or explanation I have not 
read in otjier &ooks. See 14//. 8. 15 a. r 


§ 365. Also, a man cannot plead in any action, that an estate 
was made in fee, or in fee tail, or for term of life, upon condition, 
if he doth not vouch a record of this, or show a writing under seal, 
proving the same condition. For it is a common learning, that a 
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man by plea shall not defeat any estate of freehold by force of any 
such condition, unless he showeth the proof of the condition in 
writing, &c. unless it be in some special cases, &c. But of chattels 
reals, as of a lease for years, or of grants of wards made by guar- 
dians in chivalry, and such like, &c. a man may plead that such 
leases or grants were made upon condition, &c. without shewing 
any writing of the condition. So in the same manner a man may 
do of gifts and grants of chattels personals, and of contracts per- 
sonals, &c. 

§ 366. Also, albeit ^man cannot in any action plead a condition 
which toucheth and concerns a freehold, without shewing writing 
of this, as is aforesaid, yet a man may be aided upon such condition, 
by the verdict of twelve n^n taken at large in an assise of novel 
disseisin, or in any other ^action, where the justices will take the 
verdict of twelve jurors at large. As put the case, a man seised 
of certain land in fee letteth the same land to another for term of 
life without deed, upon condition to render to the lessor a certain 
rent, and for default of payment a re-entry, &c. by force whereof 
the lessee is seised as of freehold * and after, the rent is be- 
hind, by which the lessor entereth into the land, and after the 
lessee arraign ^an assise of novel disseisin of the land against the 
lessor, who pleads that he did no wrong nor disseisin, and upon 
this the assise is taken; in this case the recognitors of the assise 
may say and render to the justices their verdict at large upon the 
whole matter, as to sayy«4hat the defendant was seised of the land 
in his demesne as of fee, iand so seised, let the same land to the 
plaintiff for term of his life, rendering to the lessor such a yearly 
rent payable at such a feast, &c. upon such condition, that if the 
rent were behind at any such feast at which it ought to be paid, 
then it should be lawful for the lessor to enter, *&C.i by force of 
which lease the plaintiff* was seised in his demesne as of freehold, 
and that afterwards the rent was behind at such a feast, &c. by 
which the lessor entered into the land upon the possession of the 
lessee, and prayed the discretion of the justices, if this be a dis- 
seisin done to the plaintiff or not ; then for that it appeareth to the 
justices, that this was no disscisiu to the plaintiff’, insomuch as the 
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entry of the lessor was congeable on him ; the justices ought to 
give judgment that the plaintiff shall not take any thing by his 
writ of assize* And so in such case the lessor shall be aided, and 
yet no writing was ever made of the condition* For as well as the 
jurors may have conusance of the lease, they also as well may have 
conusance of the condition which was declared and rehearsed upon 
the lease. 

§ 367* In the same manner it is of a feoffment in fee, or a gift 
in tail, upon condition, although no writing were ever made of it* 
And as it is said of a verdict at large in ajj, assise, &c. in the same 
manner it is of a writ of entry founded upon a disseisin ; and in all 
other actions where the justices will take the verdict at large, there 
where such verdict at large is made, r the manner of the whole 
entry is put in the issue, &c. 


These three sections are 'thus well abridged by Finch, 76 a : con* 
ditions annexed to a freehold and inheritance shall not be pleaded 
unless it be by deed : Plowd. 230 b. no more in personal actions 
than in real. 11 If. 7. 22 b. by Va visor, quod fait concessum per 
curiam ; but a condition annexed to a lease for years, or a grant of 
ward, or other chattel real, maybe pleaded, thqjjgfetke lease or 
grant were made without deed, yet the jury, upon a general issue 
pleaded in any cause of freehold, (scil.) nul tort, mil disseisin, in 
assise, may find the condition, and thereby the party shall have 
advantage. And least the reader by this case do peradventure con- 
ceive an opinion, that the jury in all causes cannot give a special 
verdict, or at large, as is here it is called, but in assise ; or such 
general actions; or that the justice may refuse to accept of such 
special verdict, therefore for his full satisfaction for this herein he 
may read Plowd . 92. 9 Co. 116. 


§ 368. Also, in such case where the inquest may give their ver- 
dict at large, if they will take upon them the knowledge of the 
law upon the matter, they may give their verdict generally, as is 
put in their charge ; as in the case aforesaid they may well say, that 
the lessor did not disseise the lessee, if they will, &c. 
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To this purpose see the statute of Westm. 2. cap. 30, justiciarii 
non compellanl juratores, dicere precise, sit disseisina , vel non, 
which is but a declaration of the common law, and was so for the 
relief of the jurors, who upon their oath shall not be compelled 
to [find] at their peril, things doubtful unto them in law; for the 
rule is, quod quisque norit in hoc se exerceat , and therefore sicut ad 
questionem facti non respondent judices , it a ad questionem juris 
non respondent jurat ores, 8 Co. 155. et 9 Co. 13. 11 Co. 10. 
Nevertheless, if upon the evidence given, it doth appear to the 
jury, direct matter and proof whereupon they may give a general 
verdict according to the issue put to them in charge, they may 
so do, and need not to make thereof a special verdict, as Lit- 
tleton in this place before sheweth; Jmt if the jurors do take 
upon them the knowledge of the law, and yet do find the spe- 
cial matter also, and do mistake the law, the judges of the law 
shall give judgment upon the special matter according to the law, . 
without having regard to the conclusion of the verdict given up by 
the jurors, who ought not to take upon them the judgment of the 
law, whereof more at large 1 1 Co. 10. 


§ 369. Also, in the same case, if the case were such, that after 

gi 

that, that the lessor had entered for default of payment, &c. that 
the lessee liacf titered upon the lessor, and him disseised; in this 
case, if the lessor arraign an assise against the lessee, the lessee 
may bar him of the assise : for he may plead against him in bar, 
how the lessor, who is glaintiff, made a lease to the defendant for 
term of his life, saving the reversion to the plaintiff, which is a good 
plea in bar, insomuch as he acknowledges the reversion to be to the 
plaintiff. In this case the plaintiff hath no matter to aid himself, 
but the condition made upon the lease, and this he cannot plead, 
because he hath not any writing of this; and in # as # much as he 
cannot answer the bar, lie shall be jarred. And so in this case 
you may see that a man is disseised, and yet he shall not have assise. 
And yet if the lessee be plaintiff and the lessor defendant, he shall 
bar the lessee by verdict of the assise, &c. But in this case where 
the lessee is defendant, if he will not plead the said plea in bar, 
but plead nut /or/, nul diss. theu the lessor shall recover by assise, 
causa qua supra. 
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This is a special good case of pleading ; herein it is said, that ui 
assise the tenant may plead in bar, if the plaintiff did make a lease 
to the defendant for his life, saving the reversion to himself, which 
is a good plea in bar, because he doth confess and acknowledge 
that the reversion is to the plaintiff; for otherwise such a special 
plea had not been good, but the defendant should have been com- 
pelled to have pleaded the general issue; and therefore to the end 
and purpose he may not hazard his Okuse upon the verdict of twelve 
men, he doth make his special plea, giving thereby a colour to the 
plaintiff j and of the reason and cause, wherefore this form of plead- 
ing by giving colour is used in law in this and such other cases, 
see 6 H. 7. 145. 10 Co. 90 


§ 370. And for that such conditions are most commonly put and 
specified in deeds indented, somewhat shall be here said (to thee, 
my son) of an indenture,* and of a deed poll concerning conditions. 
And it is to be understood, that if the indenture be bipartite, or 
tripartite, or quadripartite, all the parts of the indenture are but 
one deed in law, and every part of the indenture is as of great force 
and effect, as all the parts together be. 


What writing in law is to be an indenture doth appear, 5 Co. 20 b; 
where .it is adjudged, that though the writing be made in two parts, 
and though the words thereof be writ^pn thus, h<ec indcntura, yet 
this doth not make it an indenture; but to the making of an inden- 
ture there must be a manual act of the indenting of the parchment, 
or paper. Vide 6 Co. 48 o. And in this section Littleton teacheth, 
that if the indenture be bipartite or quadripartite, all the parts of 
the indenture are but one deed in law, and every part of the in- 
denture is of as great force and effect, as all the parts together. 
Indentures, ^for c the most part, are interchangeably, as the mutual 
deed of every party, but in law all the parts are but one deed, and 
yet the deed or indented part of the grantor, is the principal, and 
the other parts are but the counterparts; and therefore if the lessor 
do seal only, and not the lessee, yet it is as if both or all the parties 
had sealed ; and if any variance happen between the indented parts, 
it shall be decided and taken as the deed of the grantor is, and the 
other shall be taken to be the misprision of the scrivener, who did 
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write it. Find!, lib . 2. fo. 3 3 a. Et note in Plowd. 134a, that the 
words of the indenture be the words of both the parties, and though 
they be spoken as the saying of one of the parties, yet they are not 
his words only, for thereto is all the consent of the other parties; 
and therefore when they are written, they shall be taken as the 
intent of the parties may be understood, and shall not be con- 
strued strongly against the one, and beneficial for the other, as the 
words of a deed poll shall be : for there the words shall be taken 
most strongly against the grantor, and most available to the grantee: 
but so it is not in a deed indented, because the law doth make the 
other party privy to the speaking of them. Dyer , 66. 

And in indentures, ‘ and other dfceds, commonly you find the pre- 
mises to contain one distinct sentence; and the habendum another; 
for the knowledge of the several effects of both clauses, nota 2 Co. 
55. and Baldwyns case , ibid. 23. that the office of the premises 
of a charter of feoffment [is to express ] the grantor, the grantee, 
and the thing granted, and the office of the habendum is to limit 
the estate. Plowd. 160. 

And least any opinion should be conceived of the words of Lit- 
tleton, that these words are necessary, in cujus ret testimonium , &c. 
the contrary hath been adjudged in 2 Co. fo. 5a. and in Dyer , 
fo. 19 a. and fo. 22 b. and in Keilway , 41 b . and 70 b. and of the 
original of sealing of charters with wax in England, thus writeth 
Ingulphus,*whp is said to come in with the Conqueror, ante Nor- 
mannorum ingressum cirographa firma erant cum crucibus aureis , 
aliisque eignaeulis, sed l^ormannos cum cered impressione miiuscu - 
jusque speciale sig ilium sufy intitulatione trium tel quatuor testium 
conficere cirographa instituere. 3 Co. Pref. fo. 5 a. Selden,fo. 327, 
in his Titles of Honor. * 


§ 371. And the making of an indenture is in two manners. One 
is to make them in the third person ; another is to make them in the 
first person. The making in the third person is as*in*this form: 

This indenture made between R. of P. of the one part , and V . 
of D. of the other party witnesseth y that the said R. of P. hath 
granted , and by this present charter indented confirmed to the afore- 
said V. of D. such landy §c. To have and to hold 9 $c. upon con - 
ditiony $c. In witness whereof the parties aforesaid to these pre- 
sent? interchangeably have put their seals. Or thus: In witness 
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whereof to the one part of this indenture remaining with the said 
F. of D., the said R . of P . hath put his seal , and fo Me other 
part of the same indenture remaining with the said R. of P. the 
said F. of D. hath put his seal. Dated , §c. 

Such an indenture is called an indenture made in the third per- 
son, because the verbs, &c. are in the third person. And this form 
of indenture is the most sure making, because it is most commonly 
used, &c. 

§ 373. The making of an indenture in the ffrst person is as in 
this form : — To all Christian people to whom these presents indented 
shall come , A. of B. sends greeting in our Lord God everlasting . 
Know ye me to have given , granted , and by this my present deed 
indented , confirmed to C. of D . such land , fyc. Or thus : Know all 
men present and to come , that I, A. of B. have given , granted , and 
by this my present deed indented , confirmed to C. of D. such 
land , S(C. To have and toehold , $c. upon condition following, §c. 
In 'witness whereof as well /, the said A. of B . as the aforesaid C. 
of D. to these indentures have interchangeably put our seals . Or 
thus: In witness whereof I, the aforesaid A. to the one part of this 
indenture have put my seal , and to the other part of the same in- 
denture the said C. of D. hath put his seal, §c. 

§ 373. And it seemeth that such indenture which is made in the 
first person, is as good in law as the indenture' made in the third 
person, when both parties have put to Bus their seals ; for if in the 
indenture made in the third person, or iivthe first person, mention 
be made, that the grantor only hath put his seal, and not the 
grantee, then Is the indenture only the deed of the grantor. But 
where mention is made, that the grantee hath put his seal to the 
indenture, &c. then is the indenture as well the deed of the grantee 
as the deed 1 of \he grantor. So is it the deed of them both, and 
also each part of the indenture is the deed of both parties in this 
case. 

Bracton, lib. 2. cap. 5. fo. 16. 

Re,, verbis , scripto, consensu , traditione , 

Junctura, vestes sume re pacta solent . — Vide in Plowd . 1626. 
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§ 374t Also, if an estate be made by indenture to one for term 
of his life, the remainder to another in fee upon a certain condi- 
tion, &c. and if the tenant for life have put his seal to the part of 
the indenture, and after dieth, and he in the remainder entereth 
into the land by the force of his remainder, &c. in this case he is 
tied to perform all the conditions comprised in the indenture, as 
the tenant for life ought to have done in his life-time, and yet he in 
the remainder never sealed any part of the indenture. But the cause 
is, for that in as much as he entered and agreed to have the lands 
by force of the |*identur<j, he is bound to perform the conditions 
within the same indenture, if he will have the land, &c. 


All this case, and reason thereof, is contained in these few 
words, qui sentit commoduni sentire debet et onus; et contra . 1 Co. 
99. lib. 5. fo. 24. et 10 H . 7. fo. 39. See many good cases put by 
Brooke, Debt, 38. Vide 38 E. 3. 8. bon case. 


§ 375. Also, if a feoffment be made by deed poll upon condition, 
and for that the condition is not performed, the feoffor entereth and 
getteth the^ossjgssion of the deed poll, if the feoffee brings an ac- 
tion for this entry against the feoffor, it hath been a question if the 
feoffor may plead the condition by the said deed poll against the 
feoffee. And some have said he cannot, in as much as it seems unto 
them, that a deed poll, #nd «the property of the same deed, belongeth 
to him to whom the deed is made, and not to him which maketh the 
deed. And in as much as such a deed doth not appertain to the 
feoffor, it seems unto them that he cannot plead it. And others 
have said the contrary, and have shewed $H vers reasons. One is* 
if the case were such, that in an action between theih, *if the feoffee 
plead the same deed, and show it to the court, in this case insomuch 
as the deed is in court, the feo|For may show to the court, how in the 
deed there are divers conditions to be performed of the part of the 
feoffee, &c. and because they were not performed he entered, &c. 
and to this he shall be received. By the same reason when the 
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feoffor hath the deed in hand, and shew this to the court, he shall 
well be received to plead it, &c. and namely, when the feoffor is 
privy to the fait , for he must be privy to the deed, when he makes 
the deed, &c. 

§ 876. Also, if two men do a trespass to another, who releases 
to one of them by his deed all actions personals, and notwithstand- 
ing sueth an action of trespass against the other, the defendant may 
well show that the trespass was done by him and by another his 
fellow, and that the plaintiff by his deed (which he showeth forth) 
released to his fellow all actions personal^, and demand the judg- 
ment, &c. and yet such deed belongeth to his fellow, and not to him. 
But because lie may have advantage by the deed, if he will shew 
the deed to the court, he may well plead this, &c. By the same 
reason may the feoffor in the other case, when he ought to have 
advantage by the condition comprised within the deed poll. 


And in 5 Co. 744. it is said, vide Littleton, fo. 88. If the tenant 
in assise do plead a feoffment by deed poll made by the plaintiff', 
and do shew it unto the court; in this case, for as much as the deed 
is in court, the feoffor may shew to the court, that in the deed 
there be divers conditions, &c. but this is to be wdersfood that he 
shall take advantage of the conditions in the deed in the same term 
in which it was pleaded, and shewed forth, but not after the same 
term; read the case usque ad finem; and Ibid.fo. 76, The Countess 
of Pembroke's case; whete it was holden by Popham, Chief Justice, 
et totam curiam , that in the same term the plaintiff* may pray, that 
the deed be entered in hccc verba , and after he may demur, and 
take issue at his pleasure ; note a good pblicy. And in 10 Co. 92 b . 
see the reasons and causes, wherefore deeds and instruments pleaded 
must be shewed forth ujito the court; whereof one principal reason 
is, that if thfcrte be in the deed a condition, limitation, or power of 
revocation, if the deed be poll, or if the plaintiff have not the 
counterpart of the indenture, yet he may take advantage of them. 
And nota, when a joint trespass is made by divers men to another, 
if he, to whom the trespass was done, do release but to one of them 
all actions personal, this shall avail also for the benefit of the other, 
although peradventure he was not privy nor party to the making of 
the said deed of release, if lie have the said deed to shew in court ; 
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and the like law is in case two or more are bound in an obligation 
for debt. 

§ 377. Also, if the feoffee grantetli the deed to the feoffor, such 
grant shall be good, and then the deed and the property thereof 
belongeth to the feoffor, &c. And when the feoffor hath the deed 
in hand, and is pleaded to the court, it shall be rather intended, 
that he cometh to the deed by lawful means, than by a wrongful 
mean: And so it seemeth unto them, that the feoffor may well plead 
such deed poll, which compriseth the condition, &c. if he hath the 
same in hand. Ideo semper qucere de duhiis , quia per rationes per - 
venitur ad legitimam rationem , #c. 


Quaere de dubiis , quia per rationes pervenitur ad legitimam ra* 
tionem; and in the end of the Epilogues, lex plus laudatur , quando 
ratione probatnr; but this must be understood of legal reason. 
4 Co. 19 a. Qui rationem in omnibus qufkrunt , rationem subvertunt* 
2 Co. fo. 75. 


§ 378. Estates which men have upon condition in law, are such 
estates which have a condition by the law to them annexed, albeit 
that it be not specified in writing. As if a man grant by his deed 
to another the office of parkership of a park, to have and occupy 
the same office for term of his life, the estate which he hath in the 
office is upon condition in law, to wit, that the parker shall well and 
lawfully keep the park, and shall do that which to such office be- 
longeth to do, or otherwise it shall be lawful to the grantor and his 
heirs to oust him, and to grant it to another, if he will, &c. And 
such condition as is intended by the law to be annexed to any thing, 
is as strong as if the condition were put in writing.* . , 

§ 379. In this manner it is of grants of the offices of steward, 
constable, beadlery, bailiwick, or other offices, &c. But if such 
office be granted to a man, to have and to occupy by himself or his 
deputy, then if the office be occupied by him or his deputy, as it 
ought by the law to be occupied, this sufficeth for him, or otherwise 
the grantor and his heirs may oust the grantee, as is aforesaid. 
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Before hath been declared of conditions expressed ; now the au- 
thor doth speak of conditions which the law doth annex unto cer- 
tain grants and estates, without any express words in the grant; and 
auch conditions, which are by the law intended to be annexed to 
any thing, are as strong as if the conditions were put in writing. 

The example in this place is, of the keepership of a park for term 
of his life; for the estate which he hath in the office, is upon con- 
dition in law; that is to say, that the keeper do well and lawfully 
keep the park, and shall do that which to that office doth appertain ; 
and what be forfeitures of the keeper of a park/ vide in 9 Co. 50 o. 
and in lib. 5E. 4>.fo. 27, to which office two things be requisite; 
that is to say, first science; for keepers of deer, or other wild beasts, 
ought to be skilful of their natures, and according to order them ; 
for if they do not know their nature, they cannot satisfy their na- 
ture in things requisite, as in their food, of herbage and browse, 
nor in shadows, or coverts for their repose, nor [tell how] to order 
them after their hunting, to to rechase, or bring them back, that 
by hunting or otherwise have escaped out of the park ; and in many 
other things. 2dly, Also they ought to have science in taking of 
them by nets, toils, dogs, or other engines: and besides this, dili- 
gence, which ought to be in a keeper; the grantor of such an office 
by presumption of law hath in the grantee confidence in his dili- 
gence; for otherwise he would not commit his deer to him, which 
be things that require great diligence and attendant^ Vide Plowd. 
379a. In 8 Co. 44 b. it is noted ( 1 ), that there be two manners of 
condition, $cil. conditions in fait , that is to say, expressed, as to 
pay money, or to do, or not to do, any other thing, &c. ; and con- 
ditions in law, soil, implied ; also conditions in law be in two na- 
tures; that is to say, by the common law/ and by statute, and con- 
ditions in law by the common law be in two sorts; one, Avhich is 
founded upon confidence, and qjkill; and the other, without con- 
fidence and skill; conditions in law by statute law are also of two 
qualities ; that is to say, when the statute for the execution of the 
condition in # l$w»doth give a recovery, and when the statute doth 
give entry, and $o recovery; as unto conditions in law which are 
founded upon skill, and confidence, as office of a parkship, steward- 
ship, &c* in fee/* which doth descend unto an infant or femme co- 
verte, if the condition in law annexed unto the said office be broken, 
this doth bar the infant, and femme coverte; the same law is of 


(1) See Co. Lit. S33 b.—Kd. 
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liberties and franchises, but if the infant or femme coverte be 
lessee for life, or tenant by the curtesy, or tenant in dower, and 
the infant, or husband of the wife, do make a feoffment in fee, 
and the lessor do enter for the forfeiture, (as he may) yet this 
doth not bar the infant, or femme coverte, but that the infant, or 
femme after the death of her husband, may enter; for this is by 
force of a mere condition in law, without any skill and confidence 
annexed to the estate;, but if an infant, or femme coverte, lessee for 
life, do waste, and the lessor do recover in an action of waste, this 
shall bind the infant, and femme coverte ; for' the statute doth give 
an action to recover' the land : the same law is of a cessavit, and 
other cases like; as if an £ infant] be gaoler, and do suffer mi escape, 
there an action doth lie; but if the condition be by force of a statute 
law, which doth give entry, and no action, as if an infant, or the 
husband seised in'the right of his wife, do alien in’ mortmain, there, 
although the lord, of whom, the lands are holden, do enter, yet the 
right of the infant, or femme coverte, is not utterly barred, no more 
than in, case of a condition in law by the common law, which is 
founded upon an alienation of the infant tenant for life, or the hus- 
band, &c. where entry by the common law is given unto the lessor. 
Vide plus in libro. 

And so note, that in such office of skill, science,' fidelity* and dis- 
cretion, regularly such an officer without special words in his patent, 
or deed, cannot by the law make a deputy. 9Co. 48 a, b. Vide 
11 E. 4. 1 . and &9 H. 6. 34. Boucher's case. But if such office, to 
be a steward of a manor, or keeper of parks and forests, or such 
like, be granted to an earl, or other peer of the realm, in such case 
for the exility of the officer, and the dignity of the person, it is im- 
plied in law, for convenience, that. he may make a deputy, for whom 
such nobleman must answer. Ibid. 49 a. And it is to be observed, 
that this word “ steward” is derive^ of two words; that is to say« 
“ selde" and “ ward," and is as much as to say, “ in my place,” or 
“ forme;” and therefore he is, commonly called “ a woodward” who 
hath the custody and charge of woods, and so “ hajjward ” of “ my 
hays,” et sic de similibus ,- and seneschaUus in Latin hath the same 
signification, as app'eareth in the history of Ingulphus, fo. 463. 
inter consuetudines Scaccarii, where the under-sheriff is called se- 
neschaUus vicecomitis, and for that cause also a great officer within 
this realm is called the great steward, because the king doth appoint 
him in divers cases to execute his place. Ibid. Also, there is a great 
diversity between a deputy, and an assignee of an office ; for an 
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assignee is a person who hath an estate or interest in the office itself, 
and doth all things in his own name, for which hii grantor 'shall not 
be answerable, but in special cases ; but a deputy hath not an estate 
or Interest in the office, but is as only the shadow of the officer ; all 
he doth id the office he doth in the name of the principal officer 
himBelf, and not in his own name/ and for all such things .to be done 
by him, his grantor shall answer ; thmen, vide D'i/er ) , 'it%7b. 9 Co. 

fo. 98 a; and when an officer hath power to jiiake assigns, he may 
impliciter make deputies; for cut licet quod tomjus%st $ non [ debet 
quod rti%nu$ est non] Hcere ; and by consequence, when an office is 
granted taone $nd to his heirs, by this he may make an assignee, 
and by consequence <a deputy ( 1 ). Ibid! in 9 Co. 486. Et vide 
plus in libro ; and to this purpose see i nPlowd. 379 a. 


§ 380. Also, estates of lands or tenements maybe made upon con- 
dition in law, albeit hpon the estate made there was not any mention 
or rehearsal made of this condition. As put the case, that a lease be 
made to the husband and wife, to have and to hold to them during 
the coverture between them; in this case thefy have an estate for 
term of their two lives upon condition in law, scil* if one of them 
die, or that there be a divorce between them, then it shall be lawful 
for the lessor and his heirs to enter, &c. 


But this is in rei veritate a limitation (2), and not a condition, 
either in fait as in case of re-entry, or in law (for which the lessor 
may enter for a forfeiture. 5 Co. 1 16, Gland's case ; and 4 Co. 3 a, 
et fo. 30% and Finch , fo. 32 a. An estate to a woman durante 
viduitate? $ud f is an estate for life, and because mention is made of 
divorce, the reader must know that the titl$, and all matters con- 
cerning divorces doth appertain to the sole jurisdiction of the eccle- 

(1) Nota in Dyfer , 1 * * 4 28 $J. 8. fo. 7 b. A and doth the business of the court, and 
man shall not have an execution* upon a not his own business ; and this is an office 
statute, oi the profits pt the office of a of trust, which cannot be assigned, and 
filacier in the Common Place, for a man so is the law in like case,— Note in MS. 
shall never have a thing extended upon (2) So Lord Coke observes “ this word 

an execution, unless he may grant and ( durante ) is property a word of tfiniU* 

assign Uie same thing, which he cannot in tion." Co. Lit. 234 b.—Ed, 

ibis case, for he is an officer to the court, 
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siastical court, and not the compion law, as you may read in Caudry's 
case , 5 Go. and yet some things touching divorces are mentioned in 
our books of the common law ; and in 7 Co. 43, it $s said, that some 
divorces do dissever matrimony, sell, ct vinculo matrimonii , and do 
bastard the issue, and bar the wife of dower, and some but hmensd 
et thoro, which do not dissolve the matrimony, nor bar the wife of 
dower, nor bastard the issue ( 1 ). 

§ 381. And that they have an estate for tei^n, of their two lives 
is proved thiis : Every m&n that hath an estate of freehold in any 
lands or tenements, either he hath an estate in fee, or in fee tail, or 
for term of his otfrf life/ or for term of another mad’s life, and by 
such a lease they have a freehold, but they -have not by thisgfant fee, 
nor fee tail, nor for term of another’s life, ergo they have an estate 
for term of their own lives, but this is upon condition in law, in form 
aforesaid; and in this case if they shall do waste, the feoffor shall 
have a writ of waste against then|, supposing by his writ, quod 
tenet ad terminum vita >, §c. but in this c*)unt he shall declare how 
and in what manner the lease was made. 

§382. In the same manner it is, if an abbot make a le^se to a 
man for years, to have and to hold to Imn during the time that the 
lessor is abbott ; in this case the lessee hath an ^estate for term of 
his own life : but this is upon condition in law, sail, that if the abbot 
resign, or be deposed, that then it shall be lawful for his successor 
to enter, &c. 

This is a continuance of the former section, and in the Conclusion 
is declared that the generality of the writ must be made certain by 
the declaration or count; and according it was resolved in 5 Co. 
2d pt. 35 : for the declaration or count must be to reduce the ge- 
nerality of the writ iftto a- particularity, and that which is briery 
touched in the writ in a certainty, to which the defendant may have 
a certain answer, and iy?on which ascertain judgment may be given : 
quia oportet quod certa res deducatur in judicium; and ibid.fo . 120 5, 


(1) A man counts of a lease for life, estate pur vis nest jdurante yiduitutc, car 
and giveth in evidence durante viduit ate, cest plus lurge estate, 4 Co. 30 a,— Note 
it* is not good. 2 et 3 Eliz. i9f. p, $3. in MS, 

Durante viduitatc [ert] estate pur vie ; me s 


E E 
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and in Plowd. 84 and 122: Plowd. and in fo . 561 b, see the like 
manner of ai-gumentation according to this example. 


§ 383. Also, a man may see in the Book of Assizes, anno 38 E. 3. 
p* 3. a plea of assise in this form following, soil. An assise of novel 
disseisin was sometime brought against A. who pleaded to the assise, 
and it was found by verdict, that the ancestor of the plaintiff de- 
vised his lands to be sold by the defendant, who was his executor, 
and to make distribution of the money for his soul ; and it was found 
that presently after the death of the testator, one tendered to him 
a certain sum of money for the lands, but not to the value ; and 
that the executor afterwards held the lands in his own hands two 
years, to the intent to sell the same dearer to some other ; and it'was 
found, that he had all the time taken* the profits of the lands to 
his own use, without doing any thing for the soul of the deceased, &c. 
Moubray, Justice, said, Jhe executor in this case is bound by the 
law to make the sale as soon as he may after the death of his tes- 
tator, and it is found that he refused to make sale, and so there 
was a default in him; and so by force of the devise he was bound 
to put all the profits coming of the lands to the use of the dead, 
and it is found that he took them to his own use, and so another 
default in him. Wherefore it was adjudged, that the plaintiff should 
recover. And so it appeareth by the said judgment, that by force 
of the said devise, the executor had no estate nor power in the 
lands, but upon condition in law. 


See before, sect . 169, where you shall find an apparent diversity 
between the two cases ; that is to say, the fr$nk-tenement is in the 
executor irryngdiately by force of the devise in the case in this sec- 
tion mentioned $ but in the first case the executor had only an au- 
thority devised to him to sell the land, and therefore interim the 
frank-tenement and fee simple of necessity must descend to the heir 
of the devisor. But this case must be understood of a devise in some 
ancient borough, where by custom lands might Jbe devisable by a 
man s last will ( 1 ) ; for so he might not do by the order of the 

(l) See Co. Lit. 236 a.— Ed. 
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common law, or before the statute in that case made. 32 II. 8. 
cap . 1 . Vide 6 Co. 16 b. et vide ante , sect . 167. It was holden by 
all the court, that executors may retain all the plate or other goods 
of the testator, so that they do truly pay the value of them to the 
use of the testator; but if the will be, that the executors shall 
sell his, &c. in that case the executors cannot retain the lands in 
their own hands, paying for them the yearly value. Dyer , 2 a . 

Also, here is taught that the executor ought by the law to per- 
form the devise and intent of the testator, in convenient time, with* 
out tedious delay, otherwise the heir of the devisor may enter, by 
reason of the condition of the law tacite annexed to the devise; 
and agreeable is 1 Co. 2§ b , et negligentia semper habet comitem 
infortunium , it is said in 8 Co. 133 a : and.woto 20 II. 7. 2. the office 
of an executor is, to do his office and duty truly, diligently, and 
lawfully; vide 5 Co. 2d part, 2H b. The principal case in this section 
is in 38 lib. Ass. pi. 3; which see also vouched in Plowd. 523 b; and 
see in Dyer , 127 a, concerning a condition in a will. 


§ 384. And many other things there are of estates upon condition 
in law, and in such cases he needed not to have showed any deed 
rehearsing the condition, for that the law itself purporteth the con- 
dition, &c. 

Ex paucis dictis intendere plurima possis . 

More shall be said of conditions in the next chapter, in the chapter 
of Releases, and in the chapter of Discontinuance. 


Conditions in law are also implied in the creation of an carl, 
count, &c. ; for they of such dignity have an office of great trust 
and confidence, and are created for two purposes ; 1st, ad con - 
sulendum re gem tempore pads; 2dly, ad defendendum regem et 
patriam tempore belli , and therefore antiquity hath given them two 
ensigns to resemble those two duties; for 1st of all their head is 
adorned with a cap of honor and coronet, and their body with a 
robe, in resemblance of counsel ; 2dly, they be girt with a sword, 
in resemblance that they shall be foial et loyal to defend their 
prince and country., 7 Co. 34 a. Vide librum. 

Although in this chapter no mention is made of any demand to 
be made by the lessor, before he can enter or take advantage of 
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the condition broken on th<* part of the lessee, yet for so much as 
demand is necessary in such cases, and that the law doth force 
him to make a demand, or otherwise he shall never [ enter], as it is 
agreed per curiam in 20 II. 6. fo. 30, and in Plowd. 173a; there- 
fore I do think it nothing impertinent, in the end of this chapter 
of Conditions, briefly to add some things concerning that point 
of demand. 

And in 7 Co. 28 b, it is resolved, that in case of re-entry, by 
which all the interest or estate shall be defeated, or when any sum 
nomine poena* shall be forfeited, in both these cases demand must 
be made, and that precisely at the very day of payment, a con- 
venient time before the setting of the sun,* in the one case in respect 
of the condition, and in, the other case in respect of the penalty. 
But if a rent be granted for life, or for term of years, payable at 
certain feast days, and for default of payment, if it be demanded, 
that it shall be lawful to the grantee, to distrain ; in this case of 
distress also demand is necessary, because of the express words ; 
but the demand may be made at any other time at his pleasure, for 
no less penalty doth thereby ensue, but only remedy to come to his 
rent behind, and which is due to him; and so it was adjudged in 
2 Co. 81 b . It is resolved, that if a condition of re-entry be annexed 
to a demise of a house, together wdth a certain quantity of land for 
the arrearages of rent, the lessor must make his demand at the 
house, as being the most principal and notorious things 

In 4 Co. 72 b 9 the case was, the Queen Elizabeth did make a 
lease for years, reserving a rent, payable at the receipt of her ex- 
chequer at Westminster, sea ad manus baUvorum, aeu receptorum, $c. 
with the usual condition to be void for the non-payment of the rent, 
and after the queen did grant over tha reversion to another and his 
heirs ; and the question was, where and in what place the patentee 
should demand the rent, to the end he may take advantage of the 
said condition; in which case it was resolved, that the queen needetli 
not to make a demand, but w here she doth grant her reversion, her 
grantee slvill got take advantage of the condition without demand : 
also it was resolved in this case, that the place where the patentee 
must demand this rent is, upon the land demised, and not at the 
receipt at Westminster. 

If a common person do make a lease of his manor of D. reserving 
rent to be paid at his manor of S., with a condition for non-payment, 
and after he do grant over the reversion of the manor of D., yet the 
grantee must demand his rent at the manor of S. Ibid. See the 
case in 5 Co. 113 a, b . 



B. 3. *.384. ESTATES UPON CONDITION. 437 

Also nota, that a condition is entire, and tnay not be apportioned 
by the act of the parties ; for by the severance of part from the 
reversion, the condition is destroyed in all. But in two cases a con- 
dition may be apportioned ; 1 st, by act in law ; 2dly, by the act or 
wrong of the lessee, which see at large in 4 Co. 120, and in 5 Co. 55. 


Lib. III. Cap. Vl.—DESCENTS. 

§ 385. Descents which* toll entries are in two manners, to wit, 
where the descent is in fee, or in fee taiL Descents in fee which 
toll entries are, as if a man seised of certain lands or tenements, is 
by another disseised, and the* disseisor hath issue, and dieth of such 
estate seised, now the lands descend to the issue of the disseisor by 
course of law, as heir unto him. And because the law cast the 
lands or tenements upon the issue by ferce of the descent, so .as 
the issue cometli to the lands by course of law, and not by his own 
act, the entry of the disseisee is taken away, and he is put to sue 
a writ of entrie sur 'disseisin against the heir of the disseisor, to 

recover the land. 

* 

§ 386. Descents in tail which take away entries are, as if a man 
be disseised, and the disseisor giveth the same land to another in 
tail, and the tenant in tail hath issue and dieth of such estate seised, 
and the issue enter ; in this case the entry of the disseisee is taken 
away, and he is put to sue Against the issue of the tenant in tail a 
writ of entrie sur disseisin . 


The law anciently hath been a protector of the possessions of 
man, which they have in their lands and tenements,* without regard 
whether the possession be by rightful title, or by descent ; for the 
law imputeth the folly in him that did lose his possession, if either 
by valour or some lawful course, he did not freely pursue it, and 
recover his possession ; for the law hath been, that the disseisee 
could not re-enter without action, unless he had made a present 
continual claim. See in [Drayton's] Poliolbion , 270, et 21 E. 3. 2. 
In ancient times the disseisee could not enter upon the feoffee of 
the disseisor, for saving of the warranty ; but for many years the 
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law hath been holden otherwise ; and so the common practice yet 
remaineth. Egertons Post-nati, fo . 49. And there also, fo. 47, it 
is said, that all human laws are but leges temporis ; and afterwards 
the wisdom of the judges found them to be unapt for the time wherein 
they lived, although good and necessary when they were made ; and 
therefore it is said, leges humance nascuntur , vivunt , et moriuntur , et 
habent ortum y statum , et occasum ; and for to know the law con- 
cerning descents in these our days, read the statute of 32 [H. 8.] 
cap. 33. Plowd. 47. 

In this chapter is declared the favour which the law givetli to 
possessions in lands and tenements, whf*n the possessor thereof 
doth come thereto by descent, which is by course of law ; for in 
such case, he that hath ’rightful title may not enter upon him to 
dispossess such an heir, but is driven to seek his remedy by ac- 
tion, whereof two examples are here put ; the one of the descent 
of an estate in fee; the other of the descent of an estate in tail; 
and the means which the disseisee hath in such case is a writ of 
entry sur disseisin. See sect. 486. 

* If the disseisee do not use the remedy given him by the law, but 
doth disseise the heir of the disseisor, he doth not gain thereby his 
ancient right, but only an estate by disseisin : and therefore if the 
disseisee do make a feoffment in fee to another after such a descent 
cast on the part of the disseisor, thereby he doth pass that estate 
only, which he hath gained by disseisin, and hath extinguished his 
ancient right, for it cannot be transferred to his feoffee; for there is 
such extreme and natural enmity between the estate by wrong gained 
by disseisin, and his ancient right, that the right cannot incorporate 
itself in the estate by wrong, and pass with it, but rather in such 
case his rightful estate shall suffer extinguishment, than to pass with 
it; [so that] when the heir of the disseisor doth re-enter, he shall 
retain the lands for ever, as well against the feoffor, who did dis- 
seise him, his right notwithstanding, as against his feoffee. 6 Co. 
70 a. 9 H. 7. 25 a. 2 Co. 56 a, it is said, if the disseisee do levy 
a fine to a straifjger, that in this case the disseisor shall retain the 
lands for ever ; for the disseisee, against his own fine, cannot claim 
the lands, and the eognizee cannot enter ; for the right which the 
cognizor had, cannot be transferred unto him; but by the fine, the 
right is extinct, whereof the disseisor shall take advantage. 


§38 4. And note, that in such descents which take away entries, 
it behoveth that a man die seised in his demesne as of fee, or in his 
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demesne as of fee tail. For a dying seised for term of life, or for 
term of another man’s life, doth never take away an entry. 

§ 388. Also, a descent of a reversion, or of a remainder, doth not 
take away an entry. So as in those cases which take away entries by 
force of descents, it behoveth that he dieth seised of fee and free- 
hold at the time of his decease, or of fee tail and freehold at the 
time of his death, or otherwise such descent doth not take away an 
entry. 


The rule appeareth fey these two sections, that in such cases 
which take away entry by force of .descent, it is necessary, that he 
who dieth seised have fee simple, and the freehold in possession at 
the time of his death ; for *io lesser estate of lands and tenements 
can descend unto the heir 1 ; for although it be said, sect . 739, if a 
man let lands to another, to have and to hold to him and to his heirs 
for term of another man’s life, and the lessee dieth living celui a que 
vie, his heirs shall have the tenements, lifftig he, for whose life ; yet 
this is but an estate of freehold, descendable at the common law, 
and no estate of inheritance, by the descent of which the entry of 
the disseisor may be taken away. But nota 8 Co. 101, a special 
case of bastards eigne and mulier puisne; in which case the de- 
scent doth "not bind the entry only, but the right also; and there- 
fore a descent in that case is a bar to the right, when it doth not 
take away entry in case of disseisin, as a descent of service, rent, 
reversion expecting upcp an estate tail, doth bar the right of the 
mulier , as it doth appear in 44 2?. 2. lit . Bastardy , 26. but such 
a descent doth not take a#ay the entry of the disseisee. For the 
better understanding of all things in this chapter contained, vide 
Finch , lib . 2. cap . 10. fo. 49. 


§ 389. Also, as it is said of descents which descenTl fo*the issue of 
them which die seised, &c. the same law is where they have no 
issue, but the lands descend to the brother, sister, uncle, or other 
cousin of him which dieth seised. 

§ 390. Also, if there be lord and tenant, and the tenant be dis- 
seised, and the disseisor alien to another in fee, and the alienee die 
without issue, and the lord enter as in his escheat : in this case the 
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disseisee may enter upon the lord, because the lord cometh not to 
the land by descent, but by way of escheat. 


Item, as it is aforesaid of descents, which descend to the issue 
of them which died seised, who are heirs lineal, the same law is 
when they have no issue, but the tenements do descend to the bro- 
thers, sisters, uncles, or cousins, who are collateral heirs. But we 
see it is necessary in all cases that lands do descend to an heir ; for 
if it do escheat, as where the alienee of the disseisor dieth without 
heir, the disseisee may enter ; because the lord doth not come to 
the land by descent, but by way of escheat, for want of an heir 
lineal or collateral. 9 II. 7. 246. 37 H. 6. 1 . 


§391. Also, if a man be seised of certain land in fee, or in fee 
tail, upon condition to render certain rent, or upon other condition ; 
albeit such tenant seised hi fee, or in fee tail, dieth seised, yet if 
the condition be broken in their lives, or after their decease, this 
shall not take away the entry of the feoffor or donor, or of their 
heirs, for that the tenancy is charged with the condition, and the 
state of the tenant is conditional, in whose hands soeyer that the 
tenancy cometh, &c. 

§ 392. Also, if such tenant upon condition be disseised, and the 
disseisor die thereof seised, and the land descend to the heir of the 
disseisor, now the entry of the tenant upon condition, who was dis- 
seised, is taken away. Yet if the condition be broken, the feoffor 
or the donor which made the estate upon condition, or their heirs, 
may enter causd qua supra. 


And now Littleton doth shew some limitation of the general rules 
before mentioned ; for the force of a condition is such, that lands 
tied therewith, do remain subject to the condition, and defeasible, 
in whose hands soever they do come, any descent notwithstanding ; 
and if the disseisor of the feoffee upon condition, 21 II. 6. 17 6. 
33 Ass. pi. 11, or the alienee in mortmain, 47 E. 3. fo . 11, die 
seised, or if a man devise that J. S. shall sell his lands in London* 
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Bro. Devises , 36, and the heir is disseised, or doth make a feoffment, 
and the disseisor or feoffee die seised, the feoffor upon condition in 
the first case, the lord in the second cases, and in the last, may 
enter notwithstanding a descent : for they have no other remedy. 
Finch , 49 b. 

§ 393. Also, if a disseisor die seised, &c. and his heir enter, &c* 
who endoweth the wife of the disseisor of the third part of the 
land, &c. in this case as to this part which is assigned to the wife 
in dower, presently after the wife enteretli, and hath the possession 
of the same third part, the disseisee may lawfully enter upon the 
possession of the wife into the same thifd part. And the reason is, 
for that when the wife hath her dower, she shall be adjudged in 
immediately by her husband, and not by the heir ; and so, as to the 
freehold of the same third part, the descent is defeated. And so 
you may*see, that before the endowment the disseisee could not 
enter into any part, &c. and after the eilffowment he may enter ujpon 
the wife, &c. but yet he cannot enter upon the other two parts, 
which the heir of the disseisor hath by the descent. 


This case is also a limitation of the former, in respect of the third 
part which the lieir doth assign to the wife of the disseisor for her 
dower, by a matter ex post facto ; for when the woman doth enter 
after the death of her husband, into the third part of her husband’s 
lands by the heir assigned unto her, she shall be adjudged by the 
law to be in immediately by her husband ; for in his life-time her title 
to have did begin, and not by the heir, and so, as unto the freehold 
of the third part, the descent, by which the entry of the disseisee 
shall be taken away, is defeated ; for as to her third part, the dis- 
seisee may enter lawfully. And for the same cause it is, if a man 
seised of lands in fee, have issue a son and a daughter* by one venter, 
and a son by another venter, and dieth, the eldest son entereth, and 
doth endow the widow of his father, the eldest son dieth without 
issue, the tenant in dower dieth, the youngest son of the half blood 
shall inherit that part whereof the woman was endowed, as heir unto 
his father, and not the sister or other the next collateral heir to the 
eldest brother, as he shall do of the other two parts: 7 H . 5. fo. % 
well argued: 38 Ass. pi. 26, according . Bro . Descents , 19. Vide 
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KAtchin, 100: for the estate of tenant in dower is < quodammodo a 
continuance of her husband’s estate, and tenant in dower is in [in] 
the per by her husband, and in of his estate ; quod nota bene 7 Co. 
9 a , the Countess of, Bedford's case . And therefore dower may not 
be assigned, reserving rent, or with a remainder oyer ; for she is in 
by her husband, and not by him that doth assign the dower. Vide 
Plowd. 25 b . Finch , 5 a . And it is to be observed by the premises, 
that dower doth take away that estate which by the law doth descend 
(ut hie); but dower doth not take away that estate which [was] 
acquired, and gained by purchase. 4 Co. 1 22. Note the case and 
the diversity. *. 

Note, that bastard eigne die seised, and his issue do endow the 
wife of the bastard, the mhlier shall not enter upon the tenant in 
dower; for the right of the mulier was barred by the dying seised, 
and the descent; otherwise it is of a descent which doth take away 
entry only, and not the right. The same law is, if the wife of the 
father of the bastard eigne and mulier puisne , be endowed, yet the 
issue of the bastard shall have the reversion of it. 8 Co. loi b. 

A man seised of lands in fee, hath issue a son and a daughter by 
one venter, and a son by another venter, and dieth ; if the eldest 
son do make a lease forTife, against whom the wife of his father 
doth recover dower, and after the eldest son dieth, the sister shall 
have the reversion in fee, because the eldest son hath altered the 
reversion by his lease for life, and the tenant in dower* doth leave 
the reversion in the tenant for life. 8 Co. 35 b. 


§ 394. Also, if a woman be seised of land in fee, whereof I have 
right $nd title to enter, if the woman take husband, and have issue 
between them, and after the wife die seised, and after the husband 
die, and the issue enter, &c. in this case I may enter upon the pos- 
session of the issue, for that the issue comes not to the lands im- 
mediately bp descent after the death of the mother, &c. but by the 
death of the father. 

Contrarium tenetur P. 9 If. 7. per tout le court , and M. 37 II. 6. 


It is so in 37 II. 6. per cur. 9 II. 7. 24 5, it was so affirmed by 
all the court, which is contrary to Littleton in this case ; but lira. 
Entry Congeable, 92, saith, quod mirum ; for the descent in that 



b. 3. s. 394, 5, 6. 


DESCENTS. 


m 

case was but of a reversion, which doth not take away the entry of 
the disseisee accordant to Littleton ; therefore in this case quaere 
legem; and in [3 Co,] 34 o, this case is recited and not denied; 
whereby it seemeth the case, as it is set down in Littleton, is ap- 
proved : and in the case of Coke, note much good matter concerning 
this word “ immediate.” 


§ 395. Also, if a disseisor enfeoff his father in fee, and the father 
die seised of such estate, by which the land descend to the dis- 
seisor, as son and heir, *&c. in this case the disseisee may well enter 
upon the disseisor, notwithstanding th$ descent; for that as to the 
disseisin, the disseisor shall be adjudged in but as a disseisor, not- 
withstanding the descent, quia particeps criminis . 


This also is another limitation, and so also is the subsequent sec- 
tion; and by Horton, Justice, in 13/:<? 4. yb. 8, if a man dis§6ise 
me, and enfeoff his grandfather in fee, after whose death the lands 
do descend to his father, I shall not enter upon him because of the 
descent; but if the father die seised, so that the land descend to 
the son, who was the disseisor, my entry is lawful upon him, be- 
cause he did the wrong; by Hill according, 11 II. 4. 83 5. Perk* 
77 a . 5 H. 7. 6 6 , by Keble. 12 H. 8. 10. 24 H. 8. 3. 8 E. 4. 
19. 33 H. 6, 5. 18 E. 3. 25. 34 II. 6. 10 5, et seq. And by 

Keble , in Keilw. 127 a , if the disseisor enfeoff’ his father, and the 
father dieth seised, and the land descendeth upon the disseisor, yet 
the disseisee may have art assise if he will not enter, and such de- 
scent shall not put him from his action, or a writ of entry against 
his will. It is also a rule in the law, that no man shall take ad- 
vantage of his own wrong. 4 Co. 82 a, Corbet's case . And for 
the same cause it is, that an executor of his own wrong may not pay 
himself by retainer : 5 Co. 30 b : and to this purpose see other cases 
in 5 Co. 75 a. 


§396. Also, if a man seised of certain land in fee, have issue 
two sons, and die seised, and the younger son enter by abatement 
into the land, and hath issue, and dieth seised thereof, and the land 
descend to his issue, and the issue enters into the land ; in this case 
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the eldest son, or his heir, may enter by the law upon the issue of 
the younger son, notwithstanding the descent, because that when 
the younger son abated into the land after the death of his father, 
before any entry made by the eldest son, the law intends that he 
entered claiming as heir to his father. And for that the eldest son 
claims by the same title, that is to say, as heir to his father, he 
and his heirs may enter upon the issue of the younger son, notwith- 
standing the descent, &c. because they claim by the same title. And 
in the same manner it shall be, if there were more descents from 
one issue to another issue of the younger sdn. 


They that descend from one same parentage, who are next joined 
by nature, are next joined in love, an,d the makers of our law 
knowing it to be so, in respect thereof have established divers 
maxims : and therefore if the father died seised of lands, and the 
younger son enter, the eldest son shall not have an assise of mort 
[d' ancestor] nor a writ of right against him. But if there were 
sisters or brothers in gavelkind, the nuper obiit lieth between them, 
in case where the ancestor died seised ( 1 ) ; for the law doth intend, 
that he who is so near in blood, is also as near unto him in love, and 
therefore may not presume that his entry is as the entry of an enemy, 
but as the entry of his friend, done to preserve the inheritance in 
his absence : and ensuing this, which nature doth persuade, the 
common law hath not framed any action against him; and therefore 
also no descent of the younger brother, or of any of his issues, will 
bind the entry of the elder brother ; for, common law will not be- 
lieve, that any of them do claim any freehold or inheritance, but do 
rather hold it as bailiffs and friends to the elder, for which cause no 
descent will take away the entry. And such presumption is the cause 
that a collateral warranty made by the brother, or other of his blood, 
more further off^ is a bar unto him upon whom it doth descend 
without assets, and the law herein was made upon sufficient reason- 
able consideration ; for they that make laws, do not make them for 
things against nature, which are monstrous, and happen rarely, but 


(!) Two coparceners agree to present usurpation to put the other out of pos- 
by turns, the one of them does present session. OEliz. 269, pi. 20. Com. 58.— 
three or four times together, this is no Note in MS\ 
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for things which do stand with nature, and do often happen(l); 
and therefore the law doth presume, that he is as much advanced 
as hindered .by the warranty. Also brothers and cousins shall not 
wage battle in a writ of right between them, with liberty of battle ; 
and see more Plowd. 306 a. Finch, 7 b. 1 Ass. pi. 13. 29 Ass. 
pi. 54, where the law was taken in thie point, as it appeareth ac- 
cordingly in Manxells case, in the Com . fo . 6 a, 5, divers cases in 
our laws grounded upon presumption which are according unto 
reason, and [ to which they ] do give credit in such cases as unto 
the gospel. 

§ 397. But in this ca«e, if the father were seised of certain lands 
in fee, and hath issue two sons, and die, and the eldest son enter, 
and is seised, &c. and after the younger brother disseiseth him, by 
which disseisin he is seised in fee, and hath issue, and of this estate 
dieth seised, then the elder brother cannot enter, but is put to his 
writ of entrie sur disseisin , §c. to recover the land. And the cause 
is, for that the youngest brother come£h to the lands by wrongful 
disseisin done to his elder brother ; and for this wrong the law 
cannot intend that he claimeth as heir to his father, no more than 
if a stranger had disseised the elder brother which had no title, &c. 
And so you may see the diversity, where the younger brother en- 
ter eth after the death of the father before any entry made by the 
elder brother in this case, and where the elder brother enters after 
the death of his father, and after is disseised by the younger bro- 
ther, where the younger after dieth seised. 


Stabitur presumptioni donee probetur in contrarium . 5 Co. pt. I*. 
75. 4 Co. 715. Acta exteriora indicant interiora secreta . 8 Co. 
146 5. Nota bene , Dyer , 5 a. Attaint . 


§ 398. In the same manner it is, if a man seised of certain land 
in fee, hath issue two daughters and dieth, the eldest daughter en- 

(t) Lycurgus legem parricidis noluit instituere, propterea quod nullus adeo impios 
exiituuavit .— in MS. 



m 


DESCENTS* 


b« 3* s. 398, 9. 

tereth into the land claiming all to her, and thereof only taketh 
the profits, and hath issue and dieth seised, by which her issue 
enter, which issue hath issue and dieth seised, and the second issue 
enter, ^ et sic ultra , yet the younger daughter, or her issue as to the 
moiety, may enter upon any issue whatsoever of the elder daughter 
notwithstanding such descent, for that they claim by one same 
title, &c. But in such case where both sisters have entered after the 
death of their father, and were thereof seised, and after the eldest 
sister had disseised the younger of her part, and was thereof seised 
in fee, and hath issue, and of such estate dieth seised, whereby the 
lands descend to the issue of the elder sister, then the younger 
sister nor her heirs cannot enter, &c. causa qud suprh, #c. 


Vide sect . 384. The author saith, dx paticis dictis intendci'e 
plurima potes ; and in another place he saith, when the reason is 
one in several, eadem est lex , and therefore it seemeth this section, 
agreeing with the reason of the precedent section, might be omitted ; 
nevertheless for as much as his book was only made for the instruc- 
tion of his son, and other young students, therefore this was also 
added for explanation. And yet observe in both these cases, if the 
brother or sister, that was so in possession immediately after the 
death of their ancestors, had levied a fine with proclamations of all 
that land, according to the statute of 4 II. 7. cap. 24, such a fine 
had been a sufficient bar in law to the elder brother in the one case, 
and to the younger sister in the other of her moiety, the proximity 
of blood notwithstanding; for this is by a statute law, and is grounded 
upon another reason, expedit reipubliccc id sit finis litium . 


§ 399. Also, if a man be seised of certain lands in fee, and hath 
issue two sons, and the elder is a bastard and the younger mulier $ 
and the father did, and the bastard entereth claiming as heir to his 
father, and occupieth the land all his life, without any entry m^de 
upon him by the mulier , and the bastard hath issue, and dieth seised 
of such estate in fee, and the land descend to his issue, and his 
issue entereth, &c. in this case the mulier is without remedy, for he 
may not enter, nor have any action to recover the land, because 
there is an ancient law in this case used, &c. 
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Note in the beginning of this section, the words are, that if a 
man be seised of certain lands in fee, and hath issue two sons, and 
the eldest son is a bastard, and the younger brother is mulier , this 
word “ fee ” in this case must be intended fee simple, as we are 
taught before in sect. 293, and doth exclude fee tail; for the right 
of the mulier puisn&> and of his heirs, are not bound by such a 
descent in tail ( 1 ), as it is observed. Plowd. 57 a . 39 E . 3. pL ulL 
Note, that it doth appear in this section expressly, that in this case 
the mulier shall be barred, because of the continuance of the bas- 
tard’s possession, and his dying seised a la place, and the descent 
to his issue. And in 8 Co. 101 A, if* the bastard bom before es- 
pousals doth enter, amLhave issue, and dieth seised, this shall bar 
the collateral heir, and the lord by escheat, as well as the heir 
mulier ; but if the bastard have not any issue to whom it may de* 
scend, neither the mulier, nor the lord by escheat, nor the collateral 
heir of the mulier , are not bound by the bastard s continuing of pos- 
session, nor dying seised in place. 

§ 400. But it hath been the opinion of^ome, that this shall be .in- 
tended where the father hath a son bastard by a woman, and after 
marrieth the same woman, and after the espousals he hath issue by 
the same woman, a son or a daughter, and after the father dieth, &c. 
if such bastard entereth, &c. and hath issue and die seised, &c. then 
shall the issue of such bastard have the land clearly to him, as it is 
said before, &c. and not any other Bastard of the mother which was 
never married to his father ; and this seemeth to be a good and 
reasonable opinion : for such a bastard born before marriage cele- 
brated between his father a!hd his mother, by the law of holy church, 
is mulier , albeit by the law of the land he is a bastard, and so he 
hath a colour to enter as heir to his father, for that he is by one law 
mulier , (. scil .) by law of holy church. But otherwise it is of a bastard, 
which hath no manner of colour to enter as heir, ig so* much as lie 
can by no law be said to be mulier , for such a bastard is said in the 
law to be quasi nullius Jilius , %c. 

In this section Littleton doth distinguish of bastards, and in the 
civil law there are divers sorts of them, namely, jilii naturales $ nothi f 


(1) Sec Co. Lit. 243 b.^Ed. 
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manzeres, spurii, incesiuosi , whereof you may read in Dr. J Ridley's 
View of Civil and Ecclesiastical Law, fo . 199, 200. The bastard 
mentioned and intended is, films naturalis, and that the law of the 
church, or common law, is so as in this place is alleged, it doth 
appear by the statute of Merton, which was made in the 20th year 
of H. 8. cap. 19, rogaverunt omnes episcopi ut consentirent, quod 
nati ante matrimonium essent legitimi , sicut Hit qui nati sunt post 
matrimonium quantum ad successionem lice r edit apiam, quia ecclesia 
tales habet pro legitimis ; et omnes comites et bar ones und voce re - 
sponderunt , nolumus leges Anglia ? mid are qua hucusque usitatce et 
probatce sunt . Vide 4 Co. JVnf. fo. 2 a. Br acton, li. 2. fo* 63. 
Matrimonium subsequens legitimos facit quoad sacerdotium , because 
they are legitimate by the canon law, non quoad successionem , propter 
consuetudinem regium, quod se habet in contrarium . 8 Co . 101 a, b . 
Co. 65 a, «o/a. And by the way, this may be observed for an in- 
fallible argument, that those canons and ordinances of the church of 
Rome [did not derive their force from any authority which the court 
of Rome] had, to impose l^ws over all nations without state consent 
or allowance for by the same reason they might reject one canon, 
they might also reject alf/ See Sir John Davies' Boole, fo. 70 b, 
et seq. 5 Co. fo. 9 a, de jure regis ecclesiastico . Nevertheless 
because the pope’s canon laws were in part x*eceived throughout 
Christendom, therefore Littleton doth give this canon the title of 
$he law of the holy church ; and yet he, as it seemed, did not re- 
member that canon, when he [said] that William the Conqueror was 
called a bastartl, because he \#!s born before marriage had between 
his father and his mother, and that after he was born they were 
married; 18 E. 4. 30a; which indeed, if it had been by the im- 
perial and general law of France, would have made him wholly le- 
gitimate. See Seldcns Review of his itistory of Tithes. And it is 
observable, that though the canon of the church be not received 
with us, nor approved by the state allowance ; yet doubtless that 
canon was the original occasion, and colour of the law of lapse from 
the council of Lateran under Alexander the Third, where the canon 
was made for* the presentation within six months, and title of lapse 
given to the bishop in case the chapter were patron, and from the 
bishop to them, if he were patron ; which although it be not law 
with us in that case, nor also the difference between a lay and eccle- 
siastical patron, for number of months, allowing the lay-man but 
four months, it shew r eth itself certainly to be the original of the 
custom anciently and now used in the ordinary’s collation. In such 
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sort some other canons have been received into our law, as of bigainy 
in the council of Lyons, interpreted by the parliament under Edw. 1. 
and of pluralities in the council of Lateran, held by Innocent the 
Third, reigning our King John. See [Drayton's] Poliolbion,fo. 130, 
and the History of Tithes , cap . 12, fo. 387, et seq . this general 
council vouched to this purpose. 4 Co. 79#, et 55 6, et in Sir John 
Davies , 69 a. This same section doth shew, which also doth appear 
in other books of our law, that a man may be a bastard in the tem- 
poral law, and mulier in the civil law, and £ converso , a man en- 
gendered in adultery during the coverture, is mulier by the temporal 
law, and bastard by the civil law. 7 Cb. 44 a . 

If a woman elope froitf her husband, and have issue in adultery, 
the issue is mulier by our law; but by the spiritual law her issue is 
a bastard. 18 JS. 4. /o. 30 a. 7 IT. 4. 9. 11 //. 4. 14. Note the 
reason, wherefore a younger % son, who is born during the espousals 
of a lawful wife, is called mulier, seu films mnlieratus because this 
word mulier in Latin hath three significations; 1°. Sub nomine 
mulieris continetur quadibet focmina : 2°. Propria continetur mulier 
quce virgo non esl . 3°. Appellatione muli&ris in legibus Anglicc con- 
tinetur uxor ; so that filius natus exjustd uxore aqipellatur in legibus 
Angliaufilius mulier at us ; sicut bastardus dicitur a Grceco vocabulo , 
bassaris , id est, meritrix seu concubina , quia procreatur ex meretrice 
vel concubina . 8 Co. 102 b. 


§ 401. But in the case aforesaid, wfiere the bastard "enter after the 
death of the father, and the mulier oust him, and after the bastard 
disseise the mulier , and hath issue and dieth seised, and the isgue 
enter, then the mulier may *have a writ of entrie sur disseisin against 
the issue of the bastard, and shall recover the land, &c. And so 
you may see a diversity where such bastard continues the possession 
all his life without interruption, and where the mulier entereth and 
interrupts the possession of such bastard, &c. 


This case is a parallel to the sect . 397, and needs no other expo- 
sition. 


§ 402. Also, if an infant within age hath such cause to enter into 
atiy lands or tenements upon another, which is seised in fee, or in 

F F 
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fee tail of the same lands or tenements, if such man who is so seised, 
dieth of such estate seised, and the lands descend to his issue during 
the time that the infant is within age, such descent shall not take 
away the entry of the infant, but that he may enter upon the issue 
which is in by descent, for that no laches shall be adjudged in an 
infant within age in such a case. 


This case is also another limitation of the rule put, and therefore 
it is said in Dr. § Stud. li. 1. cap . 17. fol. 29 a, there be in many 
cases exceptions from the general grounds bf the law, as it is of this 
general ground, that it is % not lawful for any man to enter upon a 
descent ; yet the law excepteth from that ground an infant that hath 
right, and hath suffered such a descent. Where also you may read 
divers other cases of the same nature,* and it is not impertinent to 
declare at large wherein infants are protected by the law and where 
not. By the statute modo levandi fines , 18 E. 1, it appeareth, that 
a fine levied in the comma*.- place is such and of so great force, and 
of so puissant nature in itself, that it doth foreclose not only those 
that be parties and privies to the fuje, and their heirs, but all other 
people of the world which be of full age ; and so it appeareth also 
by the statute de donis conditio nali bus, made in 13 E. 1, that judg- 
ment final in a writ of right in the common place, shall bind all 
strangers, if they do not put ii| their claim within the year and day 
after the judgment and execution ; and yet the common law doth ex- 
cept infants ; for an infant hath not intelligence, nor cannot know his 
right, nor how to pursue it, by entry, or action. And note, at the 
common law an infant who was not bound to make claim within the 
year and day, was perpetually excepted, and for them and tbe^r 
heirs to make claim. 

Also, in the general statute made in the 4 H. 7. c. 34, touching 
fines, infants are excepted amongst others. The statute of Westm.2* 
cap. 25, is, # tha( if one named a disseisor in an assise do vouch a 
record, and doth fail at the day, he shall be imprisoned by a year ; 
yet if an infant disseisor vouch a record, and fail, he shall not be 
imprisoned, as it is adjudged in our book, Dr . Sud. fo . 147, by 
the statute conjunclim feoff atis , 34 E. 1. fo. 66 a. But if a tenant 
in assise be an infant, who do plead joint^tenancy, yet if the plea 
be found against him, he shall not be imprisoned, though the said 
statute be general, and doth not except an iiifaBt* Qr* $ Stm f» 
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147 b. according . Vide Far dinando Poulton , contrary , /of 15. So 
if an infant be a bailiff or receiver, and accounts before auditors 
assigned, and is found in arrearages, the auditors cannot commit him 
to the next gaol; and yet the statute of Westm. 2. cap. 11, is general, 
that they may commit all bailiffs and receivers; but infants, who have 
not discretion by the reasonable sense of the letter, are not meant or 
hound by that statute. Also, if an infant be convicted of the ravish- 
ment of the ward of another man, he shall not be imprisoned for the 
fine of the king, and yet the statute of Merton, cap. 6, is general, 
quicunque laicus qui inde convictus fuerit shall be imprisoned. Also, 
if a woman consent to a ravislier, the next of blood to her shall have 
a title of entry by the statute of 6 R. 2. cap. 6 ; yet if a woman that 
is an infant be ravished, and she consent# to the ravisher before the 
age of twelve years, the heir or next of blood, to whom the land 
should come, shall not ehter* and yet she is within the letter of the 
statute ; which is, si dominte jilice et alia * rnulieres consenserint ; yet 
she under the age is under the age of consent, because she at that 
age is without discretion, and so is within the purview of the words 
by act general ; and yet she is without tW purview by a reasonable 
sense added unto it. But [ (1) an infant shall be bound by the statute 
of cessavit and of waste, although ] those statutes be general, for 
cesser is an injury to the lord, and waste is injurious to the lessor, 
and he himself did acquire the estate ; and therefore an infant shall 
be chargeable for waste committed by a stranger. Dr. § Stud. fo. 29, 
et 147 b . If an infant lord, who hath title to enter into mortmain, 
doth not enter within the year ; 8 Co. 44 b ; or if an infant lord doth 
not enter into the lands of his villein, before that the villein hath 
aliened them, he shall be bound by laches ; for in that case he hath 
but a title to a thing, which* never was in him : and in divers cases 
at the common law laches of infants and other acts shall bind them, 
as for waives, stray, goods taken from them and offered to images, 
or wrecked, or taken by enemies, and not reprised before the setting 
of the sun, or sold in market overt, or acts done by them by reason 
of their office, as a gift of goods by an infant executor at id acts done 
by the king, being an infant, are for necessity, as an obligation for 
maunger et boyer ; Com. 364 b : where a principal case was ; a dis- 


(1) Almost all of this matter on the 
liability of infants, is taken from Plowden, 
whence these ward&are supplied : the re- 
ference at the bottom of the next page 

F f 


to Plowd. 364, is so far off, that the 
reader might be troubled to discover where 
this addition was taken from 

o 
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scisor did levy a fine with proclamations, the disseisee after' three 
years, and before five years, dieth, his heir being within age, who 
after the five years expired doth become of lawful age, and doth 
enter; and it was adjudged, that his entry was not lawful. If an 
infant doth acknowledge a statute, it shall not be avoided, but only 
during his non-age by audita querela , as fine shall by writ of error; 
for it shall be tried by inspection of the court, whether he be within 
age or not. Finch , .51 a. 10 Co . 43 a. The Register , 1506. Dyer f 
232 6. Vide Fard . Poulton , 96 b, contrary . Regularly if the estate 
of an infant be upon condition to be performed by the infant, whether 
it be by condition in fait 9 or condition in ^law, if the condition be 
broken during his minority, the land is lost for ever ; but if the con- 
dition in law be by force of a statute law, which doth give entry and 
no action, as if an infant do alien in mortmain, there, although the 
lord of whom the land is holden do enter, yet the right of the infant 
is not barred ; for if infant lessee for life do make a feoffment in fee, 
the lessor may enter for the forfeiture, because of the condition in 
law, but the infant is not thereby barred. [10 Co.] 44 6. 

§ 403. Also, if husband and wife, as in right of the wife, have 
title and right to enter into lands which another hath in fee, or in 
fee tail, and such tenant dieth seised, &c. in such case the entry of 
the husband is taken away upon the heir which is in by descent. 
But if the husband die, then the wife may well enter upon the issue 
which is in by descent, for that no laches of the husband shall turn 
the wife or her heirs to any prejudice nor loss in such case, but that 
the wife and her heirs may well enter, wl\jere such descent is eschewed 
during the coverture. 

§ 404. But the court holdeth, where such title is given to a feme 
sole , who after taketli husband which doth notenter, but suffer a 
descent, &c. there otherwise it is, for it shall be said the folly of the 
wife to takrf Su<& a husband, which entered not in time, &c. 


According to these two sections do agree 9 H. 7. 24a. Brooke's 
Entry Cong cable, 92. Dyer , 145. et vide Perk. \7 a. Vide sect . 
437. et 440, in Littleton, other cases framed upon the like reasons* 
that these cases are: read the sections, for I do here purposely omit 
them for brevity’s sake; et nota 8 Co. 1006. 
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$ 405. Also, if a man which is of non-sane memory, that is to say, 
in Latin qui non est compos mentis , hath cause to enter into any 
such tenements, if such descent, ut supra , be had in his life during 
the time that he was not of sound memory, and after dieth, his heir 
may well enter upon him which is in by descent. And in this case 
you may see a case, where the heir may enter, and yet his ancestor 
which had the same title could not enter. For he which was out of 
his memory at the time of such descent, if he will enter after such a 
descent, if an action upon this be sued against him, he hath nothing 
to plead for himself, or to help him, but to say, that he was not of 
sane memory at the time of such descent, &c. And he shall not be 
received to say this, for that no man of full age shall be received 
in any plea by the law to dibble his own person, but the heir may 
well disable the person of his ancestor for his own advantage in such 
case, for that no laches may be adjudged by the law in him which 
hath no discretion in such case. 


It is to be observed, there be four manners of non compos men - 
tis ( 1 ) ; 1st. Idiot, or fool natural; 2dly. that was of good memory, 
and by the visitation of God hath lost it; [3clly.] lunaticus qui gaudet 
lucidis intervattis; and sometimes is of good memory, and sometimes 
non compos mentis ; [4thly.] By his own act and default as a drunk- 
ard. 4 Co. 1255. This is a special case, wherein the heir may have 
special benefit and advantage, as an heir, where his father or other 
ancestor, to whom he is hejr, could not by the law have the same 
benefit or advantage ; for regularly the law is otherwise, whereof see 
sect. 734. and see^a special case also in 3 Co. 12a. in debt against 
the heir upon an obligation made by the ancestor, the plaintiff by 
the common law shall have all the lands, which descend unto the 
heir in execution against him, and yet he could not have execution 
of any part of the land against the father himself. 

The reason alleged for $ and in this present section is, because 
it is a maxim in law that no man of full age shall be received in any 
plea to be pleaded by himself to stultify and disable himself, and 
according is 5 E. 3. 70. et 35 Ass. pi. 10; but Fitz. N. B. 202 1), is 


( l) See Co. Lit. i*47 a. — Ed. 



DESCENTS. 


b. 3. *• 405, 6» 


454 

strongly of another opinion, and that a man, who is of nosMsane 
memory, may as well shew his unfeigned infirmity, which happened 
tinto him by the visitation of God, as he may shew his nonage, but 
this opinion of Fitzherbert is not law. But Littleton in this place 
doth say, that the heir may disable the person of his ancestor for 
his own advantage in this case, and with this doth agree, 4 Co. 
124 a: and as the heir may shew the disability of him who was non 
compos mentis , and avoid the deeds, grants, and feoffments, because 
he was privy in blood, so may his executors or administrators shew 
the insanity of their testator, or intestate, in other cases ; for they 
are privies in representation : and as Littleton saith, sect. 337, they 
represent the person of the testator, or intestate : yet this general 
rule hath some exceptions; for if an infant be executor to a man of 
full age, a release made by the infant executor of any goods or 
other things which belonged to him, a?, executor, do not bind him 
in the law, without full satisfaction, and a release in such case, if it 
had been made by the testator, whose person the executor is said 
to represent, the release had been good without satisfaction. 5 Co. 
27 a, 5. 


§ 406. And if such a man of non-sane memory make a feoff- 
ment, &c. he himself cannot enter, nor have a writ called Dum 
non fuit compos mentis , tyc. causa qua supra : but after his death 
his heir may well enter, or have the said writ of Dum non fuit 
comj)os mentis at his choice. The same law is where an infant 
within age maketh a feoffment, and dieth, his heir may enter, or 
have a writ of Dum fuit infra cctatem , 


This case is agreed to be law in the precedent section, being put 
of a feoffment made by a man who is not compos mentis ; but in 
4 Co. 125, a diversity is taken, between a bar of his right, and this 
case, whtehr is A bar of his entry, and action ; for in case of a bar 
of his right, his laches shall not prejudice him; but in such a special 
case he may plead and shew, that he was non compos mentis ; as if 
a man of non compos mentis be disseised, and the disseisor doth 
levy a fine, in this case, at the common law, he that was non compos 
mentis shall not be bound, although the year and day had passed ; 
but that he may enter, and this is to be proved by the statute do 
piodo levandi fines, which was made 18 E, j.: and so is the law at 
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this day upon thfe statute 4 H. 7. cap. 14. respectively : but laches 
shall bto & bar of his entry ; for if he be disseised, and the disseisor 
die seised, this descent shall take away his entry ; but after his 
death his heir may enter, and take advantage of the infirmity of his 
ancestor. Littleton doth conclude this, No laches may be judged 
by the law in him who hath no discretion in such a case, that is, 
having regard to his heir, and so note the diversity* 

It is also here concluded, that the same law is, where an infant 
within age doth make a feoffment, and dieth, his heir may enter, and 
have a writ dum fuit infra cctatem; the reason hereof is one in both 
cases, because the heir is no stranger to the infant, or to him that 
was non compos mentis: fold as unto this matter it is, to wit, that 
there be three manners of privities, ( soil . ) privity in blood, as the 
heir, who also must be such an heir that is inheritable: 2d. privity 
in estate, joint- tenants: videject. 634. Sd* privity in law, when the 
law without blood or privity* of estate, doth cast the land upon one, 
or doth make his entry lawful, as the lords by escheat, &c. But 
privies in estate shall not take advantage of the infancy of another, 
except in special cases; and privies in law shall never take benefit 
of the privity of the infancy, because he is a stranger to him; there- 
fore when the infant is dead without heir, the feoffment is unavoid- 
able. 8 Co. 43, Whittinghams case . 


§ 407. Also, if I be disseised by an infant within age, who 
alieneth to another in fee, and the alienee ditetli seised, and the 
lands descend to his heir, being an infant within age, my entry is 
taken away, &c. 

♦ 

§ 408. But if the infant within age enter upon the heir which is 
in by descent, as he well may, for that the same descent was during 
his nonage, then I may well enter upon the disseisor, because by his 
entry he hath defeated and taken away the descent. 

§ 409. In the same manner it is, where I am disseised, and the 
disseisor make a feoffment in fee upon condition, and the feoffee 
die of such estate seised, I may not enter upon the heir of the 
feoffee : but if the condition be broken, so as for this cause the 
feoffor enter upon the heir, now I may well enter, for that when the 
feoffor or his heirs ei|ter for the condition broken, the descent is 
utterly defeated, &c. 
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And according to the reason hereof is 8 Co. 44 a, for quando 
aMquid impeditur propter unum, eo remote , tollitur impedimentum , 
ae it is said, 5 Co. 77 a. in Paget's case ; ef, eodem modo quo quid 
constituitur 9 dissolvitur ; 4 Co. 1185. 


§ 410. Also, if I be disseised, and the disseisor hath issue and 
entereth into religion, by force whereof the lands descend to his is- 
sue, in this case I may well enter upon the issue, and yet there was 
a descent. But for that such descent cometh to the issue by the act 
of the father, soil, for that he entered iiffco religion, &c. and the 
descent came not unto him by the act of God, soil, by death, &c* 
my entry is congeable. For if I arraign in assise of novel disseisin 
•against my disseisor, albeit he after 6nter into religion, this shall 
not abate my writ, but my writ, notwithstanding this, shall stand 
in hisjJbrce, and my recovery against him shall be good. And by 
the sfine reason the descent which cometh to his issue by his own 
act, shall not take from me my entry, &c. 


And see sect. 200. that which is said touching this civil death* 

§411. Also, if f let unto a man certain lands for the term of 
twenty years, and another disseiseth me, and oust the termor, and 
die seised, and the lands descend to his heir, I may not enter; and 
yet the lessee for years may well enter, because that by his entry he 
doth not oust the heir who is in by descent of the freehold which is 
descended unto him, but only claimeth to have the lands for term 
of years, which is no expulsion from the freehold of the heir who 
is in by descent/ But otherwise it is, where my tenant for term of 
life is disseised, causa patet $ §c. 


But if the lessee for years be put out, and he in the reversion 
be disseised, and the disseisor doth levy a fine with proclamations, 
according to the statute 4 II. 7. cap. 24. and five years pass, as well 
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the lessor as the lessee are bound by their non-claim. 5 Co. 124, 
Sqffiris case; and 9 Co. 101, Margaret Podger's case; and the 
case in this section that lessee for years may enter a descent notwith- 
standing. 7 H. 7. 1 3a. 


§ 412. Also, it is said, that if a man be seised of lands in fee 
by occupation in time of war, apd thereof dieth seised in the time 
of war, and the tenements descend to his heir, such descent shall 
not oust any man of his entry ; and of this a man may see in a plea 
upon a writ of aiel, 7 Z2! 2. 


It is well said in 10 Co. fo. 82. ct 127, judicis ojpcium est , ut res , 
ita rerum tempora queerer queesito tempore tutus eris; for if im- 
prisonment be a sufficient excuse to avoid a descent, as it is declared 
sect . 436. much more in this case, if a man be disseised of his lands in 
time of war, the disseisee in this case enter, and no negligence 
in such case shall be imputed unto the disseisee ; for the law doth 
presume, and also direct all men in time of hostility and war to em- 
ploy their care and diligence in defence of the commonwealth, and 
about the vanquishing and expulsion of the common enemy: and 
it is holden, 6 E. 3. 41, that if a presentment to a church be by an 
usurper in the time of war, and the institution and induction are in 
time of peace, yet all shall be void ( 1 ), which is vouched in 1 Co. 99 b. 
and in the 2d part 95: and in the time of war a man may justify 
the making of bulwarks in another man’s lands, without any licence 
of the owner, as it is agreed in Dyer , fo. 3 6 A. 9 E. 4. 23a. 21 //. 7. 
27 b. 36//. 8. Dyer 9 60 a. and therefore also 36 a. if enemies do 
commit waste in the lands of a lessee for years, or for life, as in 
pulling down houses, or by fire consuming them, or by felling of 
timber trees thereupon growing, the lessee is dispunishable. If in 
the time of war the enemy open a common gaol, whereby the pri- 
soners do escape*, yet shall [the gaoler] be free from punishment ; 
but otherwise it is if the prison be broken open by traitors apd 
rebels: see the reason made in 4 Co. 84 a. et fo. 8 2b. If tenants 
by elegit be interrupted to take the profits of the lands by reason 


(1) See Co. Lit. *49 Ed. 
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of Wars, lie shall not hold over; but this shall be in the disadvan- 
tage of the tenant by elegit, as it is adjudged 19 JB. 1* tit . Exe* 
coition, 14 6. 

§ 413. Also, that no dying seised, where the tenements come to 
another by succession, shall take away the entry of any person, &c. 
As of prelates, abbots, priors, deans, or of the parson of a church, 
or of other bodies politic, &c. albeit there were twenty dyings seised, 
and twenty successors, this shall not put any man from his entry. 

More shall be said of descents in the nest chapter. 


This last section may well be agreed; for it doth not agree with 
the cases and rules put in the beginning of the chapter; for descents 
which do take away entries must be in cases when the lands do de- 
scend from the disseisor to his heir, ergo not in cases of succes- 
sion; for a corporation o»*body politic is invisible, infeasible, and 
immortal, nay, it hath no soul; for it is framed by the policy of man, 
and it is said in 7 Co. 105. and in his 10th party 325 , and therefore 
a body politic or a corporation cannot, as a body politic, neither 
make or take homage. 33 H. 8. tit . Fealty . Brooke, 5. But some 
then have double capacities, either to purchase lands to them and 
to their successors, or to them and to their heirs. Plowd. 234. 

but nota , some corporations and their successors shall be barred, 
arid bound by the Statute of Fines, made 4 H. 7. cap. 24, and non- 
claim; and the successors of some corporations are not bound by 
the statute, viz. mayors and commonalty,* dean and chapter, colleges 
and such like are barred, and the statute doth extend to them; for 
they have absolute estates and authority; but the successors of 
bishops, dean sole seised, parson, vicar, or prebendary, and sucH 
like, are not within that statute; for such cannot depart with their 
possessions, ^witjiout the consent of others, and have not absolute 
authority bver their possessions. Plowd.375b. el 538 a, and in 
11 Co. 695. et 78 b. 
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§ 414. Continual claim is, where a man hath right and title to 
enter into any lands or tenements whereof another is seised in fee, 
dr in fee tail, if he which hath title to enter makes continual claim to 
the lands or tenements before the dying seised of him which holde&i 
the tenements, then albeit that such tenant dieth thereof seised, 
and the lands or tenements descend to his heir, yet may he who 
hath made such continual claim, or his heir, enter into the lands or 
tenements so descended,* by reason of the continual claim made, 
notwithstanding the descent. As in case that a^ man be disseised, 
and the disseisee makes continual claim to the tenements in the life 
of the disseisor, although thjft the disseisor dieth seised in fee, and 
the land descend to his heir, yet may the disseisee enter upon the 
possession of the heir, notwithstanding the descent. 


By the last chapter may appear, as also by the recital of the sta* 
tute 82 H. 8. cap. 33, the mischief which was at the common law, 
whereby men, that had right to lands and tenements, were put from 
their entry, if the disseisor had of such lands died seised ; and in 
this chapter is shewed, how the said common law did provide a rea- 
sonable remedy in that case, although the disseisee did not enter ac- 
cording to his title, or perad venture durst not, for fear of battery, 
or death; that is to say, by making his claim in due form of law. 


§ 415. In the same manner it is, if tenant for life alien in fee, he 
ip the reversion or he in the remainder may enter upon the alienee* 
And if such alienee dieth seised of such estate without continual 
claim made to the tenements, before the dying seise<| of # the alienee, 
and the lands, by reason of the dying seised of the alienee, descend 
to his heir, then cannot he in the reversion nor he in the remainder 
enter. But if he in the reversion or in the remainder, who hath 
cause to enter upon the alienee, make continual claim to the land 
before the dying seised of the alienee, then such a man may enter 
after the death of the alienee, as well as he might in his life-time. 
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And in 15 23. 4. 28 a, Littleton saith, that continual claim shall 
always be made by him who hath title to enter, and in whose life 
the dying seised was, and by no other, quod Brian, concessit; and 
in this case, he in the reversion, or in remainder, is the person to 
whom the immediate title is given, because when the tenant for life 
doth alien in fee, which was to the disherison of him in the rever- 
sion, or remainder, the estate, which the lessee for life had, was 
thereby forfeited. Vide 1 Co. 15, 16. 


§ 416. Also, if land be let to a man for term of his life, the 
remainder to another for term of life, the remainder to the third in 
fee, if tenant for life alien to another in fee, and he in the remainder 
for life maketh continual claim to the land before the dying seised 
of the alienee, and after the alienee dieth seised, and after he in the 
remainder for life die before afty entry made by him, in this case he 
in the remainder in fee may enter upon the heir of the alienee, by 
reason of the continual claim made by him which had the remainder 
for life; because that such right as he had of entry, shall go and 
remain to him in the remainder after him, insomuch as he in the 
remainder in fee could not enter upon the alienee in fee during the 
life of him in the remainder for life, and for that he could not then 
make continual claim. (For none can make continual claim, but 
when he hath title to enter, &c.) (1). 


By the way is observable, if tenant for life be, the remainder for 
life to another, &c. and the first tenant doth commit a forfeiture of 
his estate, by alienation in fee or otherwise, that he in the remainder 


(l) Littleton/ inlthis section saitlt, See. 
which doth imply «omcthing to be under- 
stood, and under the favor of this book 
he in remainder for life may not enter : 
so is 90 Ass . pi 64. so there is a case in 
4>5 Ass. pi. 7, a remainder to B. and bis 
wife in special tail : the wife dieth, so 
that the husband is tenant in tail after 


possibility, and then the tenant for life 
doth make a feoffment or any other for- 
feiture, the tenant in tail after possibility 
may not enter ; for it is not to his dit- 
her itance, who had not inheritance id him. 
Tenant pour 20 ans fait base ptwr 
lessee fait feoffment , le premier lessee pent 
enlrer ; adjudged.— JSote in MS. 
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for Ufe may presently enter, because of the forfeiture. But if a 
copyholder for life, where the remainder is over for life, doth com- 
mit a forfeiture, he in the remainder cannot enter until the death of 
the first tenant for life; for the estate of him in remainder for life 
is to commence in possession post mortem , but the lord, and he shall 
retain it during the life of him that did commit the forfeiture. 9 Co. 
107 a, See in Dyer, 16 et 17 Eliz . that the tenant for life in re- 
mainder may not enter for forfeiture. Dyer , 339, pi. 44. 43 Ass • 
45. 

Also, this may be observable, though it be not incident to this 
present section; if a man seised of lands in fee do thereof make a 
lease for life to J. at S. the remainder to J. at N. for life, in this 
case J. at S. is not to be punished for any waste to be committed by 
him, because of the mean remainder for life; »lt if J. at N. die, 
then he in the reversion may maintain his action of waste, against 
J. at S.; for it was to the disheritance of him in the remainder in 
fee, and now the impediment, which* was the mean estate for life, 
is taken away, et rernoto impedimento emergit actio . 5 Co. 7 6 b. 
Paget's case . But if lessee for life be, tl^ remainder for years, and 
the tenant for life doth commit waste, he in the reversion or re- 
mainder may presently bring his action of waste, the mean interest 
for years notwithstanding. Fitz. N. B. 59 H. /. ratio differentia 
patet . 

And note in this section, that the continual claim which he in the 
remainder * did make, shall give advantage to him in the remainder 
in fee to enter ; for so much as he in the remainder in fee could not 
enter upon the alienee in fee, during the life of him in the remainder 
for life; for impotentia excusat legem , and in many cases the act of 
one shall give advantage ami benefit unto another. Vide sect . 307. 
308. 

But if lands be let to a man for term of his life, the remainder 
to another for term of years, the remainder to a third person in fee, 
if the tenant for term of life do alien to another in fee, and he in 
remainder for years doth make continual claim in due form, after 
which the alienee dieth seised, and the lease for years ’doth deter- 
mine, this claim, made by the termor shall not be beneficial to him 
in the reversion, but he is barred by the descent on the part of the 
feoffee; for the lessee for years by his entry or claim, doth not induce 
the freehold, but only a chattel, which is not sufficient in this case. 
Vide sect, 411. 
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$ 417. But it is to be seen of thee, my son, how and in what 
manner such continual claim shall be made : and to learn this well, 
three things are to be understood. The first thing is, if a man hath 
cause to enter into any lands or tenements in divers towns in one 
same county, if he enter into one parcel of the lands or tenements 
which are in one town, in the name of all the lands or tenements, 
into the which he hath right to enter, within all the towns of the 
same county ; by such entry he shall have as good a possession and 
seisin of all the lands and tenements whereof he hath title of entry, 
as if he had entered in deed into ever)' parcel : and this seemeth 
great reason. 

§ 418. For if ajpman will enfeoff another without deed of certain 
lands or tenements, which he hath in many towns in one county, 
and he will deliver seisin to the feoffee, of parcel of the tenements 
within one town in the name of all the lands or tenements which he 
hath in the same town, and in other towns, &c. all the said tene- 
ments, &c. pass by force ‘til the said livery of seisin to him to whom 
such feoffment in such manner is made, and yet he to whom such 
livery of seisin was made, hath no right in all the lands or tene- 
ments in all the towns, but by reason of the livery of seisin made 
of parcel of the lands or tenements in one town : ct multo fortiori, 
it seemeth good reason that when a man hath title to enter into the 
lands or tenements in divers towns in one same county, before entry 
hy him made, that by the entry made by him into parcel of the 
lands in one town, in the name of all the lands and tenements to 
which he hath title to enter within the same county, this shall vest 
a seisin, of all in him, and by such entry he hath possession and 
seisin in deed, as if he had entered into every parcel. 

i 419. The second thing to be understood is, that if a man hath 
title to enter into any lands or tenements, if he dares not enter into 
the same lands or tenements, nor into any parcel thereof for doubt; 
of: beating, or for doubt of maiming, or for doubt of d pnify jf he 
goeth and appiqaeb as, near to the tenements as he dare for 
doubt, and by word claim the lands to he his, presently' by s uc h 
claim he hath a possession and seisin in the lands, as welt as if he 
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had entered m deed, although he never had possession or seisin of 
the same lands or tenements before the said claim. 


And it is to be observed, in Plowderis Cotq. fo . 93 a, that every 
coming upon the land is not an entry ; for it was said, that Littleton 
in his book doth hold the law to be, that continual claim ought to 
be made upon the land, if he dare come thither ; and in this case, 
if he come upon the land and make [ claim ] and depart bye and 
bye, this shall not to his disadvantage be adjudged an entry to all 
purposes, but only for this particular cause, scilicet , to make his 
continual claim; for he nfay have an assise of the first disseisin, and 
recover damages from the first day to .the day of assises for his 
intent was to make claim, and not to take the ’profits, or to expel 
the tenant utterly, and to keep the possession : and so the intent 
of the coming upon the land is to be respected. Vide in Longo § 
5 E . 4. 60, in Babington 9 s case . 

Nota , when continual claim or livery of seisin is to be made of 
or into divers several parts and parcels^within one county, there # if 
it be executed in one town or place, within the said shire, in the 
name of all, it is sufficient in law, and the cause and reason thereof 
is, to avoid infinite and unnecessary labour ; infinitum in jure re - 
probatur , et lex non cogit ad vana et inutilia per agenda : also, it is 
a presumption in law, that no man is ignorant of such open acts or 
things done within the same shire, where he is commorant, for the 
law is, if a felon be % attainted, and after one other in the same 
county doth receive him, and aid him, he shall be accessory, 
although he had not known him to be a felon ; for in Fitz. Abr . tit. 
Corona , 377, it is thus. • 

Nota , when a man is indicted of receiving one who is outlawed 
in the same county, he shall lose life or member, secus esset in alio 
comitatu . Vide Stamf. Pleas del Coron . li. 1. cap . 46. and U. 2. 
cap . 32. See Fdrd. Poulton , fo. 138 6. sec. 14. ibidem. And the 
reason is, because every coimty is an entire body in the eye of the 
law, in respect of the special and distinct government thereof. See 
sect . 61. 


§ 420. And that the law is so, it is well proved by a plea of an 
assise in* the book of assises, anno 38 E. 3. p. 32. the tenor whereof 
followeth in this manner. In the county of Dorset, before the jus-* 
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tices, it was found by verdict of assise, that the plaintiff which 
had right by descent of inheritance to have the tenements put in 
plaint, at the decease of his ancestor was abiding *in the town where 
the tenements were, and by parol claimed the tenements amongst 
his neighbours, but for fear of death he durst not approach the 
tenements, but bringeth his assize, and upon this matter found, it 
was awarded that he should recover, &c. 


See sect. 412, where you may see, that in time of war, if enemies 
do take away a man’s goods, the law doth require that he, for the 
recovery of his goods again, should, be bold, valiant, and diligent. 
Vide 7 E. 4. 14 a. For in such^cases, licitum est vim vi expellere ; 
but in time of peace, the lanw ’doth allo*r of fear and doubt of maim 
or for doubt of manslaughter, tributum tst enim omni animali, tit se, 
vitam corpusquc tueaiur and therefore it giveth to the party 
remedy by continual claim to continue his right. Vide 14 H. 4. 
13 b. Also livery and sCi&in may be made in divers cases within 
the view, whereof see in Dyer, 18 b. et fo. 33 b. 


§ 421. The third thing is to know within what time and by what 
time the claim which is said continual claim shall serve and aid him 
that maketh the claim, and his heirs. And as to this it is to be 
understood, that he which hath title to enter, when he will make 
his Claim, if he dar$ approach the land, then he ought to go to the 
land, or to parcel of it, and make his claim 5 and if he dare not ap- 
proach the land for doubt or fear of beating, or maiming, or death, 
then, ought he to go and approach as near as he dare towards the 
land, or parcel of if, to make his claim. 


Nota, the cause and reason wherefore continual claim ought to 
be made upon the land, or in cases of fear and doubt, fts is afore- 
said, so near the land as he dare go unto it, is, that thereby notice 
may be given to the country, quod tota curia affirmatoit. * 9 H. 4. 
fo. 6 a. See sect. 179. 
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$ 433- And if his adversary who occupieth the land, dieth seised 
in fee, or in fee tail, within the year and a day after such claim, 
whereby the lands descend to his son, as heir to him, yet may he 
which makes the claim enter, u^on the possession of the heir, &c. 

§ 423. But in this case after the year and the day that such claim 
was made, if the father then died seised the morrow next after the 
year and the day, or any other day after, &c. then cannot he which 
made the claim enter ; and therefore if he which made the claim 
will be sure at all times that his entry shall not be taken away by 
such descent, &c. it behoveth him that within the year and the day 
after the first claim made, to make another claim in form aforesaid, 
and within the year and the day after the second claim made, to 
make the third claim in the same manner, and within the year and 
the day after the third cl^tin to make another claim, and so over, 
that is to say, to' make a claim within every year and day next after 

■ j?' * 

every claim made during the life of his adversary, and then at what 
time soever his adversary dieth seised •his entry shall not be taken 
away by any descent. And such claim in such manner made, is 
most commonly taken and named ? Continual Claim of him which 
maketh the claim, &c. 

* ^ 

§ 424. But yet in the case aforesaid, whete his adversary dieth 
within the year and the day next after the claim, this is in law a 
continual claim, irusamuch as his adversary withiti the year and the 
day next after the same claim dieftu For he which made his claim 

0 JV 

needeth not to make any otheB* claim, but wliat time he will 

■ i? *&*.. 

within the same year and day, &c. 

§ 425. Also, if the adversary be disseised within the year and 
the day after such claim, and the dissfeisor -thereof dieth ‘seised 
within the year and the day, &c.^such dying fceised shall not grieve 
him which made the claim, *>jbut that lie may enter, For whoso- 
ever he be tha| dieth seised within the year and the day after such 
claim made, this shall not hu£t*him that made the claim, but that 
he ntay enter, *&c. albeit there were many dyings seised, and many 
descents within the same ye^r and clay, &c. 


G Q 
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Nota , this space of time, of a year and a day# hath divers appli- 
cations in our law, and a year and a day in many cases the law doth 
appoint for a convenient time ; as by the statute de modo levando 
fines , made 18 E. 1. a year and day is given to make claim : and so 
it doth appear also by the statute de donis conditiorialibus , made 
13 E. 1, : so judgment final in a writ ©f the Common Bank shall bind 
all strangers, if they do not put [in] their claim within a year and 
a day after the judgment and execution ; for in that case the year 
and day shall be accounted after execution ; for by transmutation 
of possession the country hath notice of it. 8 Co. 100. Also in 
cases of estrays, if the owner, proclamations being made, do not 
claim it within a year and a day, it is forfeited ; so a year and a 
day is given in case of appeal, and in case of descent after entry 
or claim ; of a villein who dbes continue within the ancient demesne 
of the king ; and of the death of a man who hath a blow or wound ; 
Protections . Fitz. N. B, 28 D. de essoins de service le roi. And 
the year and day in case of wreck shall be accounted from the 
taking or seizure of them, as wreck; for although the property is 
in law vested in the law before seizure, yet, till the lord do seize 
and take it into his actual possession/ it is not notorious who doth 
challenge or claim the wreck, nor to whqin the owner may resort 
to make his claim, and to shew his proofs. 5 Co. 107 b, in Sir 
Henry Constable's case. Vide 4 Cdl 100 a ( 1 ). Fitz. tit. Non- 
ability, 26, where it is holden, though a man or a woman be never 
professed, yet if they do remain by a ,year % and a day in the order, 
they shall be taken as professed, and not after to be deraigned: 
also Poliolbion , 270, that the space of forty days, as well as a. year 
and a day, hath with us divers applications ; as in assise of fresh 
force, and the widow's quarantine, &c. ; and to this purpose see in 
Plowd. 172 a. 

§ 426. Also, if a man be disseised, and the disseisor dieth seised 
within the year and day next Sifter the disseisin made, whereby the 
tenements descend to his heft*, ift this Case the entry of the disseisee 
is taken away, For the year and day which should aid the disseisee 
in such case, shall not be taken from the time of title of entry 
accrued unto him, but only from the time of the claim made by him 


(l) This reference is incorrect, and I have been unable to give the right one.— Ed. 
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in manner aforesaid. And for this cause it shall be good for such 
disseisee to make his claim in as short time as he can after the dis- 
seisin, &c. 

§ 427. Also, if such disseisor occupieth the lands forty years, 
or more years, without any claim made by the disseisee, &c. and 
the disseisee a little before the death of the disseisor makes a claim 
in the form aforesaid, if so it fortuneth that within the year and the 
day after such claim the disseisor die, &c. the entry of the disseisee 
is congeable, &c. And therefore it shall be good for such a man 
which hath not made claim, and which hath good title of entry, 
when he hearetli that his adversary lieth languishing, to make his 
claim, &c. 

§ 428. Also, as it is said in the cases put, where a man hath title 
of entry by cause of a disseisin, &c. the same law is where a man 
hath right to enter by cause of another title, &c. 


NegUgentia simper habet comitem infortunium . 8 Co. 133 a. 
Vigilantibus non dormientilus subveniunt jura. 2 Co. fo. 10 et 28. 
See at this day the statute made 21 Regis Jacobi , cap. 16. 


§ 429. Also, of the said foresayings thou mayst know ( my son ) 
two things. One is, where a man hath title to enter upon a tenant 
in tail, if he maketh such a claim to the land, then is the estate 
tail defeated, for this claim is as an entry made by him, and is of 
the same effect in law as if he had been upon the same tenements, 
and had entered into the |£^ne, as is before said. And then when 
the tenant in tail immediately after such claim continue his occupa- 
tion in the lands, this is a disseisin made of the same tenements to 
him which made such claim, and so by consequent, the tenant then 
hath a fee simple. 

Here is shewed the effect and operation of continual claim, and of 
tiie law in that case: vide of this matter 3E. 4. 25 a. 7 H. 6. 20. 

g a 2 
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9 H. 4. 6. 22 E. 4. 28 ft : for continual claim is as much as an 
actual entry; for it shall defeat a warranty. 11 H. 6. 51. 14H. 4. 5. 


§ 430. The second thing is, that as often as he which hath right 
of entry maketh such claim, and this notwithstanding his adversary 
continue his occupation, so often the adversary doth wrong and dis- 
seisin to him which made the claim. And for this cause so often 
may he which makes the same claim for every such wrong and 
disseisin done unto him, have a writ of trespass, Quare clausum 
fregit, 8fc. and recover his damages, &c. 


Nota, that after continual claim in t due form of law made, as 
aforesaid, the party grieved may have an action of trespass, quare 
clausum fregit, and recover his damages, although he had no other 
actual possession in the lapds or tenements. 


§ 431. Or he may have a writ upon the statute of R. 2. made in 
the fifth year of his reign, supposing by his writ that his adversary 
had entered into the lands or tenements of him that made the claim, 
where his entry was not given by the law, &c. and by this action 
he shall recover his damages, &c. And if the case were such, 
that the adversary occupied the tenements with force and arms, or 
with a multitude of people at the tirrtfe of such claim, &c. "imme- 
diately after the same claim may he which made the claim for every 
such act have a writ of forcible eptry, a*d shall recover his treble 
damages, &c. 


Or he may have his remedy by a writ upon the statute made 
5 R. 2. cap. 7 ; or, in case such entry be made with force and arms, 
the party may have his remedy against such his adversary by a writ 
of forcible entry, and thereby recover his treble damages by the 
statute made 8 f£. 6. cap. 9. and if the reader be desirous to read 
at large of these matters, see in Fard. Poulton’s book, fo. 34. 
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§ 432. Also, it is to be seen, if the servant of a man who hath 
title to enter, may by the commandment of his master make con- 
tinual claim for his master or not. 

§ 433. And it seemeth that in some cases he may do this : for if 
he by his commandment cometh to any parcel of the land, and 
there maketh claim, &c. in the name of his master, this claim is 
good enough for his master, for that he doth all that which his 
master should or ought to do in such case, &c. Also if the master 
saith to his servant, that he dares not come to the land, nor to any 
parcel of it, to make his claim, &c. and that he dare approach no 
nearer to the land than to such a place called Dale, and command 
his servant to go to the same place of Bale, and there make a claim 
for him, &c. if the servant do this, &c. this also seemeth a good 
claim for his master, as his master were there in his proper 
person, for that the servant did all that which his master durst 
and ought to do by the law in such a case, &c. 

§ 434. Also, if a man be so languishing, or so decrepid, that he 
cannot by any means come to the land, nor to any parcel of it, or 
if there be a recluse, which may not by reason of his order go out 
of his house, if such manner of person command his servant to go 
and make claim for him, and such servant dare not go to the land, 
nor to any parcel of it, for doubt of beating, maim, or death, &c. 
and for this cause the servant cometh as near to the land as he 
dareth for such doubt, and maketh the claim, &c. for his master, it 
seemeth that such claim for his master is strong enough, and good 
in law. For otherwise his master should be in a very great mis- 
chief ; for it may well be that such person which is sick, decrepid, 
or recluse, cannot find any servant which dare go to the land, or to 
any parcel of it, to make the claim for him, &c. 


These three sections are framed according to that rule, a ser- 
vant is bound to obey all his master’s commandments lawful ; also 
another rule there is, qui per alium facit per seipsnm facere vide fur, 
et e con verso quod per me non possum, nee per alium , as it is in 
11 Co. 87 a: but if a stranger of his own head do enter into the 
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land, for and in the name of him that hath right, and doth make 
continual claim, and that without commandment precedent, or assent 
subsequent, this is not good ( 1 ). 9 Co. 106 a. nota librum ; et 
ibid. 76. Combe's case . Nota, and here observe, as also it is ob- 
served in 9 Co . 76 b , and 77 a . that when a man hath authority to 
do or make any act as a servant, or as attorney, he ought to do it 
in the name of him who doth give the authority ; for he doth ap- 
point the attorney to be in his place, and to represent his person; 
and therefore the attorney cannot do it in his own name, nor as his 
proper act, but in the name and as the act of him who gave the 
authority. The same law is, for him that hath authority by letter 
of attorney to make livery and seisin. * 


§ 435. But if the master of such servant be in good health, and 
can and dare well go to the lands, or to ^parcel of it, to make his 
claim, &c. if such master command his servant to go to any parcel 
of the land to make claim for him, and when the servant is in going 
to do the commandment of nis master, he heareth by the way such 
things as he dare not come to any parcel of the land to make the 
claim for his master, and therefore he cometh as near to the land as 
he dare for doubt of death, and there maketh claim for his master, 
and in the name of his master, &c. it seemeth that the doubt in 
law in such case shall be, whether such claim shall avail his master 
or not, for that the servant did not all that which his master at tho 
time of his commandment durst have done, &c. Qucere. 


JDerivativa potestas non j)otest esse major primilivd. Finch , 
fo. 4 5. 

§ 486. Also, some have said, that where a man is in prison and 
is disseised, and ftie disseisor dieth seised during the time that the 


(1) Lord Coke says, If an infant or this regularly shall vest the lands in then* 

any man of full age have any right of without any commandment precedent, or 

entry into any lands, any stranger in the agreement subsequent. Co. Lit. 
name and to the use of the infant or man Ed . 

of full age may enter into the lands, and 
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disseisee is in prison, whereby the tenements descend to the heir 
of the disseisor, they have said, that this shall no't hurt the dis- 
seisee which is in prison, but that he well may enter, notwithstand- 
ing such a descent, because he could not make continual claim 
while he was in prison. 

§ 437. But the opinion of all the justices, P. 1 1 H. 7. was, that 
if the disseisin be before the imprisonment, although the dying 
seised be, he being in the prison, his entry is taken away. 

And also, if he which is in prison be outlawed in an actio® of 
debt or trespass, or in $n appeal of robbery, &c. he shall reverse 
this outlawry pronounced against him, &c. 

§ 438. Also, if a recovery be by default against such a one as is 
in prison, he shall avoid tl\e judgment by a writ of error, because 
he was in prison at the tkne of the default made, &c. And for 
that such matters of record shall not hurt him which is in prison, 
but that they shall be reversed, &c. d multo fortiori , it seemeth 
that a matter in fact, soil, such descent fiad, when lie was in prison, 
shall not hurt him, &c. especially seeing he could not go out of 
prison to make continual claim, &c. 


The reason in these cases of imprisonment is, because he, that 
is imprisoned by judgment of law, ought to be in salvd et arctd 
custodid , that is to say, salvd unto the party at whose suit he is in 
prison, because he must be in such strong prison, that he do not 
escape, and arctd, in respect he ought to be kept close without 
conference with others, or intelligence of things at large, and may 
not go out of prison to make his claim ; and that is cause also, that 
a recovery by default against him in a real action shall not bind him, 
but he may reverse it by writ of error, as it appeareth 5 /?. 3. 
fo. 50 b . and 4 E. 2. tit . Discept . 51. in Fitz. anil M our author . 
Vide 8 Co. 1005: but the printer did mistake the book here 
vouched in the 437 sect, for it must be 9 II. 7. 24 b ( 1 ). See in 
Brooke , tit . Entry congeable , 91. and in Dyer , 143, in fine. 


(t) Lord Coke uotices the sarae error. Co. Lit. 259 Ed. 
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The Duke of Norfolk, Set 4 P. et M. 139. pL 33, was disseised, 
being in prison, and a descent cast, but it would not bind him, 
though it would those in the remainder, because it was in prison. 


§ 439. In the same manner it seemeth, where a man is <out of 
the realm in the king’s service, for the business of the realm, if 
such a one be disseised when he is in service of the king, and the 
disseisor dieth seised, the disseisee being in the king’s service, that 
such descent shall not hurt the disseisee ; but for that he could not 

c 

make continual claim, it seems to them that when he cometh into 
England, he may enter upon the heir of the disseisor, &c. For 
such a man shall reverse an outlawry pronounced against him during 
the time that he was in the king’s service, &c. therefore, & multd 
fortiori , he shall have aid and indemnity by the law in the other 
case, &c. 



As imprisonment is a good excuse and defence in the precedent, 
so it is, if beyond the sea in another realm in the king’s service ; 
for in respect of the several places the disseisee could not be in 
another realm, and in England also at one time : also when the 
king’s service is by the disseisee to be performed in another realm, 
where he is at the time of the disseisin done to him ; the king’s 
service, which is there to be performed, is to be preferred before 
his private at home; and therefore the law doth requite his obe- 
dience in that behalf under protection^ so that no prejudice shall 
come unto him in the interim touching his private lands or estate 
within England. Obedientia est legis essentia . 


§ 440. Also, others have said, that if a man be out of the realm, 
though he be not in the king’s service, if such a man being out 
of the realm be disseised of lands or tenements within the realm, 
and the disseisor die seised, &c. the disseisee being out of the realm, 
it seemeth unto them, that when the disseisee cometh into the realm, 
that he may well enter upon the heir of the disseisor, &c. and this 
seemeth unto them for two causes : one is, that he that is out of the 
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realm cannot have knowledge of the disseisin made unto him by 
understanding of the law, no more than that a thing done out of the 
realm may be tried within this realm by the oath of twelve men; 
and to compel such a man to make continual claim, which by the 
understanding of the law can have no knowledge or cognizance of 
such disseisin made or done, this shall be inconvenient, namely, 
when such a disseisin is done unto him when he was out of the 
realm, and also the dying seised was done when he was out of the 
realm ; for in such case he may not by possibility after the common 
presumption make contipual claim; but otherwise it should be if 
the disseisee were within the realm at the time of the disseisin, or 
at the time of the dying seised of the disseisor. 


And in 8 Co. 101, in Sir Richard Ledford's case , it was re- 
solved, that he that is out of the realm in such a case, although he 
was not in the king’s service, yet he *ball not be barred from his 
entry ; because he could not by intendment of law have notice. 
And at the common law he should not be barred by non-claim upon 
a fine, or upon a writ of right ; and there you may read divers books 
vouched for the proof thereof. And in this case it is, that things 
made out of the realm cannot be tried within the realm, by the oath 
of twelve men, but of that matter, nota Dowd ales case, in 6 Co. 
46, where it is said, that things merely and totally done beyond the 
sea, shall not be tried here in England ; but if a contract be made 
in England, for a thing to be done beyond the sea, this matter may 
be tried in England : and see 7 Co. 27 a, that juries may take 
knowledge of things done out of England in divers cases, and see 
the Doctor et Student , It. 2. cap. 2. and Perk. cap. 7. in fine , fo. 
95 b . And in the conclusion of this section it is said, if the dis- 
seisee be within the realm at the time of the disseisin, or at the 
time of the death of the disseisor, then the disseigee^s barred from 
his entry in this case ; and the reason and causes hereof is, the folly 
of the disseisee, who had time to enter before his journey made 
beyond the sea ; et negligentia semper habet comitem infortunium ; 
et vigilantibus non dormientibus subveniunt jura; and according 
nota 8 Co. 100 b. and 7 II. 7. 21 b. and Brooke , Entry congeable , 
91. and nota in Dyer, 143 h. 
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§ 441. Another matter they allege for a proof that before the 
statute of King Edward the Third, made the 84th year of his 
reign, by which statute non-claim is ousted, &c. the law was such, 
that if a fine were levied of certain lands or tenements, if any that 
was a stranger to the fine had right to have and to recover the same 
lands or tenements, if he came not and made his claim thereof 
within a year and a day next after the fine levied, he shall be barred 
for ever, quia dicebatur quod finis finem litibus imponebat. And 
that law was such, it is proved by the statute of Westm. 8. de donis 
conditionalibus , where it is spoken if the fine be levied of tenements 
given in the tail, &c, quod finis ipso jure sit nullus , nec habeant 

c. ‘ 

haredes , out illi ad quos spectat reversio (licet plena eetatis fuerint 
in Anglia , et extra prisonam ) necessitate apponere clameum suum , §c. 
So it is proved that if a stranger that hath right unto the tenements, 
if he were out of the realm at the time of the fine levied, &c. shall 
have no damage, though that he made not his claim, &c. though 
that such fine was matter of record : by greater reason it seemeth 
unto them, that a disseisin and descent that is matter in deed, shall 
not so grieve him that was disseised when he was out of the realm 
at the time of that disseisin, and also at the time that the disseisor 
died seised, &c. but that he may well enter, notwithstanding such 
descent. 


The statute made 34 E. 3. cap. 16. hpre mentioned, is in these 
words : Item , it is recorded, that the pleas of non-claim of fines, 
which from henceforth be to be tried, shall not be taken or holden 
for any bar in time to come ; but before the statute by the common 
law fines levied were of so great force, that they did bind all 
strangers, except those that had certain defects, if they did not 
enter, nor puf tfieir claim within a year and a day : Plowd. 359 b : 
and this common law did bring great commodity unto the people of 
this realm concerning the security of their inheritances, expedit 
reipublica ut sit finis litium , and fines have been of very great an- 
tiquity at the common law ; for they have been so long as any court 
of record hath been ; and in Plowdetis Com . 369 a, Catlyne, Chief 
Justice, doth cite many fines of antiquity, some before the con- 
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quest, and divers after the conquest, till the time of E. 1. in the 
18th year of whose reign a statute de modo levando fines was 
made. But this act made 84 E. 3. cap. 16. did take away non- 
claim, by which fines were enfeebled, and it was to the universal 
inquietation of all the realm in their inheritances : nevertheless two 
great causes have been observed, wherefore the said statute anno 
34 E. 3. cap. 16. was made to revoke that non-claim within a year 
and a day, which was at the common law ; first, if tenant for life 
did not make his claim within the year and day, but suffer that time 
to pass, he in the remainder, or in the reversion, was bound at the 
common law ; for they all, that is to say, the particular tenant, and 
they in the remainder, or •reversion, should have but one year after 
the fine levied. Plowd . 359 a. See 6 Co. 8 a, b, 9 a. The second 
cause, a femme coverte at the common law was bound by non-claim 
[ because she had a husband who might make it] and this was one 
of the causes that the said, statute 34 E. 3. cap. 16. was made, as 
it appeareth in 8 Co. 100 b. And observe, that for the avoiding of 
those inconveniences which were at the common law, and yet to 
restore fines to their former puissance* # another statute was made 
4 H. 7. 24. which read. And touching the argument which Little- 
ton doth make in the end of this section, a fortiori , nota in 8 Co. 
fo. 100. and the apt application thereof to a case there in question 
concerning a customary, or a copyholder. 


^ 442. Also, inquire if a man be disseised, and he arraign an 
assise against the disseisor, and the recognitors of the assise chant 
for the plaintiff, and the justices of assise will be advised of their 
judgments until the next assise, &c. and in the mean season the 
disseisor dieth seised, &c. yet the said suit of the assise shall be 
taken in law for the disseisee a continual claim, insomuch that no 
default was in him, &c. 


I do not conceive wherefore the author doth ma£e a quaere of 
this case ; for it seemeth clear, and without doubt, that for so much 
as there was no default in the disseisee himself, but in the court, 
wherefore judgment was not given immediately, but that this suit, 
in pursuing his assise shall amount in law to a continual claim : and 
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in 35 JT* 6. /h. 4, Prisott did put this case; if a man do bring a 
writ of privilege and the justices will be advised till the next term, 
whether they will allow of the writ, or no, and in the mean time 
the plaintiff is put from his service, or his master is discharged from 
his office ; yet if this supersedeas is allowable, it shall be allowed, 
because the delay was by the default of the court, and not by any 
default of the plaintiff ; and upon this reason is the rule in 6 Co. 68, 
quod remedio destituitur ipsd re valet , si culpa absit . The law is, 
that if an infant do levy a fine, if he do not reverse it during his 
non-age, it shall bind him and his heirs ; but if an infant do bring 
his writ of error to reverse the said fine, and before the same be 
adjudged, the next term is adjourned by proclamation, and before 
the next term, after adjournment, the infant doth accomplish his 
full age of twenty-one years, yet because there was no default in 
him, but the adjournment was the act of the court, and of the 
law, therefore the fine may be reversed, and to this effect note 
sect. 425. 

That in many cases concerning time the law doth give a year and 
a< day ; as, namely, in case of wreck of the sea, in which case the 
party who claimeth property in those goods may have a commission 
de oyer et terminer the matter, or otherwise he may by action have 
it tried ; and if the commission be awarded, or the action be com- 
menced, within the year and day, although the verdict be given 
after, it shall be sufficient. Vide 7 Co. fo. 31 b. And to conclude 
this matter I will set down the divers words in Plowd. 359 a . Claim 
is a challenge by any man of the property or ownership of a thing, 
which he hath not in possession, but is detained from him by wrong ; 
and to avoid fines at the common law there were four claims, that 
is to say, two by record, and two by ac£s to be done in the country, 
scil. by record, 1. by a real action brought within the year, accord- 
ing to the verity of the cause ; and 2dly, by entry of the claim in 
record of the foot of the fine. By the country, 1. a lawful entry 
in the lands by him who had right, and expulsion of the cognizee, 
or ter-tenant ; 2dly, continual claim. 


§ 443. Also, inquire if an abbot of a monastery die, and during 
the time of vacation a man wrongfully entereth in certain parcels of 
land of the monastery, claiming the land unto him and his heirs, 
and of that estate dieth seised, and the land descendeth unto his 
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heirs, and after that an abbot is chosen, and made abbot of the 
monastery, a question is, if the abbot may enter upon the heir or 
not. And it seemeth to some, that the abbot may well enter in 
this case, for this, that the convent in time of vacation was no per- 
son able to make continual claim ; for no more than they be person- 
able to sue an action, no more be they able to make continual 
claim, for the convent is but a dead body without head ; for in time 
of vacation a grant made unto them is void ; and in this case an 
abbot may not have a writ of entry upon disseisin against the heir, 
for this, that he was never disseised. And if the abbot may not 
enter in this case, then lie shall be put unto his writ of right, &c. 
which shall be hard for the house; by* which it seemeth to them, 
that the abbot may well enter, &c. 

Queer as de dubijs* legem bene discere si vis: 

Queer ere dat sapere % qua: sunt legit ima verb. 


This last section of this chapter is well to be observed, as it is 
set down by the author ; and it seemeth to me that Littleton did 
make a qneere of this matter, not for the difficulty of the case, but 
to incite the student to a diligent search of the reasons thereof; 
and the words in this case do give occasion to consider, that after 
the death, &c. of an abbot, the convent of the monastery are dead 
persons in the law, as a body without a head, and sede vacante a 
grant made unto them, or by them, is void ; and they [ have ] no 
capacity to sue or be sued, which doth agree with the section 65 5. 
And when any intrusion is, made upon any of the possessions of the 
monastery, in such time of vacation, the successor cannot have a 
writ of entry sur disseisin , or an assise of novel disseisin , because 
he was [not] disseised ; and therefore if the law did not give allow- 
ance that the successor may enter, then he should be without re- 
medy, except only in a writ of right, which could be over hard for 
the house. Vide Fortescue , cap . 13. But nota, fn 10 Co. 30 i, 
that divers corporations may be without any head ^and in 18 E . 4. 
16, Starkey saith, a body politic cannot be dead by the death of 
the abbot; for if so, then it should be necessary to have a new 
creation, which may not be ; and by action of trespass, or for other 
tilings done tempore vacationist the successor shall punish ut in 
jure ecclesia: ; therefore it appeareth, that the frank-tenement doth 
abide in the whole body, and afterwards w hen a head is joined to 
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this body politic, wherefore should he not have cause to punish this 
trespass, which was made upon the frank-tenement; for when an 
injury or wrong is done to them, the correction and the punishment 
of it is given to the successor; for none will deny but that the suc- 
cessor shall have a writ of waste ad exhceredationem domus et ec- 
clesice tempore predecessoris ; and none will deny, but in this case 
he may waive the possession, and bring a writ of entry sur disseisin , 
in which case he shall recover the land and his damages. Vide Stat ♦ 
Mar (bridge, cap. 38. et Theloall. li. 1 . fo. 25. et seq * Also by 
occasion that in this section mention is made of the election of an 
abbe, or making of an abbe to be the head of the monastery, 
something shall be said thereof ; and it is to be known, that abbes. 
Who were the heads of such dead persons in law, were in ancient 
time made by the pope, as a spiritual officer. 14 H. 3. 6. But the 
king did make such abbe, being head of that spiritual corporation, 
able to purchase to the use of the house, as in that also appeareth. 
Vide Finch, 138 b. For of temporal lands the pope never had nor 
claimed any jurisdiction ; but the kings of this realm, before any 
such claim, or pretence of tjie pope, were wont to give all the great 
dignities, or offices, of the church : Finch , lib . 4. 130 b: for so we 
read, that Kenulphus, who reigned here in anno domini 755, by his 
letters patent did discharge the abbe of Abingdon, now called 
Abington, and exempted him from the episcopal jurisdiction, and 
by the same charter did grant unto him ecclesiastical jurisdiction, 
which charter, granted more than 800 years since, was afterwards 
confirmed by Edwinum Britaniae Anglorum Regem et Monarcam, 
which is at large to be read in 1 Co. of his 5th book, fo. 10. in the 
case of the king’s ecclesiastical law ; and ibidem, fo. 14 5; and that 
all such chief dignities at the first were donative, it is certain that 
Alfred, and Athelstane, Edgar, and Edmond, Canutus, and Edward 
the Confessor, and divers of the kings of the Saxon race, did give 
all the bishoprics in England per annulum et baculum, without any 
other ceremony, as the Emperor, and the French King, and other 
Christian princes, were wont to do. Vide Sir John Davies, 88 b , 
89 a. But afterwards succeeding kings of this realm did grant 
unto the chapter in all such cases a kind and form of election, 
a multis annis retroactis, saith Ingulphus, Abbot of Crowland, who 
lived at the Norman conquest, nulla electio prelatorum erat mere 
libera, et canonica , sed omnes dignitates , quam Episcoporum , quam 
Abbatum per annulum et baculum Regis Curia pro sua complacentia 
conferebat ; so, though the election was in the clergy, yet the con- 
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firmation was in the king, by these ceremonies by staff or rod and 
ring. Read John Selden , 2 part . fo. 200. et seq . in his Titles of 
Honor . But this manner of investing by baculum pastoralem et 
annulum , after the time of King Henry 1. was no more used, but 
by the king’s election they were canonically elected, and being 
elected, the king gave his royal consent t q their election, and resti- 
tution of their temporalities did fully invest them : see the stat. Pro- 
visor, and 25 E . 3. 118 b. and though this course of election began 
to be in use in the time of R. 1. and H. 2. I find it not confirmed 
by any constitution or charter before the time of King John, who 
by his charter, dated the 15th of June, in the 16th year of his 
reign, granted this privilege to the Church of England, in these, 
words which you may read in Sir John Davies' book, 91 b, and 92 a* 
The first grant of election that I read <Jf was made by Edgar the 
King to the Abbe of Glassenbury. J. Selden, 201, Titles of Honor • 
But now see the statute 29 If. 8. cap. 20. fo. 6. 51. and the statute 
1 E. 6. cap. 2. and it appeareth in Fits. N. B . 169 a, b, and 170 5, 
that the dean and chapter may not choose a bishop, nor the convent 
an abbe, or prior, which are of the king’s foundation, without thje 
conge le rot, and there is a writ in the Ifegister to signify unto the 
ordinary the royal assent to the election of an abbe. 


Lib. IIIICap. VIII.— RELEASES. 

§ 444*. Releases are in divers manners, viz. releases of all the right 
which a man hath in lands or tenements, and releases of actions per- 
sonals and reals, and other things. Releases of all the right which 
men have in lands and tenements, &c. are commonly made in this 
form, or of this effect : — 

Before, the author hath treated all the several estates which men 
have in lands and tenements, or other hereditaments, • or chattels, 
[which] shall descend, or be legally transferred from one to another ; 
now in this chapter he also teacheth how the right which a man hath 
to lands or hereditaments, and to other things, whereof another is 
in possession, may he also transferred or extinguished by releases. 
Therefore releases be made in divers manners, that is to say, releases 
of all the right which a man hath in lands or tenements, and releases 
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of actions personal, or real, or other things. And the doctrine of 
releases is carefully to be observed ; for it is of great use an3 conse- 
quence; for a right or title which a man [has] to any freehold, cannot 
be barred by any other means, (but by a release or confirmation, or 
act which doth tantamount ) ; for [ a right or title of freehold cannot 
be barred] by accord with collateral satisfaction, although satisfaction 
be of [as] high nature as the right of freehold is, and of equal or 
greater value. 4* Co. I b, Vernon's case ; and 9 Co. 79. And there- 
fore is very observable ih 10 Co. fo . 48 a, the great sapience and 
policy of the sages and founders of our law, who have provided, 
that no possibility, right, title, or things inaction, shall be granted 
or assigned to strangers ; for that wpuld be occasion of multiplication 
of contentions and suits, to the great oppressidn of the people, and 
principally of ter-tenants, dnd to the subversion of the due and equal 
execution of justice. But all rights, titles, and actions may, by the 
prudence and policy of the law, be released, being duly made; for 
thereby repose and quiet is wrought and made amopgst men, so that 
every man may live in his vocation in peace and plenty : ride librum 
mde; etibid. fo. 50 a, and t in 4 Co. 66 h, that an interest executory 
by a devise may be released, which cannot be granted ; and for the 
better explanation of the words, see in 10 Co. 52 b ; properly laxare 
is, to put a man who is in prison 4n fetters at liberty; and relaxare 
is, to do so often; and metaphorice relaxare is, to put at liberty 
fettered estates and interests, and to make them free and absolute. 


§ 445. Know aU men by these presents , that /, A, of B . have re - 
mised , released , and altogether from me and my heirs quit claimed; 
or thus, for me and my heirs quit claimed ip C. of D> all the right , 
title, and claim which I have , or by any means may have , of and in 
one messuage with the appurtenances in F. $*c. And it is to be 
understood, that these words, remisiss & et quietum clamdsse , are of 
the same effect as these words, relaxdsse . 


And in this section the author doth shew to the student a pattern, 
how to make and frame a release effectual in Jaw; for the student 
must not only endeavour to be judicious in the matters of law, but 
also to be artificial in the fashioning of writings and instruments : 
and to that purpose the author hath set down certain precedents. 
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as well before as now, which yoti may see, sect . 74, 76, 871, 872, 445. 
See 10 Co. 92 6, that to every release or other deed or instrument, 
two things are requisite and necessary ; the one, that it be sufficient 
in law, and this is called the legal part, because the judgment there- 
upon doth appertain unto the judges of the law; the other doth con- 
cern matters in fait) and this doth appertain to the trial in the 
country. And therefore every deed ought tp approve itself, and be 
proved by others, approve itself by the shewing forth in court in 
two manners ; first, as to the composition of the words, to be suf- 
ficient in law, and this the court shall judge; secondly, that it is not 
rased or interlined in points or places material, which shall be tried 
by the country. Vide libfum. It. is observable, that here, and in 
many other cases, the preterperfect tensq is taken for the present 
tense, as dedimus et concessimus, pro , damns et concedimus : 10 Co . 
67 a : and more examples of gonstruction of words, see in Egertoiis 
Post-nati 9 49. • 

And Littleton here saitli, that it is not of necessity that all these 
three words remisisse f relaxdsse, et quietum clamasse 9 be in every 
release ; for any one of them are of the like force as the other ; and 
yet I have seen a note, that it hath lately been resolved' in the com- 
mon place, that a copyholder cannot release unto his lord by this 
word ( relaxdssc ) only, but by the word remisisse he may, for this 
doth amount to as much as words of surrender. 


§ 446. Also, these words, which are commonly put in such releases, 
sail, {quce quovismodo in futurum habere potero) are as void in law; 
for no right passeth by a release, but the right which the releasor 
hath at the time of the release made. For if there be father and 
son, and the father be disseised, and the son (living his father) re- 
leaseth by his deed to the disseisor all the right which he hath or 
tnay have in the samg'* tenements without clause of warranty, &c. 
and after the father dieth, &c. the son may lawfully enter upon the 
possession of the disseisor, for tha(Pfie had no right in the land in 
his father’s life, but the right descended to him aft£f the release 
made by the death of his father, &c. 

; But these words, which be commonly put in such deeds of re- 
leases, that is to say, quae quovismodo in futurum habere potero ,' 
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are but as void words in the law, for the reason and cause in the 
book mentioned : the like unnecessary clause you may see in the 
first section of Littleton, where it is said, tenant in fee simple ia be 
who hath lands or tenements to have and to hold to him and to has 
heirs for ever. See sect* 177. And therefore it is well said in 10 O* 
34 a, there be many clauses inserted in charters, as well of the king, 
as of others, ex consuetudine clcricorum 9 which are not de neeessi* 
tate legis; some declaratory and explanatory, and some prolix and 
nugatory ; sed lex multa prqficientia et prqficientia cum pauds com- 
prehendii. Vide ante , sect. 331 ; et 0 Co.fo. 43 b. Hcec fuit cam - 
dida illius cetatis fides et simplicitas, quae pauculis [ lineis ] omnia 
Jidei firmamcnta posuerunt: and in 10 (Jo. 30 b , prudens antiquitas 
did always comprehend much matter in a small room ; and in 5 Co* 
127, dicitur breve 9 quia rem breviter enarraU Vide Abraham 
Fraunce , 52 b. 

And the author, in proof of his assertion in this place, doth put 
the case, if there be father and son, and the father is disseised, and 
the son ( living his father ) do by his deed release unto the disseisor 
‘all the right which he hafh or hereafter may have in the same tene- 
ments, (so it be without warranty — [of the] force of a warranty, in 
that case more shall be spoken in that chapter), and after the father 
dieth, the son may lawfully enter upon the possession of the dis- 
seisor, liis own release notwithstanding ; and the reason is, because 
he had no right to the land during the life of his father ; but the 
right did come to him by descent, after the release made, by the 
death of his father : and agreeable to this is Hr acton , li. 2. fo. 58 b , 
item videndum quando quis possit confirmare 9 et sciendum non privs 
quam jus eiaccidit: and Brae ton 9 It. 2. cap. 19, and li. 4. fo. 265, 
saith, haves dicitur ab Juereditate [et non hcereditas ] ab haerede : 
and see 8 Co. 54 a. Vide Plowd . fo. 45 b 9 according . And there- 
fore the eldest son is not in common appellation (during his father’s 
life) said to be his father’s heir ; for no man can have an heir during 
his life ; but the eldest son in that case is said to be heir apparent to 
his father. Plowd. 28 9 b; and see $ Co. 54 a. And many other books 
are cited in 10 Co. fo. 47 b 9 proving this case put by Littleton , to be 
law; and ibid. fo. 51, where this case of Littleton was agreed* be- 
cause the son had not any right of his father, nor any 
or original inception of any right ; and this case of the release made 
by the son to the disseisor of his father, is put in 1 Co. Ill i, and! 
in 10 Co. 47 b 9 to prove that a possibility cannot be released: cave 
lector ; and sec more of this matter when I come to the McL *l 48. 
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1® Co. BOdi b. And td conclude this section, note the different 
pUwer of a release, and a feoffment by livery and seisin ; for it is 
here taught, that no right doth pass by a release, but that right 
which the releasor hath at the time of the release made. But if the 
eon doth disseise his father, and do make a feoffment, and the father 
die before he hath avoided the livery, in that case the son is con- 
cluded: 39 fiT. 6. 43a. 1 Co. Ill b: for a livery is of such force, 

that it doth give and not only exclude the feoffor of all present rights, 
btit also of all future rights and titles : whereof see many examples 
and book cases cited in 1 Co. 1116, Albany's case : and in 6 Co. 70 a. 
By feoffment of the land, all rents issuing of the land are discharged, 
and the seignory, dower, ‘warrant, curtesy, and term; for all the 
right of the feoffor doth pass included.* 4 H. 7. 17. 8 H. 7. 4. 
9 H. 7. 1, et 25. 11 II. 7. 20 6, and 25 a. b. And this ground by 
Littleton is said to be infallible, in Dyer , 56 b. 57 a . 


§ 447. Also, in releases of all the right which a man hath in cer- 
tain lands, &c. it behoveth him to whom the release is made in any 
case, that he hath the freehold in the lands in deed, or in law, at 
the time of the release made, &c. For in every case where he to 
whom the release is made, hath the freehold in deed, or in law, at 
the time of the release, &c. there the release is good. 


According to this case it is said in 10 Co. fo. 48 a, that a right or 
title of frank-tenement, whether it be in futuro , or in prasenti , may 
be released in five manners whereof one is, to the tenant of the 
freehold in fait, or in law, without any privity; and there, and 
hereafter in this chapter the other four are to be read. 


§ 448* Freehold ki law is, as if a man disseiseth anqfhg; and dieth 
seised, whereby the tenements descend to his son, albeit that his 
son doth not enter into the tenements, yet he hath a freehold in law, 
which by force of the descent is cast upon him, and therefore a re- 
lease made to him so being seised of a freehold in law, is good 
enough ; and if he taketh wife being so seised in law, although he 
never enter in. deed, and dieth, liis wife shall be endowed. 

H u a 
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And in this section is described, what a frank-tenement in law is, 
and the effect thereof ; that is to say, that a release made to him 
that hath but a frank-tenement in law is good ; and if be that hath 
such a frank-tenement in law do take a wife, and dieth, his wife shall 
be thereof endowed, although her husband did never enter in fait 
into the tenements ; and to that effect see segt. 680, 681, where also 
is declared another effect and consequence of a frank-teneirient in 
law ; that is, an estranger, who hath cause to bring an action for the 
said land, may have a prcecipe quod reddat against a tenant of the 
freehold in law, and a frank -tenant in law may make a remitter . 


§ 449. Also, in some cases of releases of all the right, albeit that 
he to whom the release is made hath nothing in the freehold in deed 
nor in law, yet the release is goo& enough. As if the disseisor 
letteth the land which he hath by disseisin to another for term of his 
life, saving the reversion to him, if the disseisee or his heir release 
e to the disseisor all the right, &c. this release is good, because he to 
whom the release is made, had in law a reversion at the time of the 
release made. 

Before is sufficiently said, that he that hath a frank-tenement or 
inheritance in him in fait , or in law, is capable to accept a release ; 
and this case is, if a disseisor do lease the lands which he hath by 
disseisin, unto another for term of life, saving the reversion to him- 
self ; if the disseisee or his heir do release to the disseisor all his 
right, this release is good, although he to whom the release is made 
hath nothing of the freehold in deed, or in law ; because he to whom 
the release was made had in him a reversion at the time of the re- 
lease made, which is the third case mentioned in 10 Co. 48 b . And 
in this case it is observed, that the release is^good, though there was 
no privity between the disseisee and him in the reversion ; for as it is 
in Plowd. Ip7/t s a reversion of land is that part of the land which is 
left to him who makes the particular, estate, and [may] well be called 
the residue for remnant of the land ; and land is comprised in this 
word “ reversion’' of land, as by this case is proved. 


§450. In the same manner it is, where a lease is made to a man 
for term of life, the remainder to another for term of another man's 
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life, the remainder to the third in tail, the remainder to the fourth 
in fee, if a stranger which hath right to the land releaseth all his 
right to any of them in the remainder, such release is good, because 
every of them hath a remainder in deed vested in him. 

§451. But if the tenant for term of life be disseised, and after- 
wards he that hath rigli#(the possession being in the disseisor) re- 
leaseth to one of them to whom the remainder was made, all his 
right, this release is void, because he had not a remainder in deed 
at the time of the release made, but only a right of a remainder. 


These cases shew the difference, when he that hath right doth re- 
lease to him that hath a remainder in fait , and when he to whom 
this release is made hath but a«right to have a remainder ; for in this 
last case a release made to him is void. 


0 

§ 452. And note, that every release niafle to him which hath a 
reversion or a remainder in deed, shall serve and aid him who hath 
the freehold, as well as him to whom the release was made, if the 
tenant hath the release in his hand to plead. 

§ 453* In the same manner it is, where a release is made to the 
tenant for life, or to the tenant in tail, this shall enure to them in 
the reversion, or to them in the remainder, as well as to the tenant 
of the freehold, and they shall have as great advantage of this, if 
they can shew it. 

These two cases are at large put in 10 Co. fo . 93, and the reason 
in both cases is, because there is a privity in estate between him in 
the reversion or remainder, and the tenant for life. And yet it is 
observable, that the deed in these cases doth only jipgertain unto 
that party, to whom it was made; and therefore nota , in these and 
many cases the law doth necessarily require, that the deed of release 
be brought forth, and shewed in court, and the reason that deeds so 
pleaded shall be monster in court read at large, .Ibid. 92 a. T ide 
sect. 375, 376, 3.77, 573, 748. But nota, a good diversity taken and 
agreed in 6 Co. 88, when a deed is requisite ex institulione legis it 
must be shewed in court, although it doth concern a thing collateral. 
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which doth not transfer or convey any thing; as, the mayor and 
commonalty of London hath an estate for the life of J* at S.; if the 
mayor and commonalty of London do attorn to the grantee of the 
reversion, the law doth require that this attornment be by deed ; 
for although the grantee doth not claim in by them who did attorn, 
and that attornment is only but consent ; yet in pleading, the deed 
of attornment must be shewed forth ; for^the deed is requisite ex 
institutions legis in this case. But when a deed is requisite ea? pro* 
visions hominis , that shall not change the judgment of law in that 
case; as if a man make a lease for years of lands to A.,' upon con- 
dition, that he shall not assign it over, but by a deed only, and not 
by word ; in this case ex provisions hominis the assignment must be 
by deed ; but because it is not necessary to the assignee de insti- 
tutions legis , therefore he may plead the assignment without shewing 
the deed. Vide libriim. 

§ 454. Also, if there be lord and tenant, and the tenant be dis- 
seised, and the lord relea$£th to the disseisee all the right which he 
hath in the seignory or in the land, this release is good, and the 
seignory is extinct: and this Ms by reason of the privity which is 
between the lord and the disseisee. For if the beasts of the dis- 
seisee be taken, and of them the disseisee sueth a replevin against 
the lord, he shall compel the lord to avow upon him ; for if he avow 
upon the disseisor, then upon the matter shewn the avowry shall 
abate, for the disseisee is tenant to him in right and in law. 


The author having before declared, that a right or title which a 
man hath to a freehold may be released: 1. To the tenant of the 
frank-tenement in deed or in law. 2. To him in the reitfainder. 
3, To him in the reversion ; now fourthly he saith, that a release is 
good if it be made to him that hath a right only ; because of the 
privity whiSli is between him that maketh the release, and him to 
whom the release was. As if the tenant be disseised, and the lord 
doth release to the disseisee all the right which he hath in the seig- 
nory, or in the land, this release is good, and the seignory is extinct, 
10 Co. 48 5, according ; and 3 Co. 23 5, and 25 a ; and see more % 
onte , sect. 390. Vide in 10 Co. 44 5, if the tenant be disseised, the 
lord may release his services to the disseisee in respect of the privity 
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and right, without any estate ; and proof hereof the author aifinneth, 
if the tenant be disseised, and the lord do distrain the cattle of the 
disseisee, and thereupon he sueth a replevin; if the lord do avow 
upon the disseisor, who is tenant in possession, the disseisee by 
pleading of the special matter shall abate the avowry of the lord 
upon the disseisor, and compel him to avow himself; because the dis- 
seisee is tenant unto hTm in right, and in the law : agreeable to which 
is 9 Co* 20 b, 21 a, that the law will not esteem him that is the very 
tenant in law, to be an estranger unto the lord ; and the false avowry 
of the lord upon a stranger, who is not tenant, shall not hurt the 
tenant against the truth of the [fact], quia veritas nihil veretur nisi 
abseondi ,* and the law will never permit falsity to suppress truth. 
And this principal case put by Littleton, is mentioned in 3 Co. 35, 
approving thereby, among other examples, that the disseisee in the 
judgment of law hath the land still to many purposes. Vide librutn. 
And in 6 Co. 58 a , it is said, *if lord and tenant be, and the tenant 
maketh a feoffment in fee, the feoffor, before notice and tender of 
the arrearages, may give seisin ; for he is tenant as unto the avowry; 
(8 hT. 6. 18.) for in such case if the lojd do avow upon the feoffee, 
before tender of the arrearages, he shall lose them. 7 E. 3, and 
7 H. 4. Therefore, for so much as she law doth compel the lord to 
avow upon the feoffee, therefore at the common law such a seisin by 
the feoffor causA necessitatis, is good. 


§ 455. Also, if land be given to a man in tail, reserving to the 
donor and to his heirs a certain rent, if the donee be disseised, and 
after the donor release to the donee and his heirs all the right which 
he hath in the land, and after the donee enter into the land upon 
the disseisor ; in this case the rent is gone, for that the disseisee, at 
the time of the release made, was tenant in right and in law to the 
donor, and the avowry of fine force ought to be made upon him by 
the donor for the rent behind, &c. But yet nothing of the right 
of the lands, (scil.) of the reversion, shall pass by such release, for 
that the donee to whom the release is made, then had*nothing in the 
land but only a right, and so the right of the land could not then 
pass to the donee by such release. 
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The precedent case is, the lord and very tenant, and the temant 
was seised, &c. ; but this section is, pf a tenant in tail where is a rent 
reserved to the donor and his heirs ; [if the donee be disseised, and 
after the donor release] to the donee and to his heirs all the right 
which he hath in the land, and after the donee entereth into the 
land upon the disseisor, in this case the rent is gone and extinct, 
and that for the reason in the former case, % scil.) because the dis* 
seisee at the time of the release made, was tenant in right, and in 
the law, unto Ahe donor; and avowry of fine force naust be made 
upon him by the donor for the rent behind. And nota , 10 Go . 48 b f 
it is resolved, that in some cases he that hath a right only is capable 
to take a release in respect of the privity *and right without any es- 
tate, as in the former case, where the very tenant is disseised : and in 
some cases the release is good in respect of the privity only without 
right ; as if tenant in tail do make a feoffment in fee, the donee after 
the feoffment hath not any right, and ' yet in respect of the privity 
only the donor may release to him the rent, and all services saving 
fealty ; so the defendant may release to the vouchee in respect bf 
the privity only ; but no estate can pass by release, but unto him 
who hath estate in privity, and not in respect of a right or privity 
only ; and so doth the author conclude this section in these words, 
but yet nothing of the right of the land, that is, of the right of the 
reversion, doth pass. 

§ 4*56 (1). In the same manner it is, if a lease be made to one for 
term of life, reserving to the lessor and to his heirs a certain rent, 
if the lessee be disseised, and after the lessor release to the lessee 
and to his heirs all the right which he hath in the land, and after 
the lessee entereth, albeit in this case th4 rent is extinct, yet nothing 
of the right of the reversion shall pass, causd qud supra • 

§ 457. But if there be very lord and very tenant, and the tenant 
maketh a feoffment in fee, the which feoffee doth never become te- 
nant to the lord, ^ if the lord release to the feoffor all his right, &c. 
this release is altogether void, because the feoffor hath no right in 
the land, and ffe is not tenant in right to the lord, but only tenant 
as to make the avowry, and he shall never compel the lord to avow 
upon him, for the lord shall avow upon the feoffee if he will. 


(l) This section is copied into the Commentary without any add it ton 
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Gontraria contmriis addita magi# elucescunt ; and therefore it is 
now said, if there be very lord and very tenant, [and very tenant] 
doth make a feoffment fti fee, and the feoffee did not become tenant 
to the lord, if the lord do release to the feoffor all his right, &c. this 
release is utterly void : and the reason is, because the feoffor, after 
the feoffment made, had no right in the land, and he is not tenant 
in right unto the lord, but only his tenant as unto the making of 
avowry : biit he cannot in this case compel the lord to avow upon 
him, because by this feoffment, which is his own act, he hath con- 
veyed all his estate, and all his right to his feoffee; and therefore 
the lord may avow ifpon the feoffee, if he will: and yet nota> 6 Co. 
58 a, upon another point* if the lord and tenant be, and the tenant 
maketh a feoffment in fee, before notice and tender of arrearages, the 
feoffor may give seisin to the grantee, for he tenant as to avowry; 
8/7. 6. 18; for in this case, if the lord do avow upon ttt# feoffee 
before tender of the arrearages, he shall lose them, as it is agreed 
in 7 E. 3. and 7, H. 4, &c. And because in that case the common 
law doth drive the lord to avow upon the feoffor, therefore at the 
common law such a seisin by the feoffor, causd necessitatis , was 
good. And upon the reason of Littleton’s case, that notwithstanding 
the feoffment made by the tenant, he is tenant to the lord, if he will, 
as to make avowry upon him, the books are, in 3 Co. fo . 23 b 9 and 
24 a, and in Dyer , 247 b , and 248 a, that if lessee for years do 
grant over all his estate and term to another, that for the rent be- 
hind after the assignment the lessor may have an action of debt, as 
he may avow in the other case for rent incurred after the assignment ; 
for the case of the lessee for years is in the personalty, and more in 
the personalty than the cause of avowry. 


§ 458. Otherwise it is, where the very tenant is disseised, as in 
the case aforesaid ; for if the very tenant who is disseised, hold of 
the lord by knight’s service and dieth, ( his heir being within age ), 
the lord shall have and seize the wardship of the hei% and so shall 
he not have the ward of the feoffor that made tlie feoffgient in fee, &c» 
so there is a great diversity between these two cases. 


This case doth pursue the different cases before ; for saith he, 
otherwise it is where the very tenant is disseised, as in the case afore- 
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Enid ; iot if the very tenant Who is disseised, do* -held thattand* of 
the ford by knight’s service, anddie,hiaheir being wkhin age^ 4be 
Jbrd shall have and may seize the wardship of his heir, but he AaU 
not ha*e the wardship of the heir of the feoffor, who made tha 
feoffment in fee, so there is great diversity between the two caste* 
And according it is agreed, in S Co . 35 a, that the disseisee in judg- 
ment of law hath the land to many purposes, as before is saMi for 
first of all he hath the land to forfeit ; for if he be attainted of 
treason or felony, he shall forfeit the land. 2dly* If he die without 
heir, the land shall escheat to the lord. Sdly. The disseisee shall 
compel the lord to avow upon him as his very tenant, id antea : and 
Littleton there saith, that the disseisee is -tenant in law. 4thly« If 
he die, his heir within age, the lord shall have the wardship, and 
the lord shall have aVrit of right of ward, and the writ shall say, 
terrain Mam tenuit : with this doth agree Fit a. N. B. in the writ of 
Escheat, 144; and nota a diversity in Stamf Prerog. fa. 1555* 


' § 459. Also, if a man lettdth to another his land for term of years, 
if the lessor release to the lessee all his right, &c. before that the 
lessee had entered into the same land by force of the same lease, 
such release is void, for that the lessee had not possession in the 
land at the time of the release made, but only a right to have the 
same land by force of the lease. But if the lessee enter into the 
land, and hath possession of it by force of the said lease, then such 
release made to him by the feoffor, or by his heir, is sufficient to him 
by reason of the privity which by force of the lease is between 
them, &c. 


This case is of all to be observed ; for it seemeth, that a lessee 
for years* before he entereth by virtue of his lease hath no posses- 
sion therein, and therefore a release at such time made to him is 
void: he thaT hath but a future [interest] cannot surrender it by 
express words. .* 4 Ft. 7. 105. 10 Co. 52 5. So if his lessor do grant 
his reversion, the lessee cannot attorn before he hath entered and 
taken possession; for his attornment is void, as appeareth, sect. 567. 
And to this purpose it is said in sect. 58, that when the lessee doth 
enter by force of his lease, then he is tenant for term of years. 
5 II. 7 . 13 5. 14 a. And thereupon it is said i# 5 Co. 2d pl.fo . 1245. 
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thatbefofe the- lessee dd enter; as he had no possession, bo as it 
seemed* the lessor had not such reversion, as that he might grant it 
«rer by name of a reversion : nevertheless, observe in sec t. 66, that 
If man let land# to another for term of years, although the lessor 
die before the lessee do enter, yet he may enter after the lessor's 
death, because the lessee by force of the lease had a right pre- 
sently to have possession of the tenements according to the tenor and 
form of the lease. Vide sect. 41 ( 1 ), and in 5 Co. 124 b, it is 
resolved, if the lessor die before the lessee enter, he who hath the 
estate for years may grant it, because of his right; for such a lessee 
for yean hath more than he who. hath a future interest for years to 
commence at Michaelmas ; for the other may enter presently when 
he will, and take the present profits, which he may grant over, and 
his right may be divested out of him, and put unto a mere right not 
grantable, and by consequence a fine levied by the tenant of the 
frank-tenement, and five years past without claim may bar him, if 
he do not enter, and make his claim according to the stat. 4 H. 7. 
cap. 24; but in the case of a future interest the fine shall not bar 
him. Saffyn's case, 5 Co. 124. And more concerning this section, 
see in Plowd: 423 a : d fortiori a release made by him in reversion 
to a lessee for years, who hath but interesse termini, is void, as if 
the lease be to begin in futuro, as at Michaelmas; 


| 460. In the same manner it is, as it seemeth, where a lease is 
made to a man to hold of the lessor at his will, by force of which 
lease the lessee hath possession : if the lessor in this case make a 
release to the lessee of all his right, &c. this release is good enough 
for the privity which is between them ; for it shall be in vain to make 
an estate by a livery of seisin to another, where he hath possession 
of the same land by the lease of the same man before, & c. 

But the contrary is holden, Pasch. 2 E. 4, by all the justices. 


As before is shewed, that a release made by, the lessor to hi# 
lessee for years is good, if the lessee be then in possession by virtue 
of the said lease ; so now the author declareth his opinion, that a 


(1) This appears to be the section re- clear for what purpose that section should 
ferred to in the MS* though it is not very be quoted.— Ed. 
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release made by the lessor to his lessee at will, who is thereof ia 
possession, is good ; and his reason is, because of the privity which 
is between them ; for in vain it should be to make estate by livery 
and seisin unto him, when he hath possession of the same landa 
and tenements by lease from the same man before; lex non prmcipii 
inutiUa , quia inutiUs labor stullus • 5 Co • 89. And according to Litt 
tleton’s opinion in this case is 10 Eliz. in Dyer, fo • 269 b , although 
contrarium tenetur per touts les justices , P. 2 23. 4. fo* 6 6(1): and 
Brooke, abridging this case of 2 £. 4. tit . Releases , 48, saith, ratfio 
videtur eo que il poet entre et luy enfeojff'er, contrarie sur termour , 
c/ hujusmodi que ad interest certaine ; but the law is taken as Lit- 
tleton hath set it down. 

§ 461. But where a man of his own head occupieth lands or te- 
nements at the will of him which hath the freehold, and such oc- 
cupier claimeth nothing but at will, &c. if he which hath the free- 
hold will release all his right to the occupier, &c. this release is 
void, because there is no privity between them by the lease made 
to the occupier, nor by other manner, &c. 


But here is put a diversity between tenant at will, who is put in 
by the consent and demise of the lessor, and tenant at sufferance 
who hath the lands only by his own act. You may see in section 70, 
that if a man do make a deed of feoffment to another of certain 
lands, and deliver unto him the deed, but no livery of seisin; in 
this case, he to whom the deed is made, may enter into the land, 
and hold and occupy at the will of him who made the deed ; be- 
cause it is proved by the words of the deed, that it is his will that 
the other shall have the land. But tenant at sufferance is, when 
lessee for years, or tenant pur auter vie, doth hold over his term* 
or ejstate, or when one doth enter into the land and frank-tenement 
of another, and^ nevertheless such an occupier doth not any 
thing but at will, &c. in which last case, if he which hath the frank- 
tenement will release all his right to the occupier, &c. such release 


(0 Lord Coke observed in this case, understood of a tenant at sufferance,’' Co. 

“ This is of a new edition, and the book Lit. 270 6.— •£'</, 

here cited ill understood, for it is to be 



RELEASES. 


498 


b* 3. i. 461, 9, 3, 4. 

i* void, because no privity is between them, by any lease made to 
die occupier, nor by any other manner ; and according tee Keilw. 
496, et KiicAin, fo. 938, 4 H, 7. 3 b, where it is said, that tenant 
at sufferance may distrain for damage feasant, and may have a writ 
of trespass ; but see 15 H. 7. 2. that he cannot avow for damage 
feasant in his own name (as tenant at will, or a commoner may), 
because he hath no interest, but only by his own act: also the 
trespass or wrong might so be punished. 


§469. Also, if a man enfeoff other men of his land upon con- 
fidence and to the intent to perform his last will, and the feoffor 
occupieth the same land at the will of his feoffees, and after the 
feoffees release by their deed to their feoffor all their right, &c. 
this hath been a question, vf such release be good or no. And some 
have said, that such release is void, because there was no privity 
between the feoffees and their feoffor, in so much as no lease was 
made after such feoffment by the feoffees to the feoffor, to hold at 
their will: and some have said the contrary, and that for two 
causes. 

§ 463. One is, that when such feoffment is made upon confidence 
to perform the will of the feoffor, it shall be intended by the law, 
that the feoffor ought presently to occupy the land at the will of 
his feoffees ; and so there is the like kind of privity between them, 
as if a man make a feoffment to others, and they immediately upon 
the feoffment will and grant, that their feoffor shall occupy the 
land at their will, &c. * 

§464. Another cause they allege, that if such land be worth 
forty shillings a year, &c. then such feoffor shall be sworn in assise 
and other inquests in pleas reals, and also in pleas personals, of 
what great sum soever the plaintiff will declare, &c. And this is 
by the common law of the land: Ergo, this is* for a great -cause. 
And the cause is, for that the law will that such feoffors, and their 
heirs ought to occupy, &c. and take and enjoy all manner of profits; 
issues, and revenues, &c. as if the lands were their own, without 
interruption of the feoffees, notwithstanding such feoffinent. Ergo, 
the same law giveth a privity between such feoffors and the feoffees 
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upon confidence, &c. for which causes they have*aid,thatsuch 
releases made by such feoffees upon confidence to their feoffor or 
to his heirs, &c. so occupying the lands, shall be good enough: 
and this is the better opinion, as it seemeth. 

Qucere, for this seemeth no law at this day. 


Li these three sections the author doth propound a cause of uses ; 
for in the time when Littleton did make this book, viz. in the reign 
of King Edward 4. ( vide Coke's Preface to his iOth part, fo. 9.) 
uses were much in use and practice in most men’s conveyances of 
lands, as it is to be read in Chudleigh's case , in 1 Co. : and because 
this case was then doubtful, whether cestui que use after such feoff- 
ment were as a tenant at will unto his feoffees, so that a lease might , 
enure to him, or but as a tenant at sufferance, the author doth 
argue it pro et contra, as you see ; and in the end seemeth to 
approve their opinions, as they say, he is tenant at will to his 
feoffees ; but in the qucere put next ensuing by the report, it is said, 
that the law is otherwise at tins day. And it is no marvel, though 
Littleton in some cases did mistake the law, as before, sect. 116(1); 
for omnia habere in memorid, et in nullo errare divinitatis potius 
est quam humanitatis. Br acton. But in Coke’s Preface to his 10 th 
book, it is affirmed and maintained against all opposites whatsoever, 
that this book is a work of as absolute perfection in his kind, and 
as free from error as any book written of any human learning ; but 
at this day this doubt is out of all doubt or question ; for by the 
statute made 27 H. 8. cap. 10, the land doth follow the -use, as the 
shadow doth follow the body; so that if now a man do make a 
feoffment to his use, or to the use of his last will, the feoffee Is now 
neither tenant at will, nor tenant at sufferance, but seised in de- 
mesne as before, and according to such use, intent, and purposes; 
as in the deed of feoffment are expressed. Vide 6 Co. 18 a. And k 
hath been adjudged, that the fee simple of a copyhold, being limited 
upon surrender. Wt© the use of his last will, doth remain in the 
copyholder, not in the lord; 4 Co. 23 a. according to Littleton, in 
this sect. 463, when a man doth make a feoffment to the use of his 
last wQl, he hath the use in the mean time. 6 Co. 18 a. 

(l) Lord Coke says, " The latter opinion ii We better, being Littleton’* Own 
•ptotoa." Co. Lit. Ml e.— Ed. 
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§ 466. Also, releases according to the matter m fact, sometimes 
have their effect by fbrcft to enlarge the estate of him to whom the 
release is made. As if I let certain land to one for term of years, 
by force whereof he is in possession, and after I release to him all 
the right which I have in the land without putting more words in 
the deed, and deliver to him the deed, then hath he an estate but 
for term of his life. And the reason is, for that when the rever- 
sion or remainder is in a man who will by his release enlarge the 
estate of the tenant, &c. he shall have no greater estate, but in 
such manner and form as , if such lessor were seised in fee, and by 
his deed will make an estate to one in a certain form, and deliver to 
him seisin by force of the same deed :*if in such deed or feoffment 
there be not any word of inheritance, then he hath but an estate 
for life ; and so it is in suefi releases made by those in the rever- 
sion or in the remainder. For if I let land to a man for term of his 
life, and after I release to him all my right without more saying in 
the release, his estate is not enlarged. *But if I release to him and 
to his heirs, then he hath a fee simple; and if I release to him and 
to his heirs of his body begotten, then he hath a fee tail, &c. And 
so it belioveth to specify in the deed what estate he to whom the 
release is made shall have. 


Cujus est dare ejus est dispotiere, is a rule in this case: Fide 
sect. 468, 469: And yet observe, that in this first section the former 
estate for years which is but a chattel, is transubstantiated into a 
freehold, for his own life, by the operation of law for convenience. 
But if tenant in tail do make a lease for years, and after do release 
to his lessee all the right which he hath in the same land, “ to 
have and to hold to their lessee and his heirs,” yet no greater estate 
doth pass by such a release, but only for the lif^ of_ tenant m tdL 
Plowd. 556 a. Vide sect. 806. 


§ 466. Also, sometimes releases shall enure de mitter and vest the 
right of him which makes the release to him to whom the release is 
made. As if a man be disseised, and he releaseth to Ids disseisor 
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all his right, In this case the disseisor hath his right,so Eb Where 
before his estate was wrongful, now by this release it is made lawfiil 
and right.* 

■f 

This section doth put the difference between the section 465, and 
this. 

§ 467. But here note, that when a man is seised in fee simple of 
any lands or tenements, and another will release to him all the right 
which he hath in the same tenements, he needeth not to speak of 
the heirs of him to whom the release is made, fbr that he hath a 
fee simple at the time of the release made. For if the release was/ 
made to him for a day, or an hour, this shall be as strong to him in 
law* as if he had released to him and his heirs. For when his right 
was once gone from him by his release without any condition, &c. to 
him that hath the fee simple, it is gone for ever. 


Nota, when a man is seised in fee simple of any lands or tene- 
ments, and another will release to him all the right which he hath 
in the same tenements, he needeth not to speak of the heirs of him 
to whom the release is made, because he had fee simple at the time 
of the release ; nota upon this point Dyer, 263 a , b : for a disseisor 
doth gain an estate in fee : Vide 6 Co. 25 a : for if a release be made 
to him for a day or an hour, this shall be as strong to him in law as 
if he had released to him and to his heirs. Vide 21 II. 7. 23 6. For 
when his right is once gone from him by his release, without any 
Condition, &c. to him who hath the fee simple, it is gone for ever. 
Vide sect. 520. And here doth appear the author’s opinion, that 
the. release, which the disseisee doth make to the disseisor, doth not 
so go by way of extinguishment, but that it maybe restrained by 
annexing a condition to the said deed of release : and so is Perk . 
fo. 139, and& Co.fo. 74a, and other books there cited: and 4 Co. 
9 6, contrary to the opinion of Fineux, Chief Justice, in Keilw. 88. 
pi. 2, and pi. 8. 


§ 468. But where a man hath a reversion in fee simple, or a re- 
mainder in fee simple, at the time of the release made, there if he 
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will release to the tenant for years, or for life * or to the tenant in 
ta3, he ought to determine the estate, which he to whom the release 
is made shall have by force of the same release, for that such re- 
lease shall enure to enlarge the estate of him to whom the release 
is made. 

Vide ante, sect. 465. 

§ 469. But otherwise it is, ' where a man hath but a right to the 
land, and hath nothing in the reversion nor in the remainder in 
deed. For if such a man release all his right to one which is tenant 
in the freehold, all his right is gone, albeit no mention be made of 
the heirs of him to whom the. release is made. For if I let lands to 
one for term of his life, if I after release to him to enlarge his estate, 
it behoveth that I release to him and to his heirs of his body en- 
gendered, or to him and his heirs, or by these words, ts to have 
and to hold to him and to his heirs of* his body engendered,” or, 
“ to the heirs males of his body engendered,” or such like estates, 
or otherwise he hath no greater estate than he had before. 

Vide sect. 467, according. Et vide sect. 307. 

§ 470. But if my tenant for life letteth the same land over to 
another for term of the life of his lessee, the remainder to another 
in fee, now if I release to Iiim to whom my tenant made a lease for 
term of life, I shall be barred for ever, albeit that no mention be 
made of his heirs, for that at the time of the release made I had 
no reversion, but only a right to have the reversion. For by such 
a release, and the remainder over, which my terent .made in this 
case, my reversion was discontinued, &c. and this release shall 
enure to him in the remainder, to have advantage of it, as well as 
to the tenant for term of life. 

i i 
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And upon the form of the words in the registering of this case, it 
hath been collected, that if tenant for term of life do let for life, 
without saying for whose life, it shall be understood for the life of 
the lessor, for that he might lawfully do : but if it shall be con- 
strued for the life of the grantee, then it shall be a forfeiture of 
his estate ; for the law will restrain general words or act, rather than 
any mischief or inconvenience should ensue thereby. Vide inde 
Finch , li. L fa. 15 a. But if tenant in tail do make a lease for life, 
this shall be intended for the life of the lessee. Finch , ibid . b. 
Littleton , sect. 630. 


§471. For to this intent the tenant for term of life, and he in 

«. 

the remainder are as one tenant in law, and gre as if one tenant 
were sole seised in his demesne as of fee at the time of such release 
made unto him, &c. 


And agreeable to this is '50 E. 3. fo. 22. And if there be lord 
and tenant, and the tenant do alien in mortmain, the grantee for 
life of the seignory, and he in the remainder, shall have but one 
year to enter ; and if a rent were reserved, it shall extend as well 
unto the remainder as unto the estate for life. Also, if tenant for 
years or guardian do alien for life, the remainder over in fee, he in 
the remainder who doth enter after the death of the tenant for 
term of life, is a disseisor, as well as the lessee for life ; for all is 
but one estate in law. Vide librum , el liro. tit. Entry conge able, 17. 
And if tenant for life be [ the remainder for life], the remainder in 
fee, the first tenant for life levies a iin« at the common law, if the 
two tenants for life will not make claim within the year, he in the 
reversion or the remainder was bound ; for they all might have but 
one year after the fine levied. Plowd. 359 a, nota librum. 


§ 472. Also, if a man be disseised by two, if he release to one of 
them, he shalMiold his companion out of the land, and by such re- 
lease he shall have the sole possession and estate in the land. But 
if a disseisor enfeoff two in fee, and the disseisee release to one of 
the feoffees, this shall enure to both the feoffees, and the cause of 
the diversity between these two cases is pregnant enough. For that 
they come in by feoffment, and the others by wrong, &c. 
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And the cause of the diversity between these two cases is ap- 
parent; because in the first case his title and entry was wrongful, 
and in the other by lawful feoffment ; and according is in Keilw . 
12 H. 7. fo . 1 a, in fine. Vide sect . 306, 307. 1 1 II. 7. 12 a. 


§ 473. Also, if I be disseised, and my disseisor is disseised, if I 
release to the disseisor of my disseisor, I shall not have an assise 
nor enter upon the disseisor, because his disseisor hath my right by 
my release, &c. And so it seemeth in this case, if there be twenty 
disseised one after another, and I release to the last disseisor, this 
disseisor shall bar all the others of their actions and their titles. 
And the cause is as it seemeth, for that in many cases, when a man 
hath lawful title of entry, although he doth not enter, he shall 
defeat all mean titles by his release, &c. But this holds not in 
every case, as shall be said hereafter. 


Vide 9 II. 7. 25 b. 


§ 474. Also, if my disseisor letteth the tenements whereof he dis- 
seised me, to another for term of life, and after the tenant for 
term of life alieneth in fee, and I release to the alienee, &c. then my 
disseisor cannot enter, causa qua suprd, albeit that at one time the 
alienation was to his disinheritance, &c. 

Vide Dyer t 339 a. 


§ 475. Also, if a man be disseised, who hath a^son within age, 
and dieth, and the son being within age, the disseisor dieth seised, 
and the land descend to his heir, and a stranger atfate, and after 
the son of the disseisee, when he cometh to his full age, releaseth 
all his right to the abator ; in this case the heir of the disseisor 
shall not have an assise of mort d' ancestor against the abator; but 

r i 2 
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shall be barred, because the abator hath the right of the son of the 
disseisee by his release, and the entry of the son was congeable, 
for that he was within age at the time of the descent, &c. 

This case also is an affirmation of the rule before* 


§ 476. But if a man be disseised, and the disseisor maketh a 
feoffment upon condition, viz. to render to him a certain rent, and 
for default of payment a re-entry, &c. if the disseisee release to 
the feoffee upon condition, yet this shall not amend the estate of 
the feoffee upon condition; for notwithstanding such release,* yet 
his estate is upon condition, as it was before. 

And with this agreeth the opinion of all the justices, Pasch. 9 H. 7. 


Now the author doth put certain cases of exception to his con- 
clusion made in the section 473, that the rule there put doth not 
hold in every case: as for example, if a man be disseised, and the 
disseisor maketh a feoffment upon condition, that is to say, to render 
to hint a certain rent, and for default of payment a re-entry, &c. 
if the disseisee do release to the feoffee of the disseisor [ yet this 
shall not amend the estate of the feoffee ] so being upon condition ; 
for notwithstanding the release, yet his estate is upon condition as 
it was before, 9H. 7. 25 6 , according . And yet nota , by the release 
all the right is gone from the disseisee, and therefore if the feoffee 
do afterwards break the condition, the benefit of such release made 
to such feoffee shall enure and be to the disseisor: as in 2 Co- 56 a. 
if the disseisee do levy a fine to a stranger, in this case the disseisor 
shall retain the lands for ever ; for the disseisee against his fine can- 
not claim the land, and the cognizee cannot enter ; for the right 
which the cognizor had cannot be transferred unto him ; but by fine 
the right is extinct, whereof the disseisor shall take advantage. 
Vide 6 Co * 70 a* 
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§ 477. In the same manner it is, where a man is disseised of 
certain lands, and the disseisor grant a rent-charge out of the 
same land, &c. albeit the disseisee doth afterwards release to the 
disseisor, &c. yet the rent-charge remains in force. And the reason 
in these two cases is this, that a man shall not have advantage by 
such release which shall be against his proper acceptance, and 
against his own grant. And albeit some have said, that where the 
entry of a man is congeable upon a tenant, if he releases to the 
same tenant, that this shall avail the tenant, as if he had entered 
upon the tenant, and after enfeoffed him, &c. this is not true in 
every case. For in the first case of these two cases aforesaid, if 
the disseisee had entered upon the feoffee upon condition, and after 
enfeoffed him, then is the condition wholly defeated and avoided* 
And so in the second case, if the disseisee entereth and enfeoffeth 
him who granted the rent-charge, then is the rent-charge taken 
away and avoided, but it is not void by any such release without 
entry made, &c. ( 1 ). * 

§ 478. Also, if a man be disseised by an infant who alien in fee, 
and the alienee dieth seised, and his heir entereth, the disseisor 
being within age, now is it in the election of the disseisor to have 
a writ of dum fuit infra retatem, or & writ of right against the heir 
of the alienee, and which writ of them he shall choose, he ought to 
recover by the law, &c. And also he may enter into the land with- 
out any recovery, and in this case the entry of the disseisee is taken 


(l) Disseisor graunt un rent pur term? 
de vie, et fait lease pur vie, et puis graunt 
le reversion al disseisee, et il accept le 
rent [ del lessee ], il ne poet avoid er le 
lease. 38 H. 8. 30 6 . Et lege case, H. 8. 
done manor al dame Marie sa fille, quam- 
diu el seroit unmaried, par le mort E. 6. 
le reversion descendera a le dame Marie, 
qnt avoit graunt^ nn rent-charge hors del 
dit manor, et el avoit le inversion, et puis 
el maria le roi [qui ore est], sil accord era 
le rent-charge. 3 & 4 P. & M. 141 
jfoti in MS, The above cases are quoted 
from Dyer; the MS. is so unintelligible, 


that ( have been forced to insert and alter 
several words, as well as an imperfect 
acquaintance with our old law French 
would permit; there would have been no 
difficulty, had the goto been copied vir * 
batim from the report, but unfortunately 
the annotator has abridged the cases, and 
made use of his own language. In the 
latter case, it will be found, that in Dyer, 
the grant is reported to have proceeded 
from Edward the Sixth, the brother of 
Mary, and not from her father, Henry 
the Eighth. — Ed, 
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away, &c. But in this case if the disseisee release his right to the 
heir of the alienee, and after the disseisor bringeth a writ of right 
against the heir of the alienee, and he join the mise upon the mere 
right, &c. the great assise ought to find by the law, that the tenant 
hath more mere right than the disseisor, &c. for that the tenant 
hath the right of the disseisee by his release, the which is the most 
ancient and most mere right ; for by such release all the right of 
the disseisee passeth to the tenant, and is in the tenant. And to 
this some have said, that in this case where a man which hath right 
to lands or tenements (but his entry is not # congeable ) if he release 
to the tenant all his right, &c. that such release shall enure by way 
of extinguishment. A^ to this it may be ^said, that this is true as 
to him which releaseth ; for by his release he hath dismissed himself 
quite of his right as to his person, but yet the right which he hath 
may well pass to the tenant by his release. For it should be incon- 
venient that such an ancient right should be extinct altogether, See* 
for it is commonly said, that a right cannot die. 


In the beginning of this section is shewed the favor and protec- 
tion of the law to infants/ that is, until they he of full age of twenty- 
one years, as before, seek 10 i. Vide JJoct* Slu. lib . 1. cap * 21. 
First, it is here said, that an infant may avoid his own feoffment, 
which is to be understood as well .when he made it in person, as 
when his feoffment was made by letter of attorney. 4 Co. 125 a. 
And the means given to him by the law are three ; first by entry, 
which he may do whilst he is yet within age, although the said land 
after such feoffment made }jy him did descend to the heir of the 
feoffee, ( as before is taught, sect. 402); secondly, he* may avoid his 
feoffment by writ of dum fait infra cetatern, of which writ read 
F.N.B. 102, where /it appeareth, he cannot have or maintain his 
writ till he 6e of full age of twenty-one years; for the words of 
the writ do suppose so much, viz. dum fuit infra cetatem , by which 
it appeareth, that he is not within age at the time of the writ 
brought; and also the writ saith, gui plena atatis cut, ut dicitur, 
by which it appeareth t^at he must be of full age, when he doth 
bring this writ. And this third remedy by writ of right, he may 
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have during his nonage if he will, and the tenant cannot delay him 
by praying that the parol may demur, till the demandant be of full 
age, as this case is ; for it is to be observed, that every action real 
is possessory, that is to say, of his own possession, and seisin ; or 
ancestrel, that is, of the seisin or possession of his ancestors : and 
generally in all real actions, which an infant doth bring of his own 
possession, the plea shall not be deferred for his nonage ; but by 
presumption of law, the granting that the parol shall demur for the 
nonage of the demandant in other cases, is in favor and for the 
benefit of the infant, least, for want of good intelligence of his es- 
tate, and of the truth of the matter, lie should be prejudiced of his 
right, which doth descend unto him. But as in this case it should be 
a prejudice to the infant, if he should Ipse his possession which lie 
had, and be delayed thereof till his full age. 6 Co. fo . 3 b 9 et Dyer , 
136 b. Also in this it is shewed, that although the estate which the 
infant claimeth to have, is but by disseisin, yet lie may have a writ 
of right against any other that claimeth estate by or under him, 
though he be in by descent from his father or other ancestor during 
his minority, for qui prior est tempore • pptior est jure , as it is said 
in 4 Co. 9 a. 

But in this case if the disseisee do release his right to the hfeir of 
the alienee, and after the infant who made the disseisin, do bring a 
writ of right against the heir of the alienee, and he joinctli the 
mise or issue upon the mere right, & c. the great assise ought by 
the law to find and give their verdict, that the tenant hath more 
mere and clear right than the infant disseisor hath ; because the 
tenant hath the right of the disseisee by this re|pa$e, which is more 
ancient and more mere right than the right of the disseisor ; for by 
that release, all the right of the disseisee ctotli pass to the tenant, 
and is in the tenant; for the easy understanding whereof must be 
remembered that which before is taught ( sect. 234 ) concerning the 
signification of this word “ assise 5 ;” where also mention is made of 
the grand or magna* assisa in a writ of right, which writ is the 
highest in the laws for a trial of titles touching the [and, and is final, 
and the jury is called th£ great assise ; for of them there must be 
sixteen not twelve only, as in other juries. J)yer , 96 a, and Finch 9 
lib . 3. 88 «. And the tenant hath the election to have the matter 
tried either by the great assise or by battle, if he will. Vide sect. 
489. But in this case of a writ of right, the battle shall ever be 
by champions ; and this is the reason that in a writ of right, the 
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infant may join the mise, and try it by battle, and so he cannot in 
appeal ; for then the battle shall be in proper person. Ibid . 


§ 479. But releases which enure by way of extinguishment against 
all persons, are where lie to whom the release is made, cannot have 
that which to him is released. As if there be lord and tenant, and 
the lord release to the tenant all the right which he hath in the 
seignory, or all the right which he hath in the land, &c. this re- 
lease goeth by way of extinguishment against all persons, because 
that the tenant cannot have service to receive of himself. 

§ 480. In the same manner is it of a release made to the tenant 
of the land of a rent-charge or common of pasture, because the 
tenant cannot have that which to him is released, &c. so such 
releases shall enure by way of extinguishment in all ways. 


* 

It is well observed by*Sir John Davies, fo. 40, that estates in 
land** and right in land, be things of such substance, that they 
cannot be extinct or interire penitus . But a release that goeth by 
way of extinguishment against all persons is, where he to whom the 
release is made, cannot have that which is released to him; for 
these two last sections are of things which issue out of land, and 
therefore are subject to extinguishment to all intents. For if the 
lord do grant his seignory unto the tenant and to a stranger, there 
shall be no joint-tenancy, or survivor between them ; for the moiety 
of the seignory is extinct to all intents and purposes. Pfawd. Com . 
419 a. Vide Sir John Davies , fo. 5. 


§481. Also, to prove that the grand assise ought to pass for the 
demandant, in the case aforesaid, I have often # heard the reading of 
the statute of Westm. 2, which begun thus: Incasu quo vir amiserit 
per defaltam thicmentum quod fuit jus uxoris suce , tfc. that at the 
common law before the said statute, if a lease were made to a 
man for term of life, the remainder over in fee, and a stranger by 
feigned action recovered against the tenant for life by default, a*i<J 



k* 3. s. 481, 2. 


RELEASES* 


505 


after the tenant dieth, he in the remainder had no remedy before 
the statute, because he had not any possession of the land. 

§ 482. But if he in the remainder had entered upon the tenant 
for life, and disseised him, and after the tenant enter upon him, and 
after the tenant for life by such recovery lose by default and die, 
now he in the remainder may well have a writ of right against him 
which recovers, because the mise shall be joined only upon the 
mere right, &c. Yet in this case the seisin of him in the re- 
mainder was defeated by the entry of the tenant for life. But per- 
adventure some will argue and say, that he shall not have a writ of 
right in this case, for that when the mise is joined, it is joined in 
this manner, ( scilicet ) if the tenant hath more mere right in the 
land in the manner as he holdcth, than the demandant hath in the 
manner as he demandeth, and for that the seisin of the demandant 
was defeated by the entry of the tenant for term of life, &c. then 
he hath no right in the manner as he demandeth. 


Item> to prove that the great assise ought to pass for the tenant 
( for this word “ demandant” ( 1 ) is misprinted as it seemeth to me ) 
in the case aforesaid, ( vide sect. 478) I have heard often the lec- 
ture upon the statute of Westminster 2. cap. 3, that at the common 
law before that statute, if a lease were made to a tenant (2) for 
term of life, the remainder over in fee, and a stranger by a feigned 
action had recovered against the tenant for term of life by default, 
and after the tenant had died, he in the remainder had not any 
remedy before that statute, because he had no possession of the 


(1) It is a matter of surprise, that this 
error, which is retained in almost all the 
numerous editions of Littleton, should 
have escaped the notice tf Lord Coke and 
other learned annotators. I have ex- 
amined almost every edition of the Te- 
nures that I have been able to meet with, 
and at length have found two copies in 
which the remark of our commentator is 
borne out. The one is a folio edition, by 
Robert Redman, without date, a copy of 
which is in the British Museum, and 


which formerly belonged to Mr. Har- 
grave: in this the original reading is 
44 tenant the other, also in the British 
Museum, and belonging to Mr. H. is 
Pynton's folio edition of 1516; in this 
copy it is printed (< demandant,*’ but that 
word is erased, and 41 tenant 99 written 
over— .Ed* 

(2) In the L. and M. and Roh. editions 
of Littleton, al tenant is put in the place 
of a une heme* 
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land* And in 4 Co. fo . 9 a, it is said, that the seisin requisite in 
a writ of right of lands, must be actual, and not seisin in law* 
And the reason of the common law is said in Plowd. Com. 43 5, to 
be, for the presumption which the law had of the truth of the title, 
and of the cause of such recovery ; and in (i Co. fo. 8 b, that the 
reason of the strictness of the common law in such case was, to 
take away the multiplicity and infiniteness of suits, trials, recoveries, 
and judgments, in one and the same cause ; and therefore in the 
judgment and policy of the law it was thought more profitable to 
the common weal tli, and more for the honor of the law to leave 
some without remedy (as is aforesaid), and to put others to their 
writ of right, without any respect of coverture, See. than that there 
should be no end of actions ,unfl suits. 

And by the way it is to be observed, that at the common law 
there was a writ of cut in vita, in case only of a discontinuance 
made by the husband [in which the demise of the husband ] is sup- 
posed by the writ : Dyer , 83 b : of which writ ride Fitz . N. B. 193. 
And although this statute of Wes tm. 2. cap. 3, in casu quo vir 
amiserit per defaltam tenen\p,itum quod futt jus uxor is sum, durum 
fuit quod uxor post mortem viri non ha hint aliud recuperare quam 
per breve de recto , $c. so that the statute doth speak where the 
husband doth lose, &c. ; in which case, if the husband sole had 
[lost] by default, the law ever was, that the wife might enter, and 
was not driven to a writ of right, but the exposition of the statute 
is, where the husband and the wife do lose by default ; for so is 
the intent of the statute. Plowd. Com. 57 b . 


§ 483. To this it may be said, that these words ( mode et forma 
prout , Sfc.) in many cases are words of form of pleading, and not 
words of substance. For if a man bring a writ of entry in casu 
proviso , of the alienation made by the tenant in dower to his dis- 
inheritance, and counteth of the alienation made in fee, and the 
tenant saith, fhat he did not alien in manner as the demandant hath 
declared, and upon this they are at issue, and it is found by verdict 
that the tenant aliened in tail, or for term of another mans life, the 
demandant shall recover; yet the alienation was not in manner as 
the demandant hath declared, &c. 
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It is a rule in divers cases, factum non dicitur quod non perse* 
verat , as you may see in 5 Co. pt . 2. /o. 2 b , awe/ /o. 9 6, nevertheless 
in this case Littleton saith, ut sequitur; that these words modo et 
forma prout, fyc. in many cases be words of form of pleading, and 
not words of substance. For if a man bring a writ of entry in casu 
proviso , of alienation made by the tenant in dower to his disherit-* 
ance, and counteth of alienation made in fee, and the tenant saith, 
that he aliened not in the manner that the demandant hath declared, 
and upon this they be at issue, and it is found by verdict, that the 
tenant did alien in tail, or for term of another’s life, the demandant 
shall recover; and yet the alienation was not in the manner that the 
demandant hath declared. And of this matter, where modo et 
forma is material, and where [not], ride John Ki t chin s collection 
of cases touching this matter , fo. 232 . And this writ of entry in 
casu proviso was given by the statute of Gloucester, cap. 7, which 
read, and also read I<\ N . 2>. 205 b. 


§ 18 k Also, if there be lord and tenant, and the tenant hold o£ 
the lord by fealty only, and the lord distrain the tenant for rent, and 
the tenant bringeth a writ of trespass against his lord for his cattle 
so taken, and the lord plead that the tenant holds of him by fealty 
and certain rent, and for the rent behind he came to distrain, &c. 
and demand judgment of the writ brought against him, quare vi 
et armis, §c. and the other saith that he doth not hold of him in 
the manner as he suppose, and upon this they are at issue, and it 
is found by verdict that he holdeth of him by fealty only; in this 
case the writ shall abate, and yet he doth not hold of him in the 
manner as the lord hath said. For the matter of the issue is, whe- 
ther the tenant holdeth of him or no ; for if he holdeth of him, 
although that the lord distrain the tenant for other services which 
he ought not to have^ yet such writ of trespass quare vi et armis , 
doth not lie against the lord, but shall abate. 


And the causes wherefore the tenant shall not have action of 
trespass vi et armis against his lord for his wrongful distress, where 
nothing is behind, is, for that it is prohibited by the statute of Marl- 
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bridge, cap. 3, non ideo pmiatur dominus per redemptionem. Vide 
5H.7.fo. 10 a, et seq . ' 4 Co. 11 b, and in Keilway, fo. 31, and in 
9 Co. 76 a. If the lord distrain the cattle of his tenant, though 
nothing is behind, the tenant, for the reverence and duty which is 
due to the lord, shall not have an action of trespass quare vi et 
armis against him ; but if the lord do command his servant or bailiff 
in such a case to distrain where nothing is behind, the tenant may 
have an action of trespass vi et armis against the bailiff or servant. 


§ 485. Also, in a writ of trespass for battery, or for goods carried 
away, if the defendant plead not guilty, Sn manner as the plaintiff 
suppose, and it is found that the defendant is guilty in another 
town, or at another day than the plaintiff' suppose, [so it be within 
the same county; vide Theloall. lib. 7. 'cap. 4. Jo. 114 a (1)], yet he 
shall recover. And so in many other cases these words, scil. in 
manner as the demandant or the plaintiff hath supposed, do not 
make any matter of subst^tfce of the issue : for in a writ of right, 
where the mise is joined upon the mere right, that is as much as to 
say, and to such effect, viz. whether the tenant or demandant hath 
more mere right to the thing in demand. 


And see more of this matter, in Kitchin , fo. 232. 


§ 486. Also, if a man be disseised, and the disseisor dieth seised, 
&c. and his son and heir is in by descent, and the disseisee enter 
upon the heir of the disseisor, which entry is a disseisin, &c. if the 
heir bring an assise, or a writ of entry in nature of an assise, he 
shall recover. 

Vide sect. 38 5. And the reason wherefore the heir of the dis- 
seisor may maintain an assise is, because the entry and disseisin by 


(1) In the MS. the whole section of words inserted : a reprint of the test of 

Littleton is written verbatim, and these Littleton stented useless.— Ed. 
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the disseisee was made unto himself the demandant, and he may 
have against the disseisee, who now is a disseisor, a writ of entry 
in the nature of an assise; which writ is called brief de quibus f 
which is in F. N. B. J>. 191.] 


§ 487. But if the heir bring a writ of right against the disseisee, 
he shall be barred, for that when the grand assise is sworn, their 
oath is upon the mere right, and not upon the possession. For if 
the heir of the disseisor sue an assise of novel disseisin , or a writ of 
enirie in nature of an assise, and recovers against the disseisee, 
and sueth execution, yet *may the disseisee have a writ of entrie in 
the per against him, for the disseisin made to him by his father, or 
he may have against the heir a writ of right. 


But if the heir do bring a writ of right against the disseisor, he 
shall be barred, because when the great assise is sworn, their oath 
is upon the mere right, and not upon tie possession. But if the 
heir of the disseisor, who was in by lawful descent, had brought an 
assise of novel disseisin , or a writ of entry in the nature of an 
assise, and recovered against the disseisee, and sued execution, yet 
may the disseisee have a writ of entry in the per against him of the 
disseisin made to him by the father of the heir, or he may have a 
writ of right against the heir at his election to recover his right by 
way of action, although his entry was taken away by the descent 
unto the heir, and of the form of the writ of entry in the per s vide 
F. N. B. ubi supra . 


§ 488. But if the heir ought to recover against the disseisee in 
the case aforesaid by a writ of right, then all his right should be 
clearly taken away, for that judgment final shall be given against 
him, which should be against reason, where the disseisee hath the 
more mere right. 

§ 489. And know ( my son ) that in a writ of right, after the four 
knights have chosen the grand assise, then he hath no greater delay 
than in a writ of formedon % after the parties be at issue, &c. And 
if the mise be joined upon battle, then he hath lesser delay. 
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Read as it is in the book, and known, that the tenant in a writ 
right may make his election, whether the trial shall be by battle 
(soil.) by champions for them, or by the great assise. If the suit 
be in the Common Place, a writ judicial shall issue to the sheriff to 
summon four knights to make return of the grdat assise, so the 
sheriff is in that case excluded : the form thereof you may see in 
Fitz. N. B. fo . 4, et in Finch , 88 a . Vide in Dyer , 98 0. 


§ 490. Also, a release of all the right, &c. in some case is good, 
made to him which is supposed tenant in law, albeit he hath nothing 
in the tenements. As in a prwcipe quod neddat , if the tenant alien 
the land hanging the writ, and after the demandant releaseth to him 
all his right, &c. this release is good, for that he is supposed to be 
tenant by the suit of the demandant, „and yet lie* hath nothing in 
the land at the time of the release made. 


Vide 10 Cb. [48.] according , in respect of the privity; and in 
McmxelVs case,* in Plowd. 116. because, saith he, the demandant is 
stopped to say, that the tenant is not his tenant, whom by his writ 
he hath so affirmed to be ; for he must continue tenant respectively 
as unto him pending the writ, notwithstanding his alienation. And 
nota , original writs are not in law depending, before they be returned 
in that court, which thereof doth hold plea, whether it be the King’s 
Bfench, Common Place, or die Chancery ; for till the return the suit 
is not said pendant, neither may the court hold plea, but on an 
original returned before them. Finch , li. S.fo. 53 a . And see 21 E. 4* 
55 a, where it is said, a writ is attained* so soon as it is sealed, but 
it is not pendant till it be returned. Vide 18 II. 5, according ; and 
in ManxelVs case , Plowd. 10. And nota inde, 5 Co. 47 b , where an 
original writ is purchased out of the Chancery, returnable in the 
Common Bank, or in the King’s Bench, in such case, after that the 
writ shall be returned, the writ shall be said pendant from the day 
o t the teste thereof ; and if the tenant do alien before the return, 
and after the i$ste, it shall* be said an alienation hanging the writ. 
In that book, note a diversity between these cases of original writs 
purchased out of the Chancery, and returnable into other courts, 
and a bill exhibited in the Star Chamber, whether the process dot 
issue out of the same court, and are returnable in the same court; 
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and therefore there shall be said depending before the return there- 
of, or serving of die subpoena ; for the bill est origo ret et caput 
sectoe 9 et res denominatur a principaliori parte . 

§ 491. In the same manner it is in a praecipe quodreddat the te- 
nant vouch, and the vouchee enters into warranty, if afterward the 
demandant release to the vouchee all his right, this is good enough, 
for that the vouchee, after that he hath entered into warranty, is 
tenant in law to the demandant, &c. 


Nota the reason alleged in this case, because the vouchee, after 
he hath entered into the warranty, is tenant to the demandant* Vide 
5 H. 7. 39a, ft. 7£. 4. 23a. 3311. 8. 40. 12 H. G.fo. 6. 8ff*4* 
5 a. Nota this case and the*next precedent case are of the number 
of those things, which in the law are imagined, and are but fictions 
of the law. 3 Co. 29 b. And nota in a prrecipe , if one be vouched, 
now having regard to the demandant, the vouchee is tenant, and .a 
release to him is good; but having a regard to strangers, he is not 
tenant, and a release to him by a stranger is void ( 1 ). 1 Co. 87 6, 

But he that doth come in as vouchee, shall be in to all purposes* 
as he was when he had the land, and when he cometh in by the 
warranty; he is in like plight as if he were tenant of his first estate, 
and as if the prcucipe had been brought against him immediately, 
which nota in Plowd . ManxclVs case , 7 b. 


§ 492. Also, as to releases of actions reals and personals, it is 
thus: Some actions are mixed in the realty and in the personalty: 
as an action of waste sued against tenant for life ; this action is in 
the realty, because the place wasted shall be recovered; and also in 
the personalty, because treble damages shall be recovered for the 
wrongful waste done by the tenant (2); and thereforedn this action 
a release of actions reals is a good ple% in bar, anj^ so is a release 
of actions personals. 

(1) See Co. Lit. 284 t.— Ed. section of Littleton is transcribed, and 

(2) tc For so is the statute of Glouces- this remark inserted.— Ed. 
ter, cap. 5 : ” as in former occasions, the 
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§ 493. And in s quare imped'd a release of actions personals is a 
good plea, and so is a release of actions reeds, per Martin , quod 
fait concessum. Hil. 9 H. 6. fol. 57. 

§ 494. In the same manner it is in an assise of novel disseisin , for 
that it is mixed in the realty and in the personalty. But if such an 
assise be arraigned against the disseisor and the tenant, the dis- 
seisor may well plead a release of actions personals to bar the assise, 
but not a release of actions reals, for none shall plead a release of 
actions reals in an assise but the tenant. 


And agreeable to this is 7 Co. 26 a, where it is said, that by the 
order of the common law, every one shall plead that plea which is 
apt for him, and pertinent to his case; as in assise against the dis- 
seisor and tenant, &c. the tenant shall plead s plea which doth con- 
cern the tenancy, and not the disseisor; and in a quare impcdit , the 
incumbent shall not plead to the right of the patronage in which he 
hath nothing, to this the patron shall plead. 

§ 495. Also, in such actions reals which ought to be sued against 
the tenant of the freehold, if the tenant hath a release of actions 
reals from the demandant made unto him before the writ purchased, 
arid he plead this, it is a good plea for the demandant to say, that 
he which pleads the plea had nothing in the freehold at the time of 
the release made, for then he had no cause to have ah action real 
against him. 


Releases of land which demand freehold in demesne do not lie 

* - >. l4 

out only against the tenant of freehold ip fait, or in law ; and the 
preecipe quod reddat doth not lie against the termor, but in one 
special case,.fo t^nemo potest plus juris in alium transferre quam 
ipse habet. 6 Co* 57 a. And therefore a release of actions real is 
no plea, excep! he be tenant of the freehold at the time of the re- 
lease; for otherwise he had no cause of such action against him. 
Nota the saying of Coke, Justice, that the opinion in 14 H. 6. fo. 11, 
was of great difficulty Cf^Atfhat if one do release to him in the 
reversion expectant upon an estate for life all actions real/ and after 
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the tettant fat life is impleaded, and doth pray in aid of him in the 
reversion, or vouch him, or if he received, in these cases (as there 
it is said) Although the praecipe Was [not] commenced against him, 
yet for so much as by the receipt or voucher he is become tenant 
to the praecipe of him who made the release, and shall be,bound by 
the judgment, he shall have advantage to plead the release of all 
actions real. But the doubt is, because at the time of the release 
made he had no cause, as Littleton saith, to have any action against 
him; but without question, after receipt or entry into the Warranty 
of the vouchee, a release by the demandant to the tenant by receipt, 
or to the vouchee, is good; because both the one and the other, 
at the time of the release made, was tenant in law unto the de- 
mandant; but a release unto them by any stranger is not good. 
8 Co. 151 6. The foundation and ground-work of all commpn re- 
coveries to dock estates tail is, to be certain that the writ of entry 
in the post be brought againsl a tenant of freehold; and thereof see 
the manner and usual course of such cases in 10 Co. yb. 456. et 
nota bene . 


§ 496. Also, in such case where a man may enter into lands or 
tenements, and also may have an action real for this, which is given 
by the law against the tenant; if in this case the demandapt re- 
leaseth to the tenant all manner of actions reals, yet this shall not 
take the demandant from his entry, but the demandant may well 
enter notwithstanding such release, for that nothing is released bub 
the action, &c. 

Therefore it is said in 8 Co. 1516. et 1 52a. if the disseisee re- 
lease unto the disseisor omnes actiones (scty.) jus recuperandi , she 
prosequehdi injudicio , ||y this his right of entry is not released : for 
when a man hath divers nteans to come to his right, he may release 
one of them especially, and yet take the benefit of the othbr(l); 
and with this dqth accprd divers books there recitefl. 'Vide 21 H. 7. 
236. Butw^en a man hath no other means to cbipe to the land, 
but by way of action* there if he release all actions, by it inclusive 


(1) See Co. Lit. $68 *.— Ed. 
K K 
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his right of judgment (1) is gone, because by his own act he hath 
barred himself of all means and remedies to recover or attain to it: 
and therefore if the disseisee release all actions to the heir of the 
disseisor, by this all his right is gone by judgment of law. Vide 
librum: et vide in 10 Co, 41 b, according : and there it is said. Pa- 
roles font plea . See in Dyer , 57 a, A man did covenant by inden- 
ture, and also is bound by obligation, to perform all the covenants 
in the indenture, the obligee doth release all the covenants in the 
indenture, yet the obligation is not released. Dyer, 57 a, b . 


§ 4*97. In the same manner it is of things personal: as if a man 
by wrong take away my goods, if I release to him all actions per- 
sonals, yet I may by the law take my goods out of his possession. 

§ 498. Also, if I have any cause to have a writ of detinue of my 
goods against another, albeit that I release to him all actions per- 
sonals, yet I may by the law take my goods out of his possession, 
because no right of the goods is released to him, but only the 
action, &c. 1 


Coke's fab part, 63 a, according ; where you may read the opinion 
of Sir Christopher Wray, Chief Justice, and Sir Roger Manwood, 
Chief Baron, in a case between Moyle Fynch, Esquire, and the Lady 
Fynch, resolved by the release of these cases. But because they did 
mistake the law in that case of Lady Fynch, therefore I omit to 
write it at large, and do refer you to full satisfaction in that case to 
sect. 352. and these two cases of Littleton are vouched in 1 1 Co, 
82b, and divers other books according to Littleton. For by release 
of actions the right or interest is not released; but if in such case 
I do release all demands, such a release shall not only exclude me 
of my action, but also of my entry and seisin, and of my right in 
my land, and also my property in my chattels. 


§ 499. Also, 1 # a man be disseised, and the disseisor maketh a 
feoffment to divers persons to his use, apd the disseisor continually 


(l) It stands thus in the MS. In the his right inclusive, by judgment of law, 
English translation of the Reports it is is gone. 0 The error is probably to be at* 
thus, “ if he releases all actions, thereby tributed to the transcriber.— Ed, 
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taketh the profits, &c. and the disseisee release to him all actions 
reals, and after he sueth against him a writ of entry in nature of an 
assise, by reason of the statute, because he taketh the profits, &c. 
Quaere, how the disseisor shall be aided by the said release; for if 
he will plead the release generally, then the demandant may say, 
that he had nothing in the freehold at the time of the release made; 
and if he plead the release specially, then he must acknowledge a 
disseisin, and then may the demandant enter into the land, &c. by 
his acknowledgment of the disseisin, &c. but peradventure by spe- 
cial pleading he may bar him of the action which he sueth, &c. 
though the demandant may enter. 


For the more easy understanding hereof, it must be conceived, that 
although the disseisee in this case might have entered, yet he did 
not so, but brought his action, thereby to recover his land, his re- 
lease made to the disseisor of all real actions notwithstanding. 2dly.' 
It is to be observed, in diebtts illis all lands for the most part were 
conveyed to feoffees to the only use of the feoffor, and the feoffor 
did continue the taking of the profits, which was fraudulently and 
purposely, amongst other, because the party that had cause of ac- 
tion might [not] know who was the tenant of the frank-tenement, 
[against] whom only real actions must be brought by order of the 
common law, as before is said ; and to prevent this mischief divers 
statutes were made, and amongst the rest, the statute made 1 1 H. 6. 
cap. 4* was one, which is that statute which Littleton did mean in 
this case. 1 Co. 1 23 a. t 

The third thing observable is, the artificial pleading which it be- 
hoveth the disseisor well to consider of; for on one side, if he plead 
the release generally, then the demandant may say, that he [who] 
pleadeth the release had nothing in the frank-tenement at the time 
of the release made ; for he that had a use hacT/ws negue in re , neque 
ad rem; but only a confidence and trust. 1 Co. 121. And on the 
other side, if he do plead the release specially, then he must confess 
a disseisin, and then by his own confession the demandant may 
enter: as in 11 E. 4. fo. 5b. in fine et seq. if A disseise B. and I 
disseise A., in this case A. hath cause to have this land against all, 
but only against B., yet A. cannot make to him title in this matter 

k k 2 
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in assise ; for if he do bring an action against me, and I do plead in 
bar, and he saith that B. was seised till by him disseised, and so was 
he seised, till by me disseised, &c. this title is not good ; for the 
demandant himself do shew that he hath no right ; so this case is 
put only for learning of good pleading, not for other use, as I think, 
especially after the making of the statute C Z7 H. 8. cap. 10, by which 
all uses are taken away, so there is no pernor of profits at this day, 
against whom any action may be brought. Littleton in the perclose 
of this case saith, But peradventure by especial pleading he may 
bar the demandant of this action, &c. ; but he doth not shew a form 
or precedent of such especial plea ; ideo quaere inde ; and read the 
Doctor §• Student , cap . 55. concerning pleading in assise, whereby 
the tenants use sometimes ,to plead in such manner, that they shall 
confess no ouster. 


§ 500. Also, if a man sue an appeal of felony of the death of his 
ancestor against another, though the appellant release to the de- 
fendant all manner of actibns real and personal, this shall not aid 
the defendant, for that this appeal is not an action real, in as much 
as the appellant shall not recover any realty in such appeal: neither 
is such appeal an action personal, in as much as the wrong was done 
to his ancestor, and not to him. But if he release to the defendant 
all manner of actions, then it shall be a good bar in an appeal. 
And so a man may see, that a release of all manner of actions is 
better than a release of actions reals and personals, &c. 


And by this cause Littleton doth obserye, that a release of all 
manner of actions is better than a release of actions real and per- 
sonal, &c. In this case is shewed artificially how to frame a release 
of an appeal of f felony of the death ?of his ancestors, if so the parties 
are agreed*; for the law doth give to his eldest son, or next heir in 
blood, the pxt>secution and revenge by appeal in that case, except 
the ancestor at the time of his death had a wife living; for then the 
revenge is given to her, of all which matters read Stamford's Pleas 
del Cor one. In this also is sliewed to make a release of an appeal 
of robbery legally. 
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§ 501. Also, in an appeal of robbery, if the defendant will plead 
a release of the appellant of all actions personals, this seemeth no 
plea; for an action of appeal, where the appellee shall have judg- 
ment of death, &c. is higher than an action personal is, and is not 
properly called an action personal > and there if the defendant will 
plead a release of the appellant to bar him of the appeal, in this 
case he must have a release of all manner of appeals, or all manner 
of actions, as it seemeth, &c. 

§ 502. But in appeal of mayhem, a release of all manner of ac- 
tions personals is a good plea in bar, for that in such an action he 
shall recover nothing but damages. 


And so is a release of all actions or of all appeals, and yet in an 
appeal of mayhem the plaintiff' doth declare that the defendant did 
maim him felonice , nt felo domini Regis : and see all the matter 
touching mayhem in Fardinando Poultm , fo. 17. \de Pace Regis.] * 


§ 503. Also, if a man be outlawed in an action personal by pro- 
cess upon the original, and bringeth a writ of error, if he at whose 
suit he was Outlawed, will plead against him a release of all manner 
of actions personals, this seemeth no plea ; for by the said action 
he shall recover nothing in the personalty, but only to reverse the 
outlawry ; but a release of the writ of error is a good plea. 


And with this doth agree 8 Co. 1 52 b . So if the body of a man 
condemned in debt be in execution, and the plaintiff released to 
him the debt, and all executions, and defendant jlo release to the 
plaintiff* all actions, yet upon the plaintiff’s release te may have 
audita querela; for by it be shall recover nothing*, but discharge 
liis bfcdy from imprisonment. But if the plaintiff after judgment 
do release to the defendant all actions, and after his body is taken 
in execution, he shall not have thereupon audita querela , for exe- 
cution is no action. Co. ibid . And in this case is observable, that 
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against this writ of error no execution is taken, because he is out- 
lawed* Fide 197, and nota , in 8 Co. 152 a. in fine et seq. 


§ 504. Also, if a man recover debt or damages, and he releaseth 
to the defendant all manner of actions, yet he may lawfully sue 
execution by capias ad satisfaciendum , or by elegit , or fieri facias : 
for execution upon such a writ cannot be said an action. 


And because here mention is made of writs of execution in per- 
sonal actions, it is good to consider of thtfm, and to know the ori- 
ginals. For it is resolved in 3 fco.fo. 12. that at the common law, 
where a person doth sue a recognizance, or a judgment, for debt 
or damages, he could not have the bo$Iy of the defendant in exe- 
cution, nor his lafind, but in special cases : but at the common law, 
he might have execution in such cases only of his goods and chat- 
tels, and of his corn and other present profits, which grow upon 
the land, to which purpose t the common law did give unto him two 
several writs, a levari facias , by which writ the sheriff was com- 
manded quod de terris et catallis , £ $c. levari faciat> §c. and 
another writ called fieri facias ,] which was only de bonis et catallis , 
both which writs ought to be sued within a year after the judgment 
or recognizance acknowledged ; and if he had neither the one, nor 
the other, within the year, the plaintiff', or the cognizee^ was driven 
unto an action of debt. And afterwards by the statute of Westm. 2. 
cap. 45, a scire facias is given, and by the statute of Westm. 2* 
cap. 18 , cum debitum flier it rccuperatum , fyc. the elegit is given 
of the moiety of the lands, which was the first statute that doth 
subject lands to the execution of a judgment : and with this doth 
agree 1 Fitz. N. B. fo> 265. Other statutes have been made after, 
which you may see in Co. ibidem. 

Also, the body of the defendant was not liable to execution for 
debt at the commqri law. 13 H. 4. 1« % But by the statute of Marie- 
bridge, cap. ^3, and Westm. 2. cap. 11, a capias was given in an 
action of account ; for at the common law the process in account 
was distress infinite, and afterwards by the statute 25 E. 3. cap. 17, 
the same process was given in debt as in account ; for before this 
statute the body of the defendant was not liable to execution for 
debt. 
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§ 505. But if after the year and day the plaintiff will sue a scire 
facias , to know if the defendant can say any thing why the plaintiff 
should not have execution, then it seemeth that such release of all 
actions shall be a good plea in bar. But to some seems the con- 
trary, in as much as the writ of scire facias is a writ of execution, 
and is to have execution, &c. But yet in as much as upon the 
same writ the defendant may plead divers matters after judgment 
given to oust him of execution, as outlawry, &c. and divers other 
matters, this may be well said an action, &c. 


And with this agreeth Brooke , tit. Release , 27, and Scire Facias , 
188, that in scire facias for to have execution of damages reco- 
vered in a writ, the defendant did plead a release from all manner 
of actions, and this was holcfen a good plea, and a bar by all the 
court. And in 8 Co. 152 a , it is observed, that actio est [jus] 
prosequendi in judicio ; and therefore by a judgment the action is 
determined; for the judgment is the eqd of the action, jus prosen 
quendi in judicio 9 and therefore a releasfi of all actions is no bar of 
executions, ( as by other books there is proved ). But in a scire 
facias founded upon a judgment, release of all actions is a good 
plea, because he shall have a new judgment, and therefore there 
well it may be said, jus prosequendi in judicio ( 1 ). 

Observe here, and in Fits. N. B. 26G, and that after the year 
and day the parly who recovered his debt or damages, or to whom 
a recognizance is acknowledged, may not take execution before he 
hath given warning to the defendant by a scire facias , and more 
concerning this time of a year and a day, vide sect. 422. 


§ 506. And I take it, that in a scire facias upon a fine, a release 
of all manner of actions is a good plea in bar. 


A* 1 ^ 

And Littleton’s opinion is, that in a scire facias qjit of a fine, a 
release of all manner of actions is a good plea in bar ; and with 


(l) Lord Coke states the same point writ wliereunto the defendant may plead, 
more comprehensively and concisely : — be it original or judicial, is in law an 
il Here it is to be observed, that eVcry action.” Co. Lit. 291 a.— Ed. 
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this doth agree Bahington , in 3 H. 6. 45 5. If a scire facias be 
brought, to have execution out of a fine, if it did vary from the 
fine it is abateable, and shall not be avoided. Vide 9 H. 6. 39. 


§ 507. But where a man recovereth debt or damages, and it is 
agreed between them that the plaintiff shall not sue execution, then 
it behoveth that the plaintiff make a release to him of all manner 
of executions. 

Ut patet supra 9 505. 


§ 508. Also, if a man release to another all manner of demands, 
this is the best release to him to whom the release is made, that he 
can have, and shall enure most to his advantage. For by such re- 
lease of all manner of demands, all manner of actions reals, per- 
sonals, and actions of appeal, are taken away and extinct, and all 
manner of executions are taken away and extinct. 

§ 509. And if a man hath title of entry into any lands or tene- 
ments, by such a release his title is taken away. 

Sed queer e de hoc 9 for Fitz- James, Chief Justice of England, 
holdeth the contrary, because an entry cannot be properly said a 
demand. 

§ 510. And if a man hath a rent-service or rent-charge, or com- 
mon of pasture, &c. by such a releasb of all manner of demands 
made to the tenants of the land out «of which the service or the 
rent is issuing, or in which the common is, the service, the rent, 
and the common, is taken away and extinct, &c. 


By these thfee sections the force of releases of all demands is de- 
clared, which nota ; and see in 8 Co.fo . 153 b 9 et seq . the force and 
operation of this word “ demand,” which word “ demand,” est toca - 
bulum artis : where also it is said, that although a release of all 
demands be of so great extent, yet it^doth not extend to such writs 
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by which nothing is demanded, neither in fait neither in law, but 
do lie only to relieve the plaintiff by way of discharge, and not by 
way of demand ; as for example, a writ of error, or audita querela . 
And upon this reason, see in 6 Co. 25 a , where a writ of error was 
brought against six, and the release of one of them was pleaded in 
bar, btft it was adjudged that thereby the rest of them are not 
barred; for by the writ of error they demand nothing, and are not 
to recover any thing, but are only to be discharged of a burthen laid 
upon them by the erroneous judgment. tAnd see the case in 
40 E. 3. 22 . vouched in 8 Co. ibid, and in Finch's book , fo. 43 b , 
if the lord in chivalry do confirm to the tenant to hold by fealty and 
certain rent, and release ^to him all other services and demands, yet 
he shall have reasonable aid; for it is incident to the service, and is 
not released by such words. Vide sect . 748, by a release of all 
demands a warranty is extinct; and nota , in 10 Co. fo. 51 a, b, 
wherein this word “ demand*” is not of effect, but other words, el 
6 II. 7. 15 a, b. 


§ 511. Also, if a man releaseth to another all manner of quarrels, 
or all controversies or debates between them, &c. quaere to what 
matter and to what effect such words shall extend themselves. 


And of this thus writeth Coke, Chief Justice, in his 8th part, 
153 a, as, unto this word ( querelas ) it is to wit, that quarrels do 
extend not only to actions as well real as personal, as is holden in 
9E . 4. fo. 44, but also unto causes of actions and suits, as it is 
holden in 39 //. 6. fo. 9. so that by the release of all quarrels, not 
only all actions depending in suit, but causes of actions and suits, 
also be released. And so it is where one doth release to another 
all actions, not only actions depending, but causes of actions and 
suits also be released : where you may read divers book cases in 
proof hereof, and this word querela [is derived a querendo ] unde 
etiam querens signifieth a man who is the plaifttiff/ and quarrels, 
controversies, and debates, are synonima , and qf one significa- 
tion ( 1 ). And in the said book is explained the sense of this word 
sectas in releases ; and of this word “ duties,” and of this word 


(1) Co. Lit. 292 a.— Ed. 
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titulum . But I must follow my author, and proceed no further in 
them, remembering the saying in 10 Co. 51 b, paroles font plea . 


§ 512. Also, if a man by his deed be bound to another fh a cer- 
tain sum of money, to pay at the feast of St. Michael next en- 
suing, if the obligee before the said feast release to the obligor all 
actions, he shall be bfrred of the duty for ever, and yet he could 
not have an action at the time of the release made. 


The reason of this case of release is, because it was a debt and 
a duty presently, although the time of payment were not then come: 
as an executor may release a debt before the testament be proved, 
because the interest and right of action is in him, though he cannot 
have an action before the will proved ( 1 ). 5 Co. 28 a. and 9 Co. 
39 a. Vide opinion contrary in this case in Plowd. 278 b . And if 
the obligee do commence a\id bring his action of debt, and declare, 
thereupon, and it doth appear to the court that then he hath no 
cause of action, because the day is not come, he may not afterwards 
at another time have an action upon the same obligation, being 
barred by judgment that he shall take nothing by this writ. Bro. 
tit . Debt, 175. 


§ 513. But if a man letteth land to another for a year, to yield 
to him at the feast of St. Michael next ensuing, 40s . and afterwards, 
before the same feast, he releaseth to the lessee all actions, yet 
after the same feast he shall have an action of debt for the non- 
payriient 6f the 40s. notwithstanding the said release. Stude 
causam diversitatis between these two cases. 


And according to thetee diversities, [see] Keble’s opinion in 
9 H. 7. fo. 5 a, a lease is made of land with a stock of cattle, &c. 


(l) Lord Coke pursues precisely the same course; see Co. Lit. 292 b.—Ed. 
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for years, reserving a rent at Michaelmas, &c. the lessor doth re* 
lease all actions to the lessee before Michaelmas ; the duty touching 
the contract for the stock of cattle is extinct, for that was a duty 
presently. And so it is in 8 Co. 155 a, that if a man be bound to 
another in a certain sum to be paid at the feast of St. Michael next 
ensuing, if the obligee before the said feast do release to the 
obligor all actions, he shall be barred of the duty for ever; for this 
is a debitum presently, although it be not presently solvendum . And 
therefore if one be bound to another in single obligation of 40/., to 
be paid at four usual feasts of the year, and three of the feasts are 
incurred, in this case [ for 30/. ] there is debitum et solvetidum also, 
and yet the obligee shall not have an action of debt till the last 
feast be incurred, and thfs notwithstanding a release of all actions 
before the last feast, shall discharge, alfc But if a man let land to 
another for term of a year, or for longer time, reserving 40/. rent 
to be paid at four usual feasts, by equal portions ; in this case, if 
one feast do incur, he may have an action of dfebt presently, and 
shall not stay until all the days be incurred ; for there the duty doth 
accrue upon the perception of the profits of the lands, and till the, 
feast incurred in which it is to be paid,* there it is not debitum nec 
solvendum ; and there a release of all actions before the feast is no 
bar ; but in respect of the several perception of the profits of the 
land, the rent after every feast is demandable by action of debt. 
Vide librum more at large , and 1 H. 7. 9 5. And there is said, 
that these words inserted in this case in Littleton’s book, (stude 
causatn diversiiatis) being fully explained, do shew that [they] 
were never added by Littleton himself. Also note there, and in 
10 Co. 128 by a diversity between a recognizance of a debt payable 
at several days ; for this is not to be resembled to an obligation, but 
to the other case of a rent teserved upon a lease for years. Fite* 
N. B. 267 by according . and 10 Co. 128 5. andLonge , 5 23. 4* 
/o. 40 a. See 5 Co . 70 by Hods case : and 1 Co. 112 5. and Lit- 
tletoiiy sect . 748. 


§514. Also, where a man will sue a writ of right, it behoveth 
that he counteth of the seisin of himself, or of his ancestors, and 
also that the seisin was in the same king’s time, as he pleadeth in 
his plea. For this is an ancient law used, as appeareth by the re* 
port of a plea in the eyre of Nottingham, tit. Droit , in Fitzherbert , 
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cap. 26, in this form following: — John Barre brought his writ of 
right against Reynold of Assington, and demanded certain lands, &c. 
where the mise is joined in bank, and the original and the process 
were sent before the justices errants, where the parties came, and 
the twelve knights were sworn without challenge of the parties, to 
be allowed, because that choice was made by assent of the parties, 
with the four knights, and the oath was this : That I shall say the 
truth, &c, whether R. of A. hath more mere right to hold the 
tenements which John Barre demandetli against him by his writ of 
right, or John to have them, as he demandetli, and for nothing to 
let to say the truth, so help me God, &e. without saying to their 
knowledge. And the like oath shall be made in an attaint, and in 
battle, and in wager of law, for these do bring every thing to an 
end. But John Barre counted of the seisin of one Ralf his ances- 
tor in the time of King Henry, and Reynold upon the mise joined 
tendered half a mark for the time, & c. And hereupon Herle, Jus- 
tice, said to the grand assise after that they were charged upon the 
mere right, You good men, Reynold gave half a mark to the king 
for the time, to the intent that if you find that the ancestor of John 

was not seised in the time that the demandant hath pleaded, you 

* 

shall inquire no further upon the right; and for this, you shall tell 
us, whether the ancestor of John (Ralf by name) was seised in 
King Henry’s time, as he hath pleaded, or not. And if you find 
that he was not seised, in this time, you shall inquire no more ; and 
if you find that he was seised, then you shall inquire further of the 
vrrit. And after the grand assise camte in with their verdict, and 
said, that Ralf w r as not seised in the time of King Henry, whereby 
it was awarded that Reynold should hold the tenements demanded 
against him, to him and his heirs quit of John Barre, and his heirs 
to the remnant. And John in mercy, &c. And the reason why I 
have shewed to thee, my son, this plea, is to prove the matter pre- 
cedent which is said in a writ of right ; for it seemeth by this plea, 
that if Reynold had not tendered the half mark to inquire of the 
time, &c. then the grand assise ought to be charged only to inquire 
of the mere right, and not of the possession, &c. And so always 
ih a writ of right, if the possession whereof the demandant counteth 
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be in the king’s time, as he hath pleaded, then the charge of the 
grand assise shall be only upon the mere right, although that the 
possession were against the law, as it is said before in this chap- 
ter, &c. 


This case of a writ of right is to be observed, as it is in Littleton, 
which is thus briefly abridged in Bro. tit . Droit de recto, 41. the 
tender of the half mark is upon the swearing of the jury, and upon 
the evidence given. Vide judgment in Fitz. 256. Bro. Droit de 
recto , 37. And so it is declared in Finch's book , 88. And concern- 
ing the justices errant here mentioned, it is said the beginning of 
them was in anno 22 H. 2 . and about E. 3. the eires were left. See 
the notes upon II eng ham, fo . 147. 

It may peradventure be collected hereby by some young student, 
that Littleton’s book was not published till after the eleven years 
of King Henry 8. because Littleton doth recite this case out of the 
Abridgment of Fitzherbert , which Abridgment was published by 
him in the eleventh year of the said King Henry 8. as it may ap- 
pear in the preface to 10 Co.fo. 10: buf cave lector, for it appeareth 
in Plowd . fo. 58 a, b, there have been some additions to this book, 
which were not in the first edition, and though this mentioning of 
Fitzherbert' s Abridgment be not distinguished with this sign at the 
beginning, as in the first leaf of Littleton is pointed at, yet doubt- 
less this reciting of Fitzherbert' s Abridgment was not in the first 
edition of this book ; and so that which is in the end of sect. 513, 
stude Aiusam diversitatis entre les deux cases, was not added by 
Littleton himself, as you may see in 8 Co. 153 a : and no such mark 
is there put ; and you may find in Littleton's book, sect. 727, that 
Littleton's book was made before the statute 11 H. 7. cap. 20, et 
vide Stamf. Prerog. cap. 22 Sf 21, fo . 72. and certain it is that 
Littleton’s book was made and published in the end of the reign 
of H. 6. as you may see in the preface to 10 Co.fo. 10. and in the 
end of Ashe's General Table of all Cokes Reports. 

To this I think it not impertinent to add a tfiord* or two of de- 
feazance. Defeazance cometh of the French wor^l ( desfaire ) or 
( deffaire ) infectum redder e quod factum est , and doth signify in 
our law nothing but a condition annexed to an act ; as to an obliga- 
tion, a recognizance, or statute, &c. which being performed by the 
obligee or recognizee, the act is disabled, and made void, as if it had 
never been done; whereof you may see fVestm . at large, part j, 
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tymb. lib. 2. sect. 156. (Dr. Cowell's Interpreter , verbo Defeein- 
ance.) In all cases when any thing executory is created by a deed, 
the same thing by the consent of all persons, who were parties 
thereunto, may be defeated and annulled ; and therefore warranties, 
recognizances, rents-charge, annuities, covenants, leases for years, 
uses at the common law, and such like, may by a defeazance made 
by the consent of all, who be parties to the creation of it, by deed 
be annulled, discharged, and defeated. 1 Co. 113. And of this 
opinion was Wray, Chief Justice, and all the court. Ibid. Nihil 
tarn conveniens est naturali cequitati, quam unumquodque dissolvi co 
Ugamme quo ligatum est. 


Lib. III. Cap. IX.— CONFIRMATION. 

§ 515. A deed of confirmation is commonly in this form, or to 
this effect : Know all men, fyc. that I, A. of B. have ratified, ap- 
proved, and confirmed to C ' of D. the estate and possession which 
I have, of and in one messuage, §c. with the appurtenances, 
in F. %c. 


In this case the form how to make a deed of confirmation is 
shewed, as of other instruments is elsewhere declared. Vide 
sect. 445. 

§ 516. And in some case a deed of ‘confirmation is good and 
available, where in the same case a deed of release is not good nor 
available. As if I let land to a man for term of his life, who letteth 
the same to another for term of forty years, by force of which he 
is in possession ; if I by my deed confirm the estate of the tenant 
for years, and after the tenant for life dieth during the term of 
years, I cannot wnter into the land during the said term. 


In some cases a deed of confirmation is good and available, where 
in the same case a deed of release is not good, nor available. As 
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particularly here is exemplified, in which example, if the tenant for 
term of life dieth during the term of years, I may not enter into 
the land during the same term ; for that were contrary to my own 
deed of confirmation. But understand withal, that so long as the 
lessee for life is living, his lessee for forty years is still tenant to 
him, and shall pay to his lessor such rents as the said tenant for life 
did reserve upon his demise for forty years, notwithstanding my 
confirmation, who was in reversion in fee. 


§ 517. Yet if I by my deed of release had released to the tenant 
for years in the life-time of the tenant for life, this release shall be 
void, for that then there was not any privity between me and the 
tenant for years : for a release is not available to the tenant for 
years, but where there is a* privity between him and him tha£ 
releaseth. 


And vide 49 E. 3. cap . ult. per Belk.\and 19 H. 6. 275. per As- 
cough , accordant. But if the lessor do release all his right to his 
lessee for life, this release is good, because there is privity between# 
Ibidem . 

§ 518. In the same manner it is, if I be disseised, and the dis- 
seisor make a lease to another for term of years, if I release to the 
termor, this is void : but if I confirm the estate of the termor, this 
is good and effectual. 


If lessee for years (1) be put out, aifd he in the reversion thereby 
disseised, and the disseisor do make a lease for years, the lessee 
who was put out may make a release to the other lessee of the dis- 
seisor, and yet there, wanted privity: but the disseisor cannot re- 
lease unto the lessee for §|ars, because he had no frank-tenement* 
JO Co. 48 5. But if I confirm the estate df the iermor, that is 
good and effectual. 


(1) “ Lessee for life” in the MS.; which according to the case in 10 Co* alluded 
is obviously a mistake, and moreover not to .~Ed. 
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$ 519. Also, if I be disseised, and I confirm the estate of the 
-disseisor, he hath a good and rightful estate in fee simple, ..albeit 
in the deed of confirmation no mention be made of h|s heirs, be- 
cause he had fee. simple at the time of the confirmation. For in such 
case if the disseisee confirm the estate of the disseisor, to have and 
to hold to him and his heirs of his body engendcred.or to have and 
to hold to him for term of his life, yet the disseisor hath a fee simple, 
and is seisedin his d einesne •a&of fee, because when his estate was 
confirmed, he had then a fee simple, and such deed cannot change 
his estate, without entry made upon him, &c. 

§ 520. In the same manner it is, if his estate be confirmed for 
term of a day, or for term of an hour, he hath a good estate in 
lee simple, for this, that his estate in fee supple Hvas once confirmed. 
Quia confirmare idem est, qudd firmrim facbr e , #c. 


See sect. 467, according'; for in these cases confirmare idem est, 
qudd firmum facere ; for it is here said, that such a deed may not 
change his first estate, without entry upon him : et vide in 5 Co. 
81 1 : because the estate of a freehold or inheritance is entire. But 
if the disseisor make a lease [ for years,] of twenty acres, the dis- 
seisee may confirm all or any part of the land to the lessee, to have 
and to ‘hold to him for all or for any part of the years, upon or 
without condition; for although the term or demise be one; and 
thefcefbreif the term or demise be confirmed for one hour, it is good 
for ever; as it is -resolved ibidem,- vide Plowd. 7085; yet the 
lease and acres are several, and therefore the confirmation ma^ ex- 
tendj to a part of them : pari rat tone, if my tenant for life do make 
a lease for years, I may confirm the land to him for less years. 
Co. ibidem. 

§ 521. Also, if my disseisor maketh a leaseJor life, the remainder 
over in fee, if ,1 release to the tenant foriife, this shall enure to him 
In the remainder. But if I confirm the estate of the tenant for 
term of life, yet after his decease I may well enter, because nothing 
is confirmed but the estate of the tenant for life, so that after his 
decease I may enter. But when I release all my right to the tenant 
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for life, this shall enure to him in the remainder or in the reversion, 
because all my right is gone by such release. But in this case, if 
the disseisee confirm the estate and title of him in the remainder 
without any confirmation made to tenant for life, the disseisee cannot 
enter upon the tenant for term of life, for that the remainder is 
depending upon the estate for life ; and if his estate should be de- 
feated, the remainder should be defeated by the entry of the dis- 
seisee, and it is no reason' that he by his entry should defeat the 
remainder against his confirmation, &c. 


And according to the first point of thi& section, touching a release, 
see before, sect. 470, according, in fine . And for the other dif- 
ferent points touching a confirmation, see 5 Co. 81 6. And if the 
disseisor make a lease for life or gift in tail, and the disseisee con- 
firm the estate, or by these words, “ the land,” to the lessee or 
donee for an hour, this doth confirm all that estate; but doth not 
enure to the remainder or reversion, because he did confirm the land 
to the lessee or donee only; and the estate for life or in tail, and the 
remainder or reversion, be several distinct estates. And the last 
point in this case, when the confirmation is made to him in the re- 
version, his reason is, that it should not be reasonable, that he by 
his entry should defeat the remainder, against his own confirmation; 
for a remainder cannot be without a particular [ estate], no more 
than a house can stand without a foundation. Vide of this last 
point, Plowd . Com . 349. If a disseisor do make a lease for life, 
and the disseisee confirm the estate of the disseisor, he shall not 
enter upon the tenant for life ( 1 ); for [of] such estate he was not 
disseised, nor such estate was taken from him, and he may not have 
a new fee simple; for he had no right, J^ut to the ancient fee simple; 
ergo, for so much as he is barred for the fee simple, he is also 
barred for all. 

§ 522 . Also, if there be two disseisors, and the disseisee releaseth 
to one of them, he shall hold his companion out of file land. But 
if the disseisee confirm the estate of the one, without more saying 


(t) See Co. Lit. 298 a.— Ed. 


L L 
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in the deed, some say that he shall not hold his companion out, hut 
shall hold jointly with him, for that nothing was confirmed but his 
estate, which was joint, &c. 


The first part of this case you may see, sect . 472. And concern- 
ing the different case of a confirmation, see 1 Co.fo. 1465, that a 
confirmation cannot alter the quality of an estate, unless it do en- 
large the estate. Vide 7 E. 4. 25 a ; and the first part of the next 
section is a proof to the effect aforesaid. 


§ 523. And for this some have said, that if two joint-tenants be, 
and the one confirm the estate of the other, that he hath but a joint 
estate, as he had before. But if he hath such words in the deed of 
confirmation, to have and to hold to him and to his heirs all the 
tenements whereof mention is made in the confirmation, then he 
hath a sole estate in the tfenements, &c. And therefore it is a good 
and sure thing in every confirmation to have these words, “ to have 
and to hold the tenements, &c. in fee, or in fee tail, or for term of 
life, or for term of years,” according as the case is, or the matter 
lieth. 

§ 524. For to the intent of some, if a man letteth land to another 
for life, and after confirm his estate which he hath in the same land, 
to have and to hold his estate to him and to his heirs, this confir- 
mation as to his heirs is void, for hisjieirs cannot have his estate, 
which was not but for term of his life. But if he confirm his estate 
by these words, to have the same land to him and to his heirs, this 
confirmation maketh a fee simple in this case to him in the land, for 
that the words “ to have and to hold,” &c. goeth to the land, and 
not to the estate which he hath, &c. 


This doth shew a difference when the deed of confirmation doth 
extend to the estate only, and when the words are expressly to have 
and to hold the land according to such estate therein, as he intendeth 
to confirm. 
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Of which two cases thus it is to be read in Plowd. 158 a; Little- 
ton in his book saith, that where a man doth confirm the estate of 
his tenant for term of life, habendum the land to him and to his 
heirs, that the fee doth pass by it, and this habendum is good ; and 
yet the land was not given in the premises, nor nothing was done, 
but the estate in the land was confirmed, [nevertheless] because in 
the estate land was contained, this is the cause that the habendum 
the land is pursuing [ the premises]. Also, he doth put the case, 
where two joint-tenants be, and one of them doth confirm the estate 
of the other, habendum the land to him and to his heirs, the fee by 
this doth pass : by which case it doth appear, that where words be 
in instruments, which do comprehend other things in intelligence, 
the thing comprehended do pass by the wprds ; and if it be contained 
in the premises of the deed, and named in the habendum by another 
name, containing the same substance, the habendum is good. And 
see a case in 4 Co. 35 b. 


§ 525. Also, if I let certain land to a feme sole for term of her 
life, who taketli husband, and after I confirm the estate of the hus- 
band and wife, to have and to hold for term of their two lives ; in 
this case the husband doth not hold jointly with his wife, but holdeth 
in right of his wife for term of her life. But this confirmation shall 
enure to the husband by way of remainder for term of bis life, if 
he surviveth his wife. 

Concerning the premises in this case, see seel . 256. And as to 
the matter in the conclusion, see in Plowd. 18 5, in these words ; if 
a woman be tenant for term of life, and a confirmation is made to 
her [and to her] husband, this doth enure as a remainder to her 
husband, and yet it did not pass out of the lessor at the time of the 
first estate. 

And in Plowd. Com. fo. 160 n, this case is also vouched thus, 
sometimes the habendum will give an estate where nothing was given 
before the habendum , and sometimes it will give to a ptfrson who was 
not named before, and sometimes it will alter the estate given in the 
premises of the deed ; and in proof thereof, this section of Littleton 
is here vouched, pdr Dyer. 

And in 9 Co . fo. 139 5, if a feme covert be tenant for term of her 
life, the reversion over in fee, if he in the reversion do confirm the 

l l 2 
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estate of the husband and wife, habendum to them for term of their 
lives, in this case the husband shall have an estate for life, after the 
death of his wife; for it should be against reason, that he who hath 
the reversion in fee, out of which he may derive so many estates for 
life as he will, should enter into the land after the death of the wife, 
during the life of the husband, against his- own confirmation ; when 
the husband had such an estate, upon which the confirmation might 
enure by way of extraction of a new estate out of the reversion. 
Vide in Dyer, 1 20 a. 

§ 52 6. But if I let land to a feme sole for term of years, who 
taketh husband, and after I confirm the bstate of the husband and 
his wife, to have and to hold the land for term of their two lives : in 
this case they have a joint estate in the freehold of the land, for 
that the wife had no freehold before,’ &c. 


In the next antecedent case it is said, if I do let certain lands to 
a feme sole for term of her life, and she taketh a husband, and 
afterwards I do confirm the estate of the husband and wife to have 
and to hold for term of their two lives ; in this case the husband 
doth not hold jointly with his wife, but doth hold in right of his 
wife for term of her life : the reason (though it be not expressed) is, 
because their estates were not created at one time, neither was her 
ancient estate altered by the post confirmation made by him in re- 
version to them after the coverture. 17 E . [3]. fo. 68 6, according . 
But otherwise it is in this section ; for whereas before she had but a 
chattel, now by the confirmation she jointly with her husband doth 
take a freehold. Observe, by such deed of confirmation her ancient 
lease, which peradventure was for many years to come, is utterly 
gone and confounded ( 1 ). 

§ 527. Also, ^if my disseisor granteth to one a rent-charge out of 
the land whereof he disseised me, and I rehearsing the said grant 
confirm the same grant, and all that which is comprised within 
the same grant, and after I enter upon the disseisor ; qucere $ in this 
case if the land be discharged of the rent or no* 


(1) See Co. Lit. 299 fr.— Ld. 
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It seemeth in this case the land is charged with the rent ; for in 
1 1 H. 7. fo . 28 b , it is thus to be read ; not a, such things which I 
may defeat by entry, I may confirm (1); as if I be disseised, and 
the disseisor grant a rent-charge, my confirmation may make the 
grant good. And if I enfeoff one upon condition, and the condition 
is broken, and I do confirm his estate, this confirmation is good ; 
for my entry was lawful, and by my entry the estate might be de- 
feated : but if the confirmation were made before the condition 
broken, then nihil operatur by such confirmation, and so it is ad- 
judged in 1 Co. 147, in May ou's case : and vide in Keilw.fo . 103 a. 
pL 3, arguments pro et contra . See sect. 529. 


§ 528. Also, if a parson of a church charge the glebe land of his 

church by his deed, and after the patron and ordinary confirm the 

# 

same grant, and all that is comprised in the same grant, then the 
grant shall stand in his force, according to the purport of the same 
grant. But in this case it behoveth that the patron hath a fee simple 
in the advow r son ; for if he hath but an estate for life or in tail, in 
the advowson, then the grant shall not stand but during his life, and 
the life of the parson which granted, &c. 


Vide sect . 618. Nemo potest plus juris in alium transferre quam 
ipse habet . 


§ 529. Also, if a man letteth land for term of life, the which te- 
nant for life charge the land with a rent in fee, and he in the rever- 
sion confirm the same grant, the charge is good enough and effectual. 


Also, according to this is 1 Co.fo . 147 b . For it is to be observed, 
that this grant of the rent-charge by the words thereof *is absolute, 
and a fee simple not determinable, by any thing contained within the 
deed ; but in respect of the estate of the grantor it is determinable? 


(l) Lord Coke observes this general firmatioii is good, without the existence of 

rule, blit subjoins two eases in which con- a right of* entry. .See Co. Lit. 300 a. Ed. 
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by his death ; and with this also doth agree ( 1 ), 26 Ass . pi. 38, and 
45 Ass. pi. 13. Yet see in Keilw. 103. pi. 3, a contrary opinion. 
But in this case put by Littleton, if the determination of the rent 
had been expressed in the deed, the confirmation had not enlarged 
it, or made it absolute ; and therefore if lessee for life had granted 
to one and his heirs during the life of the lessee for life, and after 
the lessor had confirmed the rent to the grantee and his heirs, and 
the tenant for life dieth, the rent doth cease ; for the confirmation 
cannot [enlarge] that which is determinable by express words. Vide 
librum . 

§ 530. Also, if there be a perpetual chantery, wherewith the or- 
dinary hath nothing to do or meddle; queere if the patron of the 
chantery, and the chaplain of the same chantery, may charge the 
chantery with a rent-charge in perpetuity. 


Chantery ( cantaria ) is a church or chapel endowed with lands or 
other yearly revenues for^ the maintenance of one or more priests 
daily to sing mass for the souls of the donors and such others as they 
do appoint; and thereupon such are denominated chantery priests, 
and are donative, and therefore the patron and they may charge it. 
Sec 4 Co. 108 b . FiJz.N. B. 209. For the ordinary in a donative, 
which may pass by gift of a lay patron without induction, hath not 
to meddle ; for he cannot visit such. Vide Sir John Davies , 46 b . 
lutz. A . B. vide 10 Co . 31 a. 


§ 531. Also, in some case this verb dedi, or this verb concessi , 
hath the same effect in substance, and shall enure to the same intent 
as this verb confirmavi. As if I be disseised of a carve of land, and 
I make such a deed ; sciant preesentes , $c. quod dedi to the dis- 
seisor, &c. or qudd concessi to the said disseisor, the said carve, &c. 


(1) Lord Coke quotes the same authori- 
ties, but marks the distinction with greater 
precision. “ Here is a diversity to be ob- 
served, where the determination of the 
rent is expressed in the deed, and when 
it is implied in law. For when tenant for 
life srranteth a rent in fee, this In law is 


determined by bis death ; and yet a conr 
firmation of the grant by him in the re- 
version makes that grant good for ever, 
without words of enlargement, or clause 
of distress, which would amount to a new 
grant/* Co. Lit. 301 a.— Ed. 
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and I deliver only the deed to him without any livery of seisin of the 
land, this is a good confirmation, and as strong in law, as if there 
had been in the deed this verb confirmam , 


With this doth agree Brooke, tit . Confirmation , c 20 et 21. But 
qu&re, saith he, of this word “ demise.” 

And in Plowd . Com. 154, this case is vouched to that purpose, 
in these words; when the intent of the parties doth appear, the law 
will incline the words which are apt of their proper and common 
signification unto the intent ; and therefore if a disseisee is agreed 
with the heir of the disseisor, who is in by descent, to confirm his 
estate, and do make a deed by the words dedi et concessi the land 
to him, this cannot enure in his natural sense ; for the nature of dedi 
is to give to one, a thing which he had not before ; yet for so much 
as it cannot so enure, it shall enure as a confirmation, and so the 
law shall incline the words from his proper signification unto the 
meaning and intent : where many other cases are to that purpose, 
Ut res magis valeat quam pereat. 


% 532. Also, if I let land to a man for term of years, by force 
whereof he is in possession, &c. and after I make a deed to him, &c. 
qudd dedi et concessi , the said land, to have for term of his life, 
and I deliver to him the deed, &c. then presently he hath an estate 
in the land for term of his life. 

§ 533* And if I say in the deed, to have and to hold to him and 
to his heirs of his body engendered, he hath an estate in fee tail. 
And if I say in the deed, to have and to hold to him and to his heirs, 
he hath an estate in fee simple : For this shall enure to him by force 
of the confirmation to enlarge his estate. 

Vide Plowd. 1 57 b 9 according , in principio. 

§534. Also, if a man be disseised, and the disseisor die seised, 
and his heir is in by descent, and after the disseisee and tlue heir of 
the disseisor make jointly a deed to another in fee, and livevy of 
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seisin is made upon this ( as to the heir of the disseisor that sealed 
the deed ), the tenements do pass and enure by the same deed by 
way of feoffment ; and as to the disseisee who sealed the same deed, 
this shall enure but by way of confirmation. But if the disseisee in this 
case brings a writ of entry in the per and cm against the alienee of 
the heir of the disseisor, qucere how he shall plead this deed against 
the demandant by way of confirmation, &c. And know, my son, 
that it is one of the most honorable, laudable, and profitable things 
in our law, to have the science of well pleading in actions reals and 
personals ; and therefore I counsel thee especially to employ thy 
courage and care to learn this. 


The intent and purpose in this case was by joining of the heir of 
the disseisor and the disseisee to make a good and perfect convey- 
ance and assurance of the land to the purchaser. 

Noia , this case may be an example for many other cases, where 
divers persons do join in a deed of feoffment ; for the law shall make 
construction and so marshal the words, ut res magis valeat quam 
pereat , that either party may grant that which he may lawfully do, 
and not otlierwse, whereof read in PlowcL 59 a, in many cases , and 
in 1 Co. 140 h, Anne Mayows case . 0 Co. 18 a. And not a, as 

Littleton, sect. 648, saith, it is a principle in law, that every land in 
fee simple may be charged with a rent-charge by one way or other ; 
so it is a maxim in law, that every right or title or interest in preesenti 
or in futuro by the joining of all who may claim any such right, title, 
or interest, may be barred or extinct. 10 Co. 48 5, el seq. Nota in 
Ashe's New Table , in the title of Confirmation , 36. 

And the qucere here made may easily be answered, that he may 
plead the deed by way of confirmation ( l ). Vide hide, 1 Co. 147. 

The tenant may plead a demise made to him jointly; for that 
pleading did overthrow Trap art's case , 6 Co. 15 a. But if lessee 
for life, and he in the reversion, join in a lease for life, and the first 
lessee for life* die, the reversioner shall have ex dimissione proprid. 
Newdigate's case, 7 Elix. 234, [Dyer . ] arid 14 E. 4. 15. 

And in the end of this section Littleton saith, good pleading hath 
three excellent qualities : first, it is honorable, laudable, and profit- 


(i) fee Co. Lit, ;>0,' Ed. 
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able : honorable, for he cannot be a good pleader, but he must be 
of excellency in judgment ; honor eat preemium excellentice ; laudable, 
for the fame and estimation of the professor ; laus est sermo elucidans 
magnitudinem scientice : and profitable, for three respects ; first, for 
that good pleading is lapis lidius , the touchstone of the true sense 
of the law ; secondly, to the client, whose good cause is often lost 
or long delayed for want of good pleading ; for herein is occasio 
prrecepSy et experimentum periculosum ; last, to the professor him- 
self, who being for skill therein exalted above others, tanquam inter 
viburna cupressus , it cannot be unto him, but exceeding profitable. 
Pref. to Co. Entries , and read there more at larges and see 8 Co. 
35, the form of pleading is the most strong proof in the law ; and 
in 2 Co. G8 a , pleading is termed the sure oracle of the law. 


§ 535. Also, if there be lord and tenant, albeit the lord confirm 
the estate which the tenant hath in the tenements, yet the seignory 
remaineth entire to the lord as it was before. 

§ 536. In the same manner it is, if a man hath a rent-charge out 
of certain land, and he confirm the estate which the tenant hath in 
the land, yet the rent-charge remaineth to the confirmor. 

§ 537. In the same manner it is, if a man hath common of pasture 
in other land, if he confirm the estate of the tenant of the land, 
nothing shall pass from him of his common; but notwithstanding 
this, the common shall remain to him as it was before. 


The cause in these three # sections is one, (sell.) default of words 
expressly or explanatory according to the meaning of the parties ; 
for it is commonly said paroles font plea . 


§ 538. But if there be lord and tenant, which tenant holdeth of 
his lord by the service of fealty and twenty shillings rent, if the lord 
by his deed confirm the estate of the tenant, to hold by twelve pence* 
or by a penny, or by a half-penny : in this case the tenant is dis- 
charged of all other services, and shall render nothing to the lord* 
but that which is comprised in the same confirmation. 
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Nota, the confirmation reddendo twelve pence, tantamount as if 
he had said, he shall pay no more of the services, as it is agreed in 
14 IL 4. fo. 8 a. 

This confirmation is a lessening of the ancient tenure, which is one 
of the lawful qualities of a confirmation ; vide 5 Co . 81 5; where it 
appeareth also, if a lease be made of twenty acres, he in the rever- 
sion may confirm his estate in any part of the land, as for one or 
divers acres; so also he may confirm part, or all, upon condition; 
for he hath not a bare assent (as in case of attornment), but assent 
apparelled within interest ; and see a diversity between a confirmation 
and attornment. 

§ 539. But if the lord will by his deed of confirmation, that the 
tenant in this case shall yield to him a hawk or a rose yearly at such 
a feast, &c. this confirmation is void, because he reserveth to him a 
new thing which was not parcel of his services before the confir- 
mation : and so the lord may well by such confirmation abridge the 
services by which the tenant holdeth of him, but he cannot reserve 
to him new services. 

This i6 a different case from the precedent section, both of them 
shewing, that the lord may abridge the service by such confirmation, 
but he may not reserve to him a new service, &c. and nota the re- 
solution of the court according, in 9 Co. fo. 14 2 a, qucelibet con - 
firmatio aut est perficiens , crescents, aut diminuens : perficiens , as 
in Mayowes case, in 1 Co. fo. 146 et 147. Also, if the feoffee 
upon condition do make a feoffment over, and the feoffor do confirm 
his estate to him and to his heirs, ista "est confirmatio proficiens ; 
for it doth not make any transmutation of the estate ; but doth cor- 
roborate and perfect the estate, and makcth it simple and absolute ; 
where it was conditional before. So if the disseisee do confirm the 
estate of the disseisor, or of his feoffee, it doth perfect and cor- 
roborate his .estate ; for where it was deferable before, this doth 
make the estate indefeasible. 2. Confirmatio crescens , when it doth 
enlarge the estate of him to whom the confirmation is made ; as to 
the estate at will to increase it for years, &c. ; to the estate for years 
to increase it for life ; to the estate for life to increase it unto an 
estate tail, &c. ; or to an estate tail to increase it in fee. 3. JJimiy 
mens, as where the lord doth .confirm the estate of his tenant, who 



b„ 3. s« 539, 40. 


CONFIRMATION. 


539 


holdeth by knight’s service, to hold in socage, or to hold by lesser 
rent ; or for a tenant in demesne to hold at the common law ; for by 
it the customs of the manor be diminished : but upon a confirmation 
to the tenant, the lord cannot reserve new services, as a hawk for 
rent, et sic de similibus. 

7 i?. 4. 25 a. in Danby ; et vide idea agree , 6 Eliz, fo . 230 &, 
Dyer . 

§ 540. Also, if there be lord, mesne, and tenant, and the tenant 
is an abbot, that holdeth of the mesne by certain services yearly, 
the which hath no cause to have acquittance against his mesne, for 
to bring a writ of mesne* &c. in this case, if the mesne confirm the 
estate that the abbot hath in the land,* to have and to hold the land 
unto him and his successors in frank-almoign, or free alms, &c. in 
this case this confirmation ife good, and then the abbot holdeth of 
the mesne in frank-almoign. And the cause is, for that no new 
service is reserved, for all the services specially specified be extinct, 
and no rent is reserved to the mesne, but the abbot shall hold the 
land of him as it was before the confirmation ; for he that holdeth 
in frank-almoign ought to do no bodily service ; so that by such con- 
firmation it appeareth, the mesne shall not reserve unto him any new 
service, but that the land shall be holden of him as it was before. 
And in this case the abbot shall have a writ of mesne, if he be dis- 
trained in his default, by force of the said confirmation, where per 
case he might not have such a writ before. 


Who may have a writ of mesne and of acquittal, read in Fitz, 
N. B . fo . 136. And before, sect, 135, also, it appeareth plainly in 
that case, that although the tenant in frank-almoign did not hold of 
the mesne, his lord, by any temporal service, yet there was a tenure 
between them, and the lands are within the fee and *seignory of the 
lord ; which also is proved by many books, which yqu may see before, 
upon the 133d section, and in Fitts. jV. B. 136. An abbe did sue 
a writ of mesne by reason of a confirmation made to him in frank- 
almoign, and it was maintainable. 5 E . 2 . Observe touching this 
last case vouched in 5 E. 2, that Fitzherbert has the same, and 
would not have set it down, but that he took the law so to be, and 
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that it is not restrained by the statute quia emptores terrarum , made 
18 E. 1. (which see, sect . 140). And so it maybe concluded, as 
confirmation may abridge his seignory or service, so the lord may by 
confirmation change his seignory ; but he cannot change the pos- 
session of the land, or reserve any more tenure or service. Vide 
Brooke's Abr. tit . Confirmations . 


§ 541. Also, if I be seised of a villein as of a villein in gross, and 
another taketh him out of my possession, claiming him to be his 
villein there, where he hath no right to have him as his villein, and 
after I confirm to him the estate which he , hath in my villein, this 
confirmation seemeth to be void, for that none may have possession 
of a man as of a villein in gross, but he which hath right to have 
him as his villein in gross. And so in much as he to whom the 
confirmation was made, was not seised of him as of his villein at the 
time of the confirmation made, such confirmation is void. 

4542. But in this case, if these words were in the deed, &c. sciatis 
me dedisse et concessisse tali , talem villanum meum this is good, 

but this shall enure by force and way of grant, and not by way of 
confirmation, &c. 


Before, sect . 531, it is said, that in some cases this word dedi, or 
this word concessi, have the same effect in substance, and shall 
enure to the same intent, as this word confirmavi : and in this case 
Littleton saith, that these words shall enure by way of grant, and 
not by way of confirmation. And so note^ there is no contradiction 
between the two cases, ; and the reason wherefore in this case these 
words shall be of force by way of grant, and not by way of con- 
firmation, is, because that deed should else be of no force or effect 
to him to whom it was made; for by way of confirmation it is not 
good, as by the precedent case is shewed ; therefore, ut res magis 
valeat quam pereah And a man may use his deed as shall be most 
fit for his advantage, and therefore read the case in 2 Co . 35 b , in 
Sir Rowland Heywards case, a man seised of lands in fee [for 
money demises, grants, bargains, and sells his land] for years, th$ 
lessee hath election, to take it by one way, or by another, as it shall 
be most for his avail : et vide librum hide . 
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§ 543. And sometimes these words dedi et concern shall enure 
by way of extinguishment of the thing given granted ; as if a 
tenant hold of his lord by certain rent, and the lord grant by his 
deed to the tenant and his heirs the rent, &c. this shall enure to 
the tenant by way of extinguishment, for by this grant the rent is 
extinct, &c. 

§ 544. In the same manner it is, where one hath a rent-charge out 
of certain land, and he grant to the tenant of the land the rent- 
charge, &c • And the reason is, for that it appeareth, by the words 
of the grant, that the will of the donor is, that the tenant shall have 
the rent, &c. And in as much as he cannot have or perceive any 
rent out of his own land, therefore the deed shall be intended and 
taken for the most advantage and avail for the tenant that it may be 
taken, and this is by way of extinguishment. 


And so it appeareth that in this case and in divers other cases the 
law doth reduce the words according to apt meaning of the parties. 
Vide Plowd. 170 b. 

§ 545. Also, if I let land to a man for term of years, and after I 
confirm his estate without putting more words in the deed, by this 
he hath no greater estate than for term of years, as he had before. 


For the understanding of this case, see sections 532 and 533. 

§ 546. But if I release to him all my right which I have in the 
land, without putting more words in the deed, he hath an estate of 
freehold. So thou mayest understand, my son, divers great diver- 
sities between releases and confirmations. 


This case, and the reason thereof, is put before in the chapter of 
Releases, secU 465 ; and it is also remembered by Saunders, Justice, 
in Plowd . 161, inferring thereby, that deeds must have a reasonable 
exposition, and that without wrong to the grantor, and with the most 



642 


OONffRMATlON. 


b* 3. s. 546, 7. 


advantage to the grantee. As if an abbe do grant a corody to one 
for himself, and <^pe servant to sit with him at his mess, he may 
[not] bring one who hath a horrible disease : so if one do grant es- 
tovers to another out of his manor, he may not cut down his fruit 
trees : so if one grant to another common in his land for all his cattle, 
he may not have common for goats nor geese, which be noisome things 
for the land. So there is an equity in grants, so that they shall not 
be taken so strongly against [ the ] grantor, that it should be un- 
reasonable : and with reasonableness it shall be extended Very largely 
to the grantee, as a release by the lessor of all his right made to the 
lessee for years, shall enlarge his estate for his life ; but if the grantor 
were tenant in tail, then it shall be but for the life of the tenant in 
tail : and there you may find other cases to this effect. 


§ 547. Also, if I being within age let*land to another for term of 
twenty years, and after he grantetli the land to another for term of 
ten years, so he granteth but parcel of his term : in this case when 
I am of full age, if I release to the grantee of my lessee, &c. this 
release is void, because there is no privity between him and me, &c* 
But if I confirm his estate, then this confirmation is good. But if 
my lessee grant all his estate to another, then my release made to 
the grantee is good and effectual. 


Nota sect. 517. The fftle is taught, that a release made unto a 
tenant for term of years, i» not avoidable, but where there is privity 
between the lessee and him who maketh the release, which was not 
in the first part of this section. But if my lessee grant all his estate 
to another,, then my release made to the grantee is good and ef- 
fectual; for a* unto this purpose there are three manners of privities# 
1. Privity in respect of the estate only. 2. Privity in respect of the 
contract only. The third privity in respect of the estate and con- 
tract together. • Privity of the estate only is between the lessor and 
the assignee of thp lessee ; for no contract was made between them : 
so if the lessor do grant over his reversion, or if the reversion do 
escheat, between the grantee, or the lord by e&che'af, and the lessee* 
is privity of estate only. Privity in respect of the contract only 1$ 
a personal privity, and doth extend only to the person of the lessor* 
and the person of the lessee ; as when the* lessee doth assign over 
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all his interest, notwithstanding his assignment, the privity of the 
contract doth remain between them, although the privity of the 
estate be removed, and the lessor may have an action of debt against 
the first lessee for the rent reserved. The third privity is, of the 
c cm tract and of the estate together, as between the lessor and the 
lessee themselves. 3 Co . 23 a, Walker's case ; and in Dyer , fo. 4. 


§ 548. Also, if a man grant a rent-charge issuing of his land to 
another for term of his life, and after he confirmeth his estate in the 
said rent, to have and to hold to him in fee tail or in fee simple ; this 
confirmation is void as to enlarge his estate, because lie that con- 
firmeth hath not any reversion in the rent. 

§ 549. But if a man be seised in fee of a rent-service or rent- 
charge, and he grant the rent to another for life, and the tenant at- 
torneth, and after he confirmeth the estate of the grantee in fee-tail, 
or in fee simple, this confirmation is good, as to enlarge his estate 
according to the words of the confirmation, for that he which con- 
firmed at the time of confirmation had a reverson of the rent. 

§ 550. But in the case aforesaid, where a man grants a rent-charge 
to another for term of life, if he will that the grantee should have 
an estate in tail or in fee, it behoveth that the deed of grant of the 
rent-charge for term of life be surrendered or cancelled, and then 
to make a new deed of the like rent-charge, to have and perceive 
to the grantee in tail or in fee, &c. Ex paucis plurima concipit 
ingenium . 

But in the first of these two precedent sections, where a man 
granteth a rent-charge to another for term of life, if he will that the 
grantee shall have estate in the tail, or in fee, it behoveth that the 
deed of the grantee of the rent-charge for term of life be sur- 
rendered or cancelled, and then to make a new deed' of such rent- 
charge to have and to take to the grantee in tail of in fee. 

Ex paucis plurima concipit ingenium : multo utilius esi pmtca 
idonea effundere, quam nrnltis inutilibus homines grarnri ; 4 Qk 
20 b: sicut languor ptolixus graved medicum> ito relaxaim prolimm 
graved lectorem, 7 Co. Epi&t. fo. 2 a. 
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§ 551. Attornment is, as if there be lord and tenant, and the lord 
will grant by his deed the services of his tenant to another for term 
of years, or for term of life, or in tail, or in fee, the tenant must 
attorn to the grantee in the life of the grantor, by force and virtue 
of the grant, or otherwise the grant is void. And attornment is no 
other in effect, but when the tenant hath heard of the grant made 
by his lord, that the same tenant do agree by word to the said grant, 
as to say to the grantee, “ I agree to the grant made to you,” &c. 
or “ I am well content with the grant made to you:” but the most 
common attornment is, to say, “ Sir* I attorn to you by force of the 
said grant,” or “ I become your tenaqt,” &c. or to deliver to the 
grantee a penny, or a half-penny, or a farthing, byway of attorn- 
ment. 


For the better understanding of this whole chapter, I will set 
down the words of Pollard, Serjeant, in Plowd. Com . fo. 25 a. It 
is to be considered, noted, and known, that in every commonwealth 
it is necessary and requisite, that things be certainly known; for 
certainty doth engender repose, and uncertainty contention; the 
occasion of which contention our law, foreseeing, hath prevented, 
and therefore hath ordained certain ceremonies to be used in the 
alteration or transmutation of things from one to another: and there- 
fore in every grant of reversions, rents, and services, attornment 
shall be made; as in every feoffment the law hath ordained that 
livery and seisin be made, which be points certain, concerning time; 
and by these estates do pass. And upon the same reason the law 
bath ordained and appointed, that every remainder shall have cer- 
tain things, as notes and rules certain to know and discern when 
remainders be good, &c. 

And attorntnetit may be made by the tenants unto the lord in his 
court, unto the* steward in the absence of the lord, or purchaser. 
Attornment, Brooke, 40. And in 2 Cd.fo. 69 a. it is resolved, that 
if the tenant have notice of the g&nt by a stranger, he may attorn 
and assent unto the grant in the absence of the grantee; and Pop^ 
ham, Chief Justice, there said, that so it hath been adjudged, con- 
trary to the opinion of 28 H. 8. Brooke , Attornment. , 
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Attornment may be made either by express words; but nota in 
special [cases] a deed is requisite ex inslitutione legis to make good 
attornment; 6 Co. 385; or actual deed, as by delivery of a penny, 
or a farthing, to the grantee in the name of attornment, or by any 
other matter which doth imply an agreement, as surrender to the 
grantee in the reversion, prayer in aid of him, &c. Finch , fo. 4 2 b. 
It is herein said, that attornment is nothing in effect, but the agree- 
ment of the tenant to the grant made by the lord ; ergo a tenant of 
non-sane memory cannot attorn. 32 Edw . 3. tit . Age> 80, which see 
in 6 Co. 69. But observe the words of Littleton in this section, he 
saith, that attornment may be made either by words declaring the 
tenant’s consent to his lord’s grant, or by delivering to the grantee 
a penny, a halfpenny, or h farthing, by way of attornment. 

So it seemeth he took the law to be, that the tenant in that case 
of attornment should either explain his intent by words, &c. or by 
the payment of some piece of *noney by way of attornment, and not 
by delivery of any other thing in lieu thereof. And Finch, in hid 
first book, fo. 95. saith, upon a grant of a rent the tenant cannot 
attorn, nor put the grantee into possession by a bullock, or such # 
thing, because it is another thing, for which he vouched. 49 E. 3. 
jo. 155. And. in 9 Co. 79, it is said, nummus est [ mensura ] rerum 
comm utandarum , et res per pecuniam ejesiimatur, et non pecunia per 
res ; pecuniae obediunt omnia. Nota , saith Sir John Davies in his 
book, fo. 445, that in divers cases assent after a thing done doth 
give force unto it, as attornment doth give force to a grant of a 
reversion made before ; also, if a disseisin be made to the use of 
John-at-Stile, his agreement after doth make him a disseisor, as if 
he were present at the time of the committing of the disseisin. Vide 
Plowd. 31 5. 

§ 552. Also, if the lord grant the service of his tenant to one 
man, and after by his deed, bearing a later date, he grant the same 
services to another, and the tenant attorn to the second grantee, 
now the said grantee hath the services ; and albeit afterwards the 
tenant will attorn to the first grantee, this is clearly void, &c. 

Although attornment doth nof* give any interest, and is but a 
naked assent, to perfect a grant by another, (9 Co. 855. and 2 Co. 

M M 
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67 a . ) yet it is so necessary a ceremony to be done, without it the 
grant hath not perfection, neither is the thing out of the grantor, 
notwithstanding his deed, till by the subsequent act of attornment, 
as Littleton here declareth, the said grant be perfected ( 1 ). 6 Co* 
69 a. And therefore if a [manor] be granted by fine, the grantee 
may compel the tenant to attorn, by a writ of quid juris clamat; or 
if a seignory be granted by fine, the grantee may have a quid juris 
clamat; but if the grant be made by deed or feoffment there is no 
means to compel the tenant to attorn, but if he do attorn gratis it is 
good. 9 Co. 85 a, b. Vide sect . 586. For it is convenient and ne- 
cessary that the tenant be made privy to such grants made by his 
landlord, before he be compelled by the law to pay to his grantee 
his services, and to be attendant to the girantee. Vide 14 H. 8. 18#. 
according . 11 H. 7. 12 a. Vide in 4 Co. 71a, when a man by deed 
indented according to the statute 27 H. 8. cap. 16. did bargain and 
sell his land to J- at S. and his heirs, . and before the inrolment the 
bargainor doth levy a fine to him and to liis heirs, though after the 
indenture be inrolled within the six months, yet the cognizee shall 
be in by fine only; for when the fee simple doth pass by the fine to 
the cognizee and his heirs,, the inrolment of the deed indented after- 
wards cannot divest and turn the state of himself, which was abso- 
lutely established in him by the fine. Vide librum , and the conse- 
quence . And note, although the thing granted be not out of the 
grantor till the attornment be had, the deed notwithstanding, yet 
the grant doth take such effect against himself, that he cannot, by 
any words or act he can use, countermand it. 4 Co. 61 b. See in 
Plowd, 344a, if a man have a reversion in fee of two acres, which 
J. at S. holdeth. for life, and he doth grant unto another the re- 
version of the land, which J. at S. holdeth for life, and after the 
grantor doth purchase the reversion of any other acre, which J. at 
S. holdeth for life, and afterwards J. at S. doth attorn to the 
grantee of all the three acres, the third acre doth not pass; for in 
the grant of the reversion of all the land he had no intent but of 
two acres only, and although that the grant doth not take effect till 
the attornmept ljad, yet the attornment shall make no more to past 
than was contained in the intent of the first grant. 


(1) Seen H. 7. 12 «, a man maketh a reversion to another, and the tenant doth 
lease for life, and after doth grant the attorn to both at one time. ’Qnore.-^lVofe 
reversion to one, and after doth grant the in MS, 
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§ 553. Also, if a man be seised of a manor, which manor is parcel 
in demesne, and parcel in service, if he will alien this manor to 
another, it behoveth that by force of the alienation, all the tenants 
which hold of the alienor as of his manor do attorn to the alienee, 
or otherwise the services remain continually in the alienor, saving 
the tenants at will; for it needeth not that tenants at will do attorn 
upon such alienation, &c. 


So we see, that by livery of seisin the lands and demesnes do pass, 
and if afterwards the tenant do attorn the rents shall also pass. 
1H.7./0. ult. a . But Keble, in 1 1 //. ,7* f°> 86. [saith] that the 
feoffee in this case shall not have the rents due after the feoff- 
ment, but only the rents due^afterthe attornment: and according 
to Littleton it was adjudged in the Common Pleas, 15EIiz. as ap- 
peareth(l) in 6 Co. G9a. But in pleading of a feoffment of a 
manor, [he need not plead an attornment of the tenants] but this 
shall come in the other part (2). Ibidem . For peradvcnture the 
attornment was a year or more after the feoffment or grant, quod 
nota . And the reason and cause, wherefore the tenant at will need 
not to attorn upon an such alienation is, because his interest is deter- 
mined by the feoffment and alienation of the manor; and it seemeth 
that tenants by copy of court roll (3) need not to attorn; for they 
are tenants at will in the law. Brooke , tit. Attornment , 44. 


§ 554. Also, if there be lord and tenant, and the tenant lettetli 
the land to another for terfti of life, or giveth the land in tail 
saving the reversion to himself, &c. if the lord in such case grant 
his seignory to another, it behoveth that he in the reversion attorn 
to the grantee, and not the tenant for term of life, or the tenant 

in tail, because that in this case he in the reversion is tenant to the 

# • 

lord, and not the tenant for term of life, nor the tenant in tail. 


(1) See Co. Lit. 311 a — Ed. (*) See Co. Lit. 310 b.—Ed. 

(3) Co. Lit. accardat, 311 a.— Ed. 

mm2 
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Nota the reason, because lie in the reversion is tenant to the lord, 
not the tenant for life, nor the tenant in tail. Vide Finch , 42 a , 
according . 

§ 555. In the same manner is it where there are lord, mesne, and 
tenant, if the lord will grant the services of the mesne, albeit he 
maketh no mention in his grant of the mesne, yet the mesne ought 
to attorn, &c. and not the tenant peravail, &e. for that the mesne 
is tenant unto him, &c. 

§ 55G. But otherwise it is where certain land is charged with a 
rent-charge or rent-scck; for in such case if he which hath the 
rent-charge grant this to another, it behoveth that the tenant of the 
freehold attorn to the grantee, for that the freehold is charged with 
the rent, &c. And in a rent-charge; 1 no avowry ought to be made 
upon any person for the distress taken, &c. but he shall avow the 
prisel to be good and rightful, as in lands or tenements so charged 
' with his distress, &c. 


And the reason in these two cases is, because the attornment and 
agreement to the grant must be by that tenant, who shall presently 
be charged. Finch , lib . 2. fo. 42. And observe the reason, where- 
fore the tenant in this case is in law called the tenant peravail, in 
9 Co. 85 a. 

And see this case and the diversity between it and the next pre- 
cedent case vouched and agreed by the court in [6] Co.fo. 59: and 
there it is said, that it appeareth by 21 H. G. fo. 9. that if the ter- 
tenant, out of which a rent-charge is issuing, be disseised, and he 
who hath the rent doth grant it over, the disseisee cannot attorn ; 
because he hath no freehold, although he hath the mere right unto 
it. Ibidem . If the tenant of the freehold must attorn to the grantee 
of the rent, (as Littleton doth hold) h fortiori the frank-tenant 
only ought <to give seisin ; so seisin is more than attornment, but 
attornment doth not include seisin. 

The last thing moved in this case is, to shew how the avowry is 
to be made in case of a rent-charge by the order of the common 
law, differing from the avowry which the lord is to make upon his very 
tenant for service due, whereof you may see before, sect. 4*54. 
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§ 557. Also, if there be lord and tenant, and the tenant letteth 
his tenement to another for term of life, the remainder to another 
in fee, and after the lord grant the services to another, &c. and the 
tenant for life attorn, this is good enough, for that the tenant for 
life is tenant in this case to the lord, &c. and he in the remainder 
cannot be said to be tenant to the lord, as to this intent, until after 
the death of the tenant for life ; yet in this case if he in the re- 
mainder dieth without heir, the lord shall have the remainder by 
way of escheat, because that albeit the lord in such case ought to 
avow upon the tenant for life, &c. yet the whole entire tenement, as 
to all the estates of the freehold or of fee simple, or otherwise, &c. 
in such case are together holdcn of the lord, &c. 

But not to make avowry upon them all together. M. 3 H. 6. 


The reason is, although that the lord in this case ought to avow 
upon the tenant for term of life, &c. yet all entire tenements, a^ 
unto all the estates of freehold, or of fee simple, or otherwise, &c. 
in such cases, be together holden of the lord, &c. ; and see the di- 
versity in Finch, lib. 2. 42 a. between this and the 562d section. 
And upon these words in this section (ceo cst assets bone ) that is 
to be known, that this attornment made by the tenant for term of 
life shall enure also to him in the remainder; as if a tenant in fee 
simple do make a lease for life, the remainder in fee, and the tenant 
for life do give notice to the lord, it shall serve fjr him in the re- 
mainder, so that he shall be compelled to avow upon him in the 
remainder, if the tenant foK life be dead. So if an infant do make 
a lease for years, the remainder for years unto a stranger, reserving 
rent, if he at full age do accept the rent by the payment of* the 
first tenant for years, this is a good assent also to the remainder, 
and shall never put him out. Plowd. 545 5. 


§ 558. Also, if there be lord and tenant, aftd tltfe tenant letteth 
the tenements to a woman for life, the remainder over in fee, and the 
woman taketh husband, and after the lord grant the services, &c. 
to the husband and his heirs ; in this case the service is put in sus- 
pense during the coverture. But if the wife die living the husband, 
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the husband and his heirs shall have the rent of them in the re- 
mainder, &c. And in this case there ncedeth no attornment by 
parol, &c. for that the husband which ought to attorn, accepted 
the deed of grant of the services, &c. the which acceptance is an 
attornment in the law. 

§ 559. In this same manner is it, if there be lord and tenant, and 
the tenant taketh wife, and after the lord grant his services to die 
wife and her heirs, and the husband accepteth the deed ; in this 
case after the death of the husband the wife and her heirs shall 
have the services, &c. for by the acceptance of the deed by the 
husband, this is a good attornment, &c. aflbeit during the coverture 
the services shall be put in suspense, &c. 

§ 560. Also, if there be lord and tenant, and the tenant grant the 
tenements to a man for term of his fife, the remainder to another 
in fee, if the lord grant the services to the tenant for life in fee, in 
this case the tenant for term of life hath a fee in the services ; but 

t 

the services are put in suspense during his life. But the heirs of 
the tenant for life shall have the services after his decease, &c. And 
in this case there needeth no attornment ; for by the acceptance of 
the deed by him which ought to attorn, &c. this is an attornment 
of itself. 

And actual attornment in these cases is not necessary, but attorn- 
ment in law is Sufficient ; for thereby the agreement of him that 
should attorn is proved. The reason and cause of the suspension 
of the service in these cases is one, vizt by the law no man can pay 
or perform them to himself; for there must be agent and patient: 
vide sect. 57 : and the husband and wife are but one person in the 
law. Vide sect • 168. And to this effect it is said in Sir John Davies’ 
book, 82 a, the common law doth dispense with express attornment, 
where the reyer^on is granted to him, who should atto^p; as with 
actual delivery of a legacy, where the legatory is made executor, 
who may pay himself by way of retainer ; so in case of assignment 
of dower, where the woman is guardian in socage, [she] may endow 
herself de la plus beale: which case is also in Fits, tit . Fines, 7. 
and is vouched and^approved in 10 Co. 52; non enim refert cm quis 
assenstm suttm preebet verbis , an rebus ipsis et factis . Vide Dyer, 
358. 
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1 561 . But where the tenant hath as great and as high estate in 
the tenements as the lord hath in the seignory ; in such case, if the 
lord grant the services to the tenant in fee, this shall enure by way 
of extinguishment. Causa patet. 


Causa patet in this case, which is because by the nature of ex- 
tinguishment the tenant could not have or receive the services, 
which were granted to him; but from thenceforth, the tenant must 
hold that land of the lord paramount. 

And this cause doth shew the difference between it and the three 
precedent sections, in which there was a suspension, but tantum 
pro tempore quousquc; but in this, utter extinguishment by unity 
in possession. And the natures of these things are to be considered, 
which may be subject to extinguishment, as which issue out of land, 
as seignory, rent-charge, &c. are subject to extinguishment to all 
intents; as if the lord do grant liis seignory to the ter-tenants, and 
a stranger, there shall be no joint-tenancy or survivor between them . 
[and] the moiety of the seignory is extihct to all intents and pur- 
poses. Plowd. Com . 419 a. 11 H, 7. 13a. 

Also, if the lord release to the tenant all his right in the seignory, 
or in the land, such a release doth go by way of extinguishment 
against all persons. Littleton , .11 2 b. [s. 543.] Real actions also, and 
conditions, be subject to extinguishment; and there [it] is quasi by 
unity of possession : as in all cases of remitter, there he, that hath 
the right of action for land, hath the possession of the same land, 
so that there is not any person against whom he can bring his action^ 
and therefore the action is extinguished for ever. 

And for the same reason a condition, which doth give title of 
re-entry in the land, is extinguished by the purchase of the land, 
or part of it. 8 H. 7. 8 b. 33 H. 8. Sro. Extinguishment , 49. 

A warranty is extinguished by re-infeoffment, or by descent of the 
land to the same person who hath the warranty. 40 i?. 3. 13. Vide 
of all these matters more at large in Sir John Davies’ book, fo. 5 a. 
et b . 


§ 5 62. Also, if there be lord and tenant, and the tenant maketh 
a lease to a man for term of his life, saving the reversion to himself, 
if the lord grant the seignory to tenant for life in fee, in this case 
it behoveth that lie in the reversion must attorn to the tenant for 
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life by force of this grant, or otherwise the grant is void, for that 
he in the reversion is tenant to the lord, &c. 

Yet he shall not hold of the tenant for life during his life. Causa 
patet , $c. 


And so you may observe the diversity between this case and the 
former, sect. 557. Finch , 42 a. according . 


§ 563. Also, if there be lord and tenant, and the tenant holdeth 
of the lord by xx manner of services, and the lord grant his seig- 
nory to another; if the tenant pay in deed any parcel of any of the 
services to the grantee, this is a good attornment of and for all the 
services, albeit the intent of the tenant was to attorn but for this 
parcel, for that the seignory is entire, although there be divers 
manner of services which the tenant ought to do, &c. 


Attornment is as a loving nurse to give nourishment and vigour, 
not as a mother to beget or create a grant ; therefore, for so much 
as attornment is but only an assent to perfect the grant of another, 
he who doth attorn cannot apportion, divide, or alter the grant, and 
therefore if he do attorn in part, that shall not be taken to be void, 
but shall be taken most strongly against him, and shall be in law, 
attornment for all; 2 Co. 67b; where you may read many other 
cases to this effect. And it is like to the grant of the lord of the 
manor, or his admittance of a copyhqlder after surrender ; for he 
hath only £ customary power to make admittance secundum formam 
et effectum Sursurn redditionis . 4 Co. 28 b. et fo . 26 b. 

Note the diversity between a bare assent, without any right or 
interest, "and an assent coupled with a right and interest; for the 
tenant, who is to perfect a grant by his attornment, cannot assent 
for one time', of upon condition, or for part of the thing granted, 
but it shall enure to all absolutely; because [he] had; but a bare 
assent, which may not be qualified or apportioned. But in case of 
a confirmation made by a dean and chapter to a grant, they have 
not only a power of confirmation, but an inheritance in the thing 
also granted; therefore they confirm for part, or for all, or upon 
condition. Not a Foord's case 3 in 5 Co. 81 a. 22 Ass, pi. 66. pay* 



B. 3. B. 563, 4, 5. ATTORNMENT. 553 

ment of a penny, in name of' attornment of all, may be sufficient 
seisin of four rents. 4 Co. 95. vide Finch, lib. 1. fo. 165. in fine. 
And upon these last words in the end of Littleton’s case, {scil.) that 
the seignory is entire, though there be divers manners of service, 
which the tenant is to do, vide in 9 Co. 36 a. 


§ 564. Also, if there be lord and tenant, and the tenant holdeth 
of the lord by many kind of services, and the lord grant the services 
to another by fine; if the grantee sue a scire facias out of the same 
fine for any parcel of the services, and hath judgment to recover, 
this judgment is a good attornment in law for all the services. 


This is also an attornment in law, and for the reason last before 
shewed. 

§ 565. Also, if the lord of a rent-service grant the services to 
another, and the tenant attorn by a penny, and after the grantee 
distrain for the rent behind, and the tenant make rescous ; in tins 
case the grantee shall not have an assise for the rent, but a writ 
of rescous, because the giving of the penny by the tenant was not 
but by way of attornment, &c. But if the tenant had given to the 
grantee the said penny as parcel of the rent, or a half-penny or a 
farthing, by way of seisin of the rent, then this is a good attornment, 
and also it is a good seisin to the grantee of the rent; and then upon 
such rescous the grantee shall have an assise, &c. 


And according it is agreed in 6 Co. [59] that seisin is more than 
attornment; for every lawful [seisin] doth include attornment; but 
attornment doth not include seisin : and ibidem g. diversity is taken 
between attornment and seisin ; for in the case of a grant of a seig- 
nory, or of a reversion, &c. unto attornment privity in estate is 
requisite ; but not unto seisin. 

And in 10 Co. fo. 127 b, if the lessee, donee, or tenant, do pay 
his rent before the day, this is voluntary, but not satisfactory ; but 
if it be paid in name and seisin of the rent, although it doth not 
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entire by way of satisfaction, yet it doth ( 1 ) give sufficient seisin to 
this purpose to have his assise, or other remedy ; for the law hath 
delectation in giving remedy (2) (as the book saith): and to that 
purpose see in 7 Co. 286. For in 4 Co.fo, 9 6. et seq . if lord and 
tenant by fealty and 20 d. rent, the lord doth grant over his seignory, 
and the tenant doth pay 2d. to the grantee in the name of seisin 
©f the rent, yet at the rent day the lord shall have the whole of 
20 d.; for the 2d. cannot be parcel of the rent; for no rent was due 
or payable till the day; and yet it shall enure to that purpose, as to 
give seisin of the rent. 

And the reason the grantee of the services, after lawful seisin, 
may have an assise is, because of the rescous; for that rescous is 
one of the causes of a dissei^n of rent-service, as before, sect. 237, 
may appear. 


§ 506. Also, if there be many join t-tenants which hold by certain 
services, and the lord grant to another the services, and one of the 
joint-tenants attorn to the grantee, tins is as good as if all had at- 
torned, for that the seignory is entire, &c. 


This point came in judgment anno 43 Eliz. and is at large in 
2 Co. 67 a; and amongst divers other reasons and authority proving 
the resolution of the court is said thus : Littleton, in his chapter of 
Attornment saith, that if lord and two joint-tenants be by certain 
services, and the seignory is granted over, and the one joint-tenant 
doth attorn, this is as good, as if both had attorned, because the 
seignory is entire ; which censure of Littleton in his book, which is 
the ornament of the common law, and the most absolute and perfect 
work that ever was written in any human science, the court prefer 
before the sudden opinions of 39 H. 6. 26. and 32 E. 3. titulo Quid 
juris clamatf 5. [But if the reversion of two tenants for life, or the 
rent, or seignory of two joint-tenants be granted by fine, there in 
a quid juris clamat\ quern redditum reddit , or per quee servitias 
against such joint* tenants, the one shall not be permitted *to attorn 
without his companion ; and that for two causes; first, because the 

(t) u Doth not give,” ia MS**— Ed. come to rights or duties are ever taken 

(t) Lord Coke says, “ the reason of favorably/' Co. Lit. 315 *>~-Ed. 
the diversify is, for that remedies to 
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plaintiff must have attornment in the same manner as he hath de* 
xnanded it, as it is holden in 9 H. 6.2 1. 2d. If the one should 
attorn only, he might prejudice his companion, as if he would not 
claim to be dispunisbed of waste, or condition to have fee, or future 
term, &c. for upon a general attornment in court of record, the 
lessee shall lose all advantages which be not claimed of record : for 
the question is demanded of him, quid, juris clamat ? And there* 
fore he shall have no more than he doth claim of record ; and for 
[this] cause the one joint-tenant only shall not be permitted to 
attorn of record, for the manifest prejudice which might grow unto 
his companion, if that should be the attornment of both. But in 
this case of a grant by deed, no such prejudice may happen, and 
therefore the attornment of the one shall bind both, because this 
cannot prejudice his companion. So, and for the same cause, if 
one joint-tenant do attorn in the country to the cognizee, where 
the grant is by fine, this shall bind both % And nota ibidem in 
2 Co. 68 o, in what cases one joint-tenant may prejudice his com- 
panion, and in what not. 


§ 567 . Also, if a man letteth tenements for term of years, by 
force of which lease the lessee is seised, and after the lessor by his 
deed grant the reversion to another for term of life, or in tail, or in 
fee ; it behoveth in such case that the tenant for years attorn, or 
otherwise nothing shall pass to such grantee by such deed. And 
if in this case the tenant for years attorn to the grantee, then the 
freehold shall presently pass to the grantee by such attornment 
without any livery of seisig, &c. because if any livery of seisin, &c# 
should be or were needful to be made, then the tenant for years 
should be at the time of the livery of seisin ousted of his posses- 
sion, which should be against reason, &c. 


If a raan let tenements for term of years, by force of which lease 
the lessee! & seised, that is to say, possessed, and after the lessor by 
his deed doth grant the reversion to another for life, &c. it behoveth 
in this case the tenant for term of years to attorn ; by which it ap~ 
peareth that before the lessee did enter, he had no actual posses* 
sion, nor, as it seemeth, the lessor had no such reversion, that he 
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might grant it over by name of reversion : but yet such a lessee 
hath more than he that hath a future interest ; for he may enter 
presently, and take the profits, which he may transfer unto another, 
and may not be divested out of them, and put unto a mere right 
not grantable. 5 Co. 124 b. A man seised in fee simple maketh 
a lease for twenty years, his lessee maketh a lease thereof for ten 
years, then he in reversion granteth his reversion, now the attorn- 
ment of the lessee for years is not good, for want of privity ; but 
if he in the reversion do enter upon the lessee for ten years, and 
put him out, and maketh a feoffment, and after the lessee enter, it 
is good attornment in the law. 6 Co. 69 a. 


§ 568. Also, if tenements be letten to a man for term of life, or 
given in tail, saving the reversion, &c. if he in the reversion in such 
case grant the reversion to another by his deed, it behoveth that 
the tenant of the land attorn to the grantee in the life of the grantor, 
or otherwise the grant is void. 

569. In the same manner is it, if land be granted in tail, or let 
to a man for term of life, the remainder to another in fee, if he in 
the remainder will grant this remainder to another, &c. if the tenant 
of the land attorn in the life of the grantor, then the grant of such 
a remainder is good, or otherwise not. 


If a man make a lease for years of a manor, to commence at a 

day to come, the tenant may attorn either before the day, or after, 

so that attornment be in the life of the parties (1). 2 Co. 35 b. And 

nota in 1 Co. 104, it is said, that this is the reason of the book, 

40 Ass . pi. 19, and of Monsieur Littleton's case, fo. 128, that if 

one do grant a reversion or a seignory by deed unto J. at S. and his 

heirs, if the grantee dieth before attornment, the attornment to the 
* * 


(1) Where there is an assent only re- 
quisite, there it must be in the life of both 
parties. H, maketh a lease to B. for as 
many years as J. S. shall name, and H. 
doth die before lie name, he may not 
name after. Com. 273 h. So if A. maketh 


a lease for as many years as his executors 
shall name, it is a void lease ; for the 
executors are not till after his death, ait 
which time it is not lawful for them, but 
void. 6 Co. Evesq. de Bath , [fo. 35.]— 
Note in A IS. 
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heir is void; for if the attornment should be good, then should the 
heir be in as a purchaser, whereas by the grant and meaning of 
the parties, those words, “ his heirs,” are words of limitation, to limit 
the estate of the grantee himself ( 1 ). And so it was holden in 
NichoVs case , in Plowd. Com. fo. 483, that if a man let lands to 
another for life, and if the lessor die without heir of his body, that 
the heir of the lessee should have the lands to him and to his heirs ; 
in this case, if the lessee for life die, then the lessor dieth without 
heir of his body, the heir of the lessee shall not have the land ; causd 
qud suprd,. And so is the law clear, as it is agreed commonly in our 
books, if two men do exchange lands in fee, or in fee tail, if any of 
the parties die before the exchange be executed in every part, the 
exchange is void ; for if the heirs should enter, they should be in 
as purchasers by force of the words, which were words of limitation 
of the estate, and not of purchase. And upon the same reason is 
Brett and Rigden’s case adjudged, in Plowd . Com. 3 42. 


$ 570. Pasch. 12 Edw. 4. It is there holden by the whole court, 
that tenant in tail shall not be compelled to attorn, but if he will 
attorn gratis , it is good enough. 


Pascli. 12 Edw. 4. fo. 3 et 4 ( 2 ). There it is holden by all the 
court, that tenant in tail should not be compelled to attorn; the 
reason thereof is alleged, because the tenant in tail hath such estate 
which by includement of law may continue, and endure as perpetual 
as the estate of the donor; but if he attorn gratis , it is good 
enough. 9 Co. 85 6 , accordant , in fine. Vide librum. 


§ 571. Also, if land be let to a man for years, the remainder to 
another for life, reserving to the lessor a certain rent by the year. 


(l) Grantee may change, and attorn- 
ment remain good. A lease for life, the 
remainder for life, the reversion is granted, 
the lint tenant for life dieth, the second 
in remainder doth attorn, and good. Two 
joint-tenants for life, the one doth die 
after the reversion is granted, and before 
attornment, yet attornment by the other 


is good ; so is Tooker's case, 2 Co. fo. 68. 
— Note in MS. * 

(2) Fairfax, If E. 4. 3, saith, the rea- 
son why tenant in tail shall not be com- 
pelled to attorn, is, because he is dispu- 
nishable of waste 5 for attornment, saith 
he, is for nothing but to make a privity.— 
Note in MS. 
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and livery of seisin upon this is made to the tenant for years ; if he 
in the reversion in this case grant the reversion to another, &c. and 
the tenant which is in the remainder after the term of years attorn, 
this is a good attornment, and he to whom this reversion is granted 
by force of such attornment shall distrain the tenant for years for 
the rent due after such attornment, albeit that the tenant for years, 
did never attorn unto him. And the cause is, for that where the 
reversion is depending upon an estate of freehold, it sufficeth that 
the tenant of the freehold do attorn upon such a grant of the re- 
version, &c. 

( 

And so nota, when the reversion doth depend upon a frank- tene- 
ment, it sufficeth that the tenant of the frank-tenement do attorn, 
although he be pot the person who presently is to be charged, as 
it is i n Finch’s book, jQo. 4&b, And tliis case is vouched in 9 Co. 
135 a • thus, if lands be let to a man for term of years, the remainder 
to another for term of life, and after the lessor doth grant over the 
reversion, and he in the remainder for life 'doth attorn, this is a good 
attornment, and shall bind the lessee for years, without any attorn- 
ment made by himself ; for the other was tenant of the freehold, 
and at the common law the tenant for years was subject and under 
the power of the tenant of the freehold ; for he would not falsify 
a recovery at the common law against the tenant of the freehold 
because he had but a chattel. 

He in the remainder may surrender. Perk . s. 605, notwithstand- 
ing the lease for years. 14 H. 7. 3. 


§ 572. And it is to be understood, that where a lease for years 
or for life, or a gift in tail, is made to any man, reserving to such 
lessor or donor a certain rent, &c. if such lessor or donor grant his 
reversion to another, and the tenant of the land attorn, the rent 
passeth to the grantee, although that in the deed of the grant of the 
reversion no mention be made of the rent, for that the rent is inci- 
dent to the reversion in such case, and not h corner so , &c. For if 
a man will grant the rent in such case to another, reserving to him 
the reversion of the land, albeit the tenant attorn to the grantee, 
tills shall be but a rent-sack, &c« 
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And see sect. 228, 229, according, and observe the section ; for 
thereby Littleton did intend, that the rent reserved was durante 
termino, in which case the rent is incident to the reversion. But if 
a naan make a lease for years, or for life, or a gift in tail, reserving 
tfent to him without expressing these words, or reserving, to him 
and to his heirs, the rent is not payable beyond the express words 
of reservation. Plowd. 171 a. 5 Co. 112 a. 27 H. 8. 19 a. 


§ 573. Also, if a man let land to another for his life, and after 
he confirm hy his deed the estate of the tenant for life, the re- 
mainder to another in fee, and the tenant for life accepteth the deed, 

* * 

then is the remainder in fait in him to whom the remainder is given 
or limited by the same deed. # For by the acceptance of the tenant 
for life of the deed, this is an agreement of him, and so an attorn- 
ment in law. But yet he in the remainder shall not have any action 
of waste, nor other benefit by such remainder, unless that he hath, 
the said deed in hand, whereby the 'remainder was entailed or 
granted to him. And because that in such case the tenant for life 
peradventure will retain the deed to him, to this intent, that he in 
the remainder should not have any action of waste against him, for 
that he cannot come to have the deed in his possession, it will be 
a good and sure thing in such case for him in the remainder, that 
a deed indented be made by him which will make such confirmation, 
and the remainder over, &c. and that he which maketh such con- 
firmation deliver one part ( of the indenture to the tenant for life, 
and the other part to him that shall have the remainder. And then 
he by shewing of that part of the indenture may have an action 
of waste against the tenant for life, and all other advantages that 
he in foe remainder may have in such a case. 


But vide the Doct. et Stud, in the second dialogue, fo. 94?, that 
if a man do let for life, and after do confirm the estate of the lessee, 
foe remainder [over} in fee, [this] is a void remainder, because it can- 
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Hot commence with the making of the estate for (1) life. But when a 
man doth let for the term of another man’s life, and after doth con- 
firm the estate of the tenant of the land for term of his own life, 
the remainder over in fee, this is a good remainder ; for there the 
estate in the land is enlarged, and yet there are not words of gift 
in the grant. Bro. tit. Done , 45. et Estates , 8, according . And 
to this effect Pollard, Serjeant, doth argue in Plowd.fo . 25 b, thus, 
to the making and perfecting of a remainder it is necessary that the 
particular estate be made, and commence, at the same time when 
the remainder doth begin, and if the lessor doth confirm the estate 
of his tenant for years, the remainder in fee, this remainder is void, 
because the estate for years was made before the remainder in fee, 
and not at that time of the remainder made; and he shall not take 
it as a grant of- [the] reversion, because he is not party to the deed. 
So if the lessor disseise his tenant for life, and* after makes a new 
lease to him for life, the remainder [ in fee, this remainder] is void ; 
because the tenant for life is remitted to his estate, which w*as long 
time before the remainder appointed; so the estate precedent was 
not made at the time of the remainder, and therefore the remainder 
is void. So if the heir do nndow his mother, the remainder in fee, 
this remainder is void, although livery and seisin is made unto the 
wife ; because that the dower hath relation unto the death of the 
husband. Nevertheless Dyer, Chief Justice, doth vouch this case 
mPlowd. fo. ICO a, to the same effect as Littfeton in this place 
hath set it down; queere legem , fori have heard some good stu- 
dents say, that this confirmation shall be good by way of grant of 
the reversion, and attornment jo f the tenant by the acceptance of 
the deed ; for they say, that many times one word shall be taken 
for another, ut res magis valeat quam pereat ; and others are of 
opinion, that it shall be good by way * of remainder, as Littleton 
hath set it down ; for they do take a diversity between particular 
estates made by the party, and those which are made by the law, 
as tenant in dower, tenant by the curtesy. 

Besides the principal case here are two things observed : 1 . when 
a man will taj^e benefit of a deed o^ conveyance made to another 
man, he must be sure to procure the said deed oir writing into his 


(l) This passage is conformable to the stated, « for by the law there can no re- 

MS. The words seem to bear the re- mainder depend upon an estate, but that 

verse meaning from that intended : in the the same estate beginneth at the same 

Doctor and Student the reason Is thus time that the remainder doth.”— Ed. 
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hands, ready to shew forth in court, otherwise he shall not have the 
advantage thereby ; oportet ut res certa deducatur in judicium . 
Sect . 375, 376, 377, accordat , and the reason of the law wherefore 
deeds pleaded in court shall be monstrante . The other thing ob- 
servable in this case is, the special use which the parties may have 
by a deed indented, other than they may have by a deed poll, of 
which you may read more, sect. 370, et seq . 


§ 574. Also, if two joint-tenants be, who let their land to an- 
other for term of life, rendering to them and to their heirs a certain 
yearly rent; in this case if one of the jointf-tenants in the reversion 
release to the other joint-tenant in tlie> same reversion, this release 
is good, and he to whom the release is made shall have only the 
rent of the tenant for life, • and shall only have a writ of waste 
against him, although he never attorned by force of such release, &c. 
And the reason is, for the privity which once was between the 
tenant for life and them in the reversion. 


And according to this is 5 E. 4. 1. Nota , if joint-tenants be of 
a reversion, and one of them do release to his joint-companion, it 
is good, because of the privity. Jteleases, in Fitz . 43. 35 E. 3. 
according : and in 28 H. 6. [2 ] 6 , by Danby . 


§ 575. In the same manner, and for the same cause is it, where 

• * p 

a man letteth land to another for life, the remainder to another for 
life, reserving the reversion to the lessor ; in this case if he in the 
reversion releaseth to him in the remainder and to his heirs all his 
right, &c. then he in the remainder hath a fee, &c. and he shall 
have a writ of waste against the tenant for life vtfthcuifc any attorn- 
ment of him, &c. 


And it is an attornment in law. And in 5 Co. 76 6, it is re- 
solved, that if tenant for life, the remainder for life, be, the re- 

N N 
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mainder in fee, the first tenant for life doth commit waste, and 
after he in the remainder for life dieth, now [he in] the remainder 
in fee shall have a writ of waste, for that waste which was done in 
the life-time of the tenant for life ; for the mesne estate, which was 
the impediment, is now removed ; remoto impedimenta emergit 
actio i and so it was remembered in 2 Co. 92 b. Perk . 619. 


§ 576. Also, if a man let lands or tenements to another for term 
of years, .and after he oust his termor, and thereof enfeoff another 
in fee, and after the tenant for years enter upon the feoffee, claim- 
ing his term, &c. and after doth waste ; in this case the feoffee 
shall have by law a writ of vftaste against him, and yet he did not 
attorn unto him. And the cause is, as I suppose, for that he which 
hath right to have lands or tenements for years, or otherwise, 
should not by law be misconusant of the feoffments which were 
made of and upon the same lands, &c. And in as much as by such 
feoffment the tehant for years w^s put out of his possession, and 
by his entry he caused tlfe reversion to be to . him to whom the 
feoffment was made, this is a good attornment; for Jie to whom 
the feoffment was made, had no reversion before the tenant for 
years had entered upon him, for that he was in possession in his 
demesne as of fee, and by the £ntry of the ten&nt for years, he hath 
but a reversion, which is by the act of the tenant for years, sciL 
by his entry, &c. v 


And according nota the case in 6 Co. fo. 6£ a, b; for he who 
claimeth by the feoffment hath now by the re-entry of the lessee, 
but a reversion in the land, and hath not any means to make the 
particular tenant to attorn ; in which case the law saith, that such 
an attornment is sufficient, quod remedio destituitur ipsd , re valet, 
si culpa absifi. 6 Co. 68 a . And the law is grounded upon great 
equity fcnd reason in this point ; for perad venture the feoffee being 
a purchaser and a stranger, did know nothing of the lease, or if he 
did know it, he thought it wad void, and defeasible. God forbid, 
if after the lessee hath evicted, or lawfully taken the possession from 
him, ( which he thought to enjoy), quod affiictio adderetur affiictqy 
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that is, to lose the possession, and also to be without remedy for 
the rent reserved, (which the lessee [ enjoying the land in conscience 
ought to pay») or for waste, ( which the lessee] is prohibited to do 
by the law;) and Coke, Chief Justice, said, that whether the evic- 
tion be by entry, or by action by the lessee, the reversion doth 
remain in the feoffee, and he may avow and have an action of 
waste, against the opinion of Ashton, in 34 H. 6. fo. 6b* Vide 
Dyer , 18 b . 33 a , b. and 2 Co. 32 a. Dyer , 122 b. And nota , 
ibidem , and in 6 Co. 68 b , that if the cognizee by fine of a rever- 
sion before attornment do bargain and sell the reversion by deed 
indented and inrolled, that such a bargainee shall not avow, or have 
an action of waste, without attornment. Lege seq. 

But nota , in 5 Co. 113 a, et b , by Popham, Chief Justice, the 
lessee, as Littleton saith, shall not be* by the law -misconusant of 
the feoffments made upon the same lands ; this is to be understood 
as unto distresses, action ofldebt, or action of waste, in which 
cases the law doth compel the feoffee in his avowry and count to 
give notice. But Littleton is not to be understood, as unto the 
demand of rent, to have advantage of a condition without notice 
thereof given: and Littleton saith, in such case the feoffee, after 
regress by the lessee made, shall have an action of waste, but neither 
Littleton nor any other book in the law, doth speak of demand 
or entry upon a condition broken. Read the book. 

And thus it is in 2 Co. 68 6, true it is, that to every attornment 
true notice of the grant is requisite ;*but it is to be observed, that 
tbere is notice expressed, and notice in law ; for in some cases the 
law doth imply notice, without any express notice given by any 
person; as in this case, if he in the reversion do put out his lessee 
for life, and do make a feoffment in fee, and the lessee do re-enter, 
this is a good attornment; yet peradventure he had no notice, nei- 
ther of the feoffment, nor of the estate given by the feoffment. 
And Littleton hereof [ giveth ] two reasons ; first, because, the 
lessee by the law shall not be misconusant ( nota , the law doth imply 
notice) of the feoffments which were made of and upon the same 
land. 2dly. By his re-entry, he doth cause the reversion to be unto 
him, to whom the feoffment was made, who before was seised in 
demesne, and had not any reversion before. And with Littleton 
doth agree ail the court in 9 H. 6. fo. 16, and that the agreement 
there pleaded of the lessee upon his re-entry was not material ; for 
without it, the justices were agreed, that the reversion and the rent 
Were in the feoffee, and 18 E. 3. tit. Feoffments et Fait s, 62, ac- 

N N 2 
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cording , by Wilby , et omnes. And though primd facie in 2 H. 5. 
fo. 4, the court did think that this was no attornment, yet after in 
5 II. 5. yb. 12, it is adjudged, that the rent is a good attornment, 
and that an action of waste brought by the feoffee was ( 1 ) maintain- 
able. 44 22. 3. fo . 30 b . et 34/7. 6.yb. 6 b f according . And there 
it is said, if the lessee for life do recover in an assise against the 
feoffee, that this shall not be an attornment (2). Observe, Little- 
ton in this case doth put his case of a lessee for years, who was 
expulsed by the feoffment of him in the reversion, between whom 
there was privity; for if he in the reversion had granted over his 
reversion, he might attorn. And in 6 Co. 69 a, it is further resolved, 
if lessee for fifty years do make a lease for ten years, in which case, 
if the reversion had been granted over/ the lessee for ten years 
could not attorn, for want of privity; yet when they [in] reversion 
do eject the second lessee, and thereof do make a feoffment, that 
by the regress of the second lessee, those in the reversion by force 
of the feoffment shall avow for the rent, and that for divers reasons, 
which nota bene in librum y ibidem . 

It is not impertinent here to remember, that Littleton, section 
567 ( 3 ), saith, in fme y that after a lease made for years, or for life, 
the lessor or he in the reversion cannot enter upon the lessee without 
wrong and injury done to his lessee ; for which wrong and injury 
the lessee may have by the law sufficient recompence, if he will. 
For in action of debt if the lessor do count that he did let four 
acres of land to the lessee for certain term reserving a certain rent, 
it is a good plea for the lessee to say that the lessor hath entered into 
one acre ; for the rent reserved was one entire rent, and he by his 
entry upon the lessee, which is his own act, hath extinguished his 
whole rent, quod fuit concessum by all the justices. 21 22 . 4 . 29 a . 
Et vide 9 Co. 135 a, according . 922. 4. 1 a. et vide in 3 Co. 22 b . 

And observe the case in 2 Co. 31 b. a lease of a house was made 
for years, and of a close called Reynolds, and of divers other lands 
in Dale, which close called Reynolds was inclosed and severed by 
itself; and after the lessee being within the house, or within any 


(1) 4t Was not maintainable/* in MS.— 

Ed. 

(2) “ Some do hold, that in that case if 
the lessee for life do recover in an assise, 
this is no attornment, because lie came to 
it by course of law, and not by bis volun- 


tary act. And yet in that case, as in the 
case of the fine, the state of the rever- 
sion is in the feoffee.” Co. Lit. 319 «.— 
Ed. 

(3) Qttare , in what section of Littleton 
are these words to be found ?— Ed. 
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other part of the land demised, the lessor did enter into the close, 
and made a feoffment of the house, and of all the lands so demised, 
and did make livery in the close, or any other parcel, the lessee con- 
tinuing in the said house, or in any part of the demise, and not 
expulsed out of it, and after the lessee doth re-enter in the said 
close, if this were a good feoffment and livery of seisin of the said 
close, the lessee, nor any other for him, being upon the close, where 
the livery and seisin was made, was the doubt. And it was ad- 
judged that the livery and seisin was void, as well for the close as 
for the house, and all other lands so demised. See the book at 
large for the reason and arguments herein. 


§ 577. The same law is, as it seemeth, where lease is made for 
life, saving the reversion to the lessor, if the lessor disseise the 
lessee, and make a feoffment in fee, if the tenant for life enter and 
make waste, the feoffee shall have a writ of waste without any other 
attornment, causa qua supra , 


Nota> in 5 Co. 113a, the difference between an attornment in 
law ( as in this case ) and an express attornment. Vide sect . 580. 


§ 578. Also, if a lease be made for life, the remainder to another 
in tail, the remainder over to the right heirs of the tenant for life ; 
in this case, if the tenant for life grant his remainder in fee to an- 
other by his deed, this remainder maintenant passeth by the deed 
without any attornment, &c. for that if any ought to attorn in this 
case, it should be the tenant for life, and in vain it were that he 
should attorn upon his own grant, &c. 


Nota , in this case, that he to whom the estate for life is made 
hath fee presently in some respects, as it is proved in 5 E. 4. fo . 2 b . 
Nota> if lands be let for term of life, the remainder in tail, the re- 
mainder to the heirs of the tenant for life, the tenant for life doth 
grant a rent-charge, and dieth, the tenant in tail dieth, he that is 
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heir to the tenant for life, shall hold it charged ; but the wife of 
the tenant for life in that case shall not be endowed, if he die duriiig 
the estate tail in force, 4 6ZJ. 3. 16, by Finchden, b> he in re- 
mainder in tail may have a writ of waste against tenant for life, and 
tenant for life may grant the reversion, and thereby his estate doth 
not pass by it, as appeareth. 


§ 579. Also, if there be lord and tenant, and the tenant holdeth 
of the lord by certain rent and knight’s service, if the lord grant 
the services of his tenant by fine, the services are presently in the 
grantee by force of the fine ; but yet the lord may not distrain for 
any parcel of the services, without attornment : but if the tenant 
dieth, his heir within age, the lord shall have the wardship of the 
body of the heir, and of his lands, &c. albeit he never attorned, 
because that the seignory was in the grantee presently by force of 
the fine. And also in such case, if the tenant die without heir, 
the lord shall have the tenancy by way of escheat. 

§ 580. In the same manner it is, if a man grant the reversion of 
his tenant for life to another by fine, the reversion maintenant 
passetli to the grantee by force of the fine, but the grantee shall 
never have an action of waste without attornment, &c. 

§ 581. But yet if the tenant for life alieneth in fee, the grantee 
may enter, &c. because the reversion was in him by force of the fine, 
and such alienation was to his disheritance. 

§ 582. But in this case, where the lord granteth the services of 
his tenant by fine, if the tenant die, his heir being of full age, the 
grantee by the fine shall not have relief, nor shall ever distrain for 
relief, unless that he hath the attornment of the tenant that dieth ; 
for of such a thing which lieth in distress, whereupon the writ of 
replevin is sueck &<** a man must and ought to avow the taking good 
and rightful, &c. ^nd there there ought to be an attornment of the 
tenant, although the grant of such a thing be by fine : but to have 
the wardship of the lands or tenements so holden during the nonage 
of the heir, or to have them by way of escheat, there needs no dis- 
tress, &c. but an entry into the land by force of the right of the 
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seignory, which the grantee hath by force of the fine, &c. 
vide diversitdtem 9 $c. 

§ 583. Also, if there be lord, mesne, and tenant, and the mesne 
grant by fine the services of his tenant to another in fee, and after 
the grantee die without heir, now the services of the mesnalty shall 
come and escheat to the lord paramount by way of escheat ; and if 
afterwards the services of the mesnalty be behind, in this case he 
which was lord paramount may distrain the tenant, notwithstanding 
that the tenant did never attorn: aqd the cause is, for that the 
mesnalty was in deed in the grantee by force of the said fine, and 
the lord paramount may avow upon the grantee, because in deed he 
was his tenant, albeit he shall not be compelled to this, &c. But 
if the grantor in this case had died without heir in the life of the 
grantee, then he should be compelled to avow upon the grantee ; 
and also in as much the lord paramount doth not claim the mesnalty 
by force of the grant made by fine levied by the mesne, but by virtue 
of his seignory paramount, viz. by way of escheat, he shall avow 
upon the tenant for the services which the mesne had, &c. albeit 
that the tenant did never attorn. 

§ 584. In the same manner it is, where the reversion of a tenant 
for life is granted by fine to another in fee, and the grantee after- 
wards dieth without heir, now the lord hath the reversion by way 
of escheat; and if after the tenant maketli waste, the lord shall 
have a writ of waste against him, notwithstanding that he never 
attorned, causd qud supra. # But where a man claimeth by force of 
the grant made by the fine, soil, as heir, or as assignee, &c. there 
he shall not distrain nor avow, nor havfe an action of waste, &c, 
without attornment. 


Nota , in these cases, the effect and operation a grant of a 
reversion by fine, with or without attornment. And according see 
in 5 Co. 1 13 a, if the cognizee of a reversion by fine die before any 
attornment without heir, by which the estate, which he had, doth 
escheat to the lord, he in that case may distrain without attornment; 
and the; reason is, because the lord by escheat hath lost his seignory, 
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and also he doth not claim as an heir or assignee to the cogntaee, 
but by virtue of his seignory paramount. But before attornment 
made to the grantee of the reversion by fine, there wanteth privity, 
so that he cannot distrain for the rent, or have an action of waste, 
neither can such a cognizee take benefit of a condition by the sta- 
tute 82 H. 8. cap. 34. And in Co. ibidem , nota the diversity, when 
express attornment is made to the grantee of the reversion by fine, 
and of attornment in law. 


§ 585. Also, in ancient boroughs and cities, where land and tene- 
ments within the same boroughs and cities are devisable by/esta- 
ment by custom and use, fyc. if in such borough or citjja man be 
seised of a rent-service, or of a rent-charge, and deviseth such rent 
or service to another by his testament and dieth ; in this case, he 
to whom such devise is made, may distrain the tenant for the rent 
or service arrear, although the tenant did never attorn* 

Concerning the custom of the devising burgage lands, read sec- 
tion 167. 

§ 586. In the same manner is it, where a man letteth such tene- 
ments devisable to another for life, or for years, and deviseth the 
reversion by his testament to another in fee, or in fee tail, and dieth, 
and after the tenant commits waste, he to whom the devise was 
made shall have a writ of waste, although the tenant doth never 
attorn. And the reason is, for that the ‘will of the devisor made by 
his testament shall be performed according to the intent of the de* 
visor ; and if the effect of this should lie upon the attornment of 
the tenant, then perchance the tenant would never attorn, and then 
the will of the devisor should never be performed, &c. and for 
this the devisee 'shall distrain, &c. or he shall have an action of 
waste, &c. without attornment. For if a man deviseth such te- 
nements to another by his testament, habendum $ibi in perpetuum , 
and dieth, and the devisee enter, he hath a fee simple causd qud 
suprh ; yet if a deed of feoffment had been made to him by the 
devisor of the same tenements, habendum sibi in perpetuum, and 
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livery of seisin were made upon this, he should have an estate but 
for term of his life. 


And upon this reason, viz. that the will of the testator may be 
performed, is the case in 1 Co. 101 a, the rule of the law is, that a 
remainder cannot stand without a particular estate, and yet the book 
is agreed 37 H \ 6. 36, if a man devise lands for life [ the remainder 
in fee, and the tenant for life] refuseth, yet the remainder is good. 
And nota 3 Co. 20 b, et seq. and in 1 Co. fo. 85 b, for construction 
of wjlls, this rule was taken by the justices, that such estate which 
cannot by the rules of the common law be conveyed by act executed 
in his life-time by advice of learned counsel in law/ such an estate 
cannot be devised by the last will of a man, who is presumed in law 
to be inops consilii. As if aVnan devise lands to one for ever, then 
he hath fee simple ; for such an estate may be conveyed by an act 
executed. But if he will devise further, that if the devisee do not 
such an act, that another shall have the land to him and to his heirs* 
this is void ; for such an estate, if it hhd been by act executed, is 
void, et sic de cceteris. But nota in 8 Co. 96 a, in divers cases a 
man by his will may create an interest, which by grant or convey- 
ance at the common law he cannot create in his life-time. Vide 
librum. Vide 6 Co. 1 6 a, 17 a. And nota in 5 Co. 68, no averment 
may be taken against the express words of a will ; so nota the intent 
of the devisor, and so far as his intent doth stand with the rules of 
the law, shall be taken ; whereof see in Finch , fo. 55 6, in fine, et 
Dyer, 357. 


§ 587. Also, if a man be seised of ^ manor which is parcel in 
demesne and parcel,, in service, and is thereof disseised, but the 
tenants which hold of the manor do never attorn to the disseisor ; 
in this case, albeit the disseisor dieth seised, and his heir is in by 
descent, &c. yet may the disseisee distrain for tlfe rent behind, and 
have the services, &c. But if the tenants come toHhe disseisor and 
say, “ we become your tenants,” &c. or make to him some other 
attornment, &c. and after the disseisor dieth seised, then the 
disseisee cannot distrain for the rent, &c. for that all the manor 
descended* to the heir of the disseisor, &c. 
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$588. But if one holdeth of me by rent sCttiCC, which is a 
service in gross, and not by reason of my manor, and another that 
hath no right, claimeth the rent, and receives and taketh the same 
rent of my tenant by coercion of distress, or by other form, and 
disseiseth me by such taking of the rent; albeit such disseisor dieth 
so seised in taking of the rent, yet after his death I may well dis- 
train the tenant for the rent which was behind before the decease 
of the disseisor, and also after his decease. And the cause is, for 
that Such disseisor is not my disseisor, but at my election and will. 
For albeit he taketh the rent of my tenant, &c. yet I may at all 
times distrain my tenant for the rent behind, so as it is to me but as 
if I will suffer the tenant to be so long time behind in payment of 
the same rent unto me, &c. 

0 

§ 589. For the payment of my tenant to another to whom he 
ought not to pay, is no disseisin to me, nor shall oust me of my rent 
without my will and election, &c. For although I may have an 
assise against such pernor, yet this is at my election, whether I will 
take him as my disseisor, or no. So such descents of rents in gross 
shall not Oust the lord of his distress, but at any time he may well 
distrain for the rent behind, &c. And in this case if after the dis- 
tress of him which so wrongfully took the rent, I grant by my deed 
the service tQ another, and the tenant attorn, this is good enough, 
and the service by such grant and attornment are presently in the 
grantee, &c. But otherwise it is where the rent is parcel of a 
manor, and the disseisor dieth seised of the whole manor, as in the 
case next before is said, &c. 


By this is taught, if a man be disseised of a manor, which doth 
Consist of demesnes and services, before attornment the disseisee may 
distrain for th& red* behind, and for the service, though he have not 
entered into the demesne lands, yea, though the disseisor die seised 
of the demesnes ; and it seemeth that Littleton’s meaning is, that 
during the life of the disseisor, although the tenants have attorned 
to him, the disseisee may distrain for the rents and service due, 
because the disseisee cannot be disseised of the rents or services, 
but at his will and election. For if he do bring his assise against 
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the disseisor, thereby he sheweth his election, and he is out of the 
possession of the rent and services; but if he do distrain the te- 
nements, that doth prove his first seisin and possession of his rent 
and services to be continued in him still. 

But Brian's opinion was in 6H* 7. fo. 14 a, and afterwards in 
12 H. 7. 2, in Kielway , when he was Chief Justice; if I be dis- 
seised of a manor, and the tenants do pay the rents to the dis- 
seisor, and after I do re-enter, I shall not have the rent again, which 
they have paid to my disseisor, but the disseisor shall answer for all 
in trespass or assise; but Keble andVavisor said, if a disseisor 
enter into a manor, and the tenants do pay once, they may refuse 
another time ; and this seemeth reason ; for otherwise the disseisee 
may cause them to pay again, for the tenants might have avoided the 
disseisor ; but in cases when the tenants cannot avoid him, as a re- 
covery be executed against the lord : and so appeareth a plain di- 
versity, and the lord hath his sufficient remedy in that case ; for by 
his reversal of such erroneous recovery, he shall be restored una 
cum exitibus , by the hands of him who so did erroneously recover ; 
but Littleton is good law in this section, that after attornment and a • 
descent, the disseisee of the manor canhot distrain for the reason 
therein expressed. 

S 590. Also, if I be seised of a manor, parcel in demesne, and 
parcel in service, and I give certain acres of the land parcel of the 
demesne of the same manor, to another in tail, yielding* to me and 
to my heirs a certain rent, &c. if in this case I be disseised of the 
manor, and all the tenants attorn and pay their rents to the dis- 
seisor, and also the said tenant in tail pay the rent by me reserved, 
to the disseisor, and after the disseisor dieth seised, & c. and his 
heir enter, and is id by descent, yet in this case I may well distrain 
the tenant in tail and his heirs, for the rent by me reserved upon 
the gift, soil, as well for the rent being behind before the descent to 
the heir of the disseisor, as also for the rent whichfhappeneth to be 
behind after the same descent, notwithstanding suah dying seised 
of the disseisor, &c. And the reason is, for that when a man giveth 
lands in tail, saving the reversion to himself, and he upon the said 
gift reserveth to himself a rent or other services, all the rent and 
services are incident to the reversion ; and when a man hath a re- 
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version he cannot be ousted of his reversion by the act of a stranger, 
unless that the tenant be ousted of his estate and possession, &c. 
For as long as the tenant in tail and his heirs continue their posses- 
sion by force of my gift, sq long is the reversion in me and in my 
heirs ; and in as much as the rent and services reserved upon, such 
gift be incident and depending upon the reversion, whosoever hath 
the reversion, shall have the same rent and services, &c. 

§ 591. In the same manner is it, where I let parcel of the de- 
mesnes of the manor to another for term of life, or for term of 
years, rendering to me a certain rent, &c. albeit I be disseised of 
the manor, &c. and the disseisor die seised, &c* and his heir be 
in by descent, yet I may distrain for the rent arrear ut supra , not- 
withstanding such descent : for when a man hath made such a gift 
in tail, or such a lease for life or 'for years of parcel of the de- 
mesnes of a manor, &c. saving the reversion to such donor or lessor, 
&c. and after he is disseised of the manor, &c. such reversion after 
such disseisin is severed fyom the manor in deed, though it be not 
severed in right. And so thou mayest see ( my son ) a diversity, 
where there is a manor parcel in demesne and parcel in services, 
which services are parcel of the same manor not incident to any re- 
version, &c. and where they are incident to the reversion, &c. 


Nota , these two last cases ; the reason is, when a man hath made 
such a gift in tail, or such a lease for term of life, or for term of 
years, of parcel of the demesnes of a manor, saving the reversion 
to the donor or lessor, &c. and after he is disseised of the manor, &c. 
such a reversion after such disseisin is severed from the manor in 
fait , although it be not severed in droit . And so you may see the 
diversity, where there is a manor parcel in demesne, and parcel in 
services, the which services be parcel of the same manor not in- 
cident to any reversion, &c. and where they be incident to a rever- 
sion. Dyer, 94 5. Fide 11 Co. 47 5. 495. 

If one make a lease for life of a manor, except twenty acres of it, 
those twenty acres cannot be parcel of the reversion. For if the 
reversion of the manor be granted, those twenty acres in possession 
pass not, because they are not parcel of the manor, but are severed 
for the time. But if a lease be of twenty acres parcel of [a manor, 
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yet a reversion of them is parcel of the manor, for a reversion] may 
be parcel of a thing in possession, or appendant to a thing in pos- 
session; but a possession cannot be parcel [of] or appendant to a 
thing in reversion; and so is the diversity Plowd . 103 6 and 1046. 
Dyer , 103 6. But Littleton saith, that such a reversion after such 
disseisin, is severed from the manor in fait , though it be not severed 
in droit . Not a ; vide 38 H. 6. fo. 37, by Prisott : and in Plowd . 
422 6, it is thus said ; Littleton doth teach us, that if one do make 
a gift in tail, or a lease for life, of parcel of a manor, during those 
estates the land is not parcel of the manor. And therefore Littleton 
also saith in this section, that when a man hath a reversion, he can- 
not be put out from his reversion by the act of a stranger, unless 
the tenant be also put out of his estate in possession ( 1 ). Vide 
Dyer , 350 a. 7 H. 7. 8 a , in fine. Eineux . 

And to end this chapter of attornment, it is to be observed, that 
though the ceremonies of attornment in the case aforesaid, where 
the grant is made by deed, be so necessary to the perfection thereof, 
that the grant without it doth take no effect ; yet the law hath not 
provided any remedy or means to compel the tenant to attorn in that 
case. OldN. B. 170, §c. Kit chin > 72 p. And in case of a feoff- 
ment, the ceremony of livery and seisin is necessary, yet no means 
is to compel the feoffor to make livery. And if a bargain be made 
by deed indented of lands, according to the statute 27 U. 8. cap. 16, 
if the clerk do not inrol the indenture within the six months, all is 
void, and no remedy. Or if a surrender be made of copyhold into 
the hands of certain copyholders according to the custom of the 
manor, if they do not present it into the court according to the 
custom, the surrender is void: caveat emptor; for he at his peril is 
to perfect whatsoever is requisite to his assurance : 5 Co. 84 a : there- 
fore, ubi majus est periculum ibi cautius est agendum . If there be 
lord and tenant, and the tenant hold of the lord by certain service 
and rent, if the lord do grant the service of his tenant by fine, the 
service be presently in the grantee by force of the fine ; but yet he 
cannot distrain for any part of the service without attornment: and 
in the same manner if a man do grant the reversion of his tenant 
for term of life unto another by fine, the reversion cloth pass pre- 
sently to the grantee by force of the fine ; but the grantee shall not 
have his action of waste without attornment. But remedies in these 
cases of fines [which] are given by the law in the first case is, by 


(1) See Co. Lit. 324*, et seq.—Ed, 
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writ called per qua sermtia, and the last by a quid juris clamat. 
But caveat emptor also in this case of fines ; for those writs must be 
pursued after the cognizance, and before the ingrossing of the fine ; 
for after the fine ingrossed, he cannot sue those writs to compel the 
tenant to attorn ; neither can he make avowry, or punish waste, 
without attornment. F. N . B. 147 a. Plowd . 431 i, and 3 Co. 86 a. 
Howbeit, vide sect. 564, if there be lord and tenant, and the tenant 
do hold of liis lord by divers manner of services, and the lord doth 
grant those services to another [ by ] fine ; if the grantee do sue a 
scire facias out of the same fine for any parcel of the services, and 
have judgment to recover, this judgment is a good attornment in 
the law for all the services. But if ^ man do alien his manor by 
deed indented of bargain and sale, and* inrol it according to the 
statute (ut oportet ); when any estate of freehold doth pass, this is 
good without any attornment, and the alienee may distrain for the 
services ; and the same law is of a reversion so granted. Brooke f 
Attornment , 29. 

And if an estate or interest for years be only conveyed by bargain 
and sale, there needeth no inrolment, for the statute of 27 H. 8. 
cap. 10, of uses, doth execyte the possession to it : and the statute 
of 27 H. 8. cap. 16, of inrolments, doth not extend to it, because 
no estate of freehold doth pass ; also the use and interest doth pass 
in manner urn statu . 2 Co. 36 a. 8 Co. 94 a. 

And in 6 Co. 68 a 9 it is resolved, that if a man be seised of a 
manor, part of which is in lease for lives, and part in lease for years, 
and he do levy a fine to A. to the use of B. in tail, with divers re- 
mainders over ; that in this case B. may avow for rent, or may have 
an action of waste without attornment ; for the rule is quod remedio 
destituitur ipsd re valet 9 si culpa absit. As the lord by escheat, or 
in mortmain, or of a villein, who claimeth a reversion, by the claim 
the law doth vest the reversion in him, and he hath no means to 
compel the tenant to attorn ; and therefore he shall avow, and have 
an action of waste without attornment. The same law of letters! 
patent, and of a devise of a reversion, as appeareth 34 H. 6, for in 
aU these cases culpa abest. 6 Co. 68 a , et b. 

Nota, a good resolution for all conveyances upon consideration of 
marriage, or otherwise, upon limitation of uses upon fines and re- 
coveries, &c. and observe by this resolution the great facility and 
safety for them to whose use they are levied; which is also good for 
the benefit of the commonwealth, that particular estates are not 
dispunishable of waste, nor those in reversion barred from recovering 
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their rents, which in all equity and reason are due to them, and no 
inconvenience to the particular tenants ; for upon execution of es* 
tates by the statute of 27 H. 8, of Uses, as upon covenants in con-* 
sideration of blood, or upon bargain and sale by deed indented and 
inrolled, et similia § there needs no attornment. Co. ibid. 


Lib. III. Cap. XI.— DISCONTINUANCE. 

§ 592. Discontinuance is an ancient word in the law, and hath 
divers significations, &c. But as to one intent it hath this signifi- 
cation, viz. where a man hath aliened to another certain lands and 
tenements, and dieth, and another ha^h right to have the same 
lands or tenements, but he may not enter into them because of 
such an alienation, &c. . 


Discontinuance and continuance are opposita / and therefore Coke, 
in his preface to his first part, saith, as I allow not to the student* 
any discontinuance at all, for he shall lose more in a month than he 
shall recover in many, so do I commend perseverance to all, as to 
all other means an inseparable incident. And as to the purpose in 
hand, discontinuance {which] signifieth nothing else, but an in- 
terruption or breaking of possession, is this, that a man may not 
enter upon bis own land or tenements aliened to another, what- 
soever his right be unto it, but he must bring his writ, and seek to 
recover again possession by law : and the reason hereof is, for the 
favor which the law doth bear to the lively and seisin, and the es- 
tates made thereby* becausq it i$ made publicly and notorious, and 
in the ancient time it was the, common and usual assurance of the 
land. 5 Co. 85 b . And therefore the alienee by such lawful con- 
veyance, shall not be removed from his peaceable possession therein, 
by the only entry of him that hath right, but only by action end 
lawful trial of the demandant’s right ; for till then, the presumption 
of the law is, , that the alienee hath the only right/ The particular 
cases and examples to exemplify this, do immediately follow. And 
in Finch’s second book, fo* 50 a, discontinuance is, when by making 
of a more greater and large estate than he may, he doth divest the 
inheritance out of another man: as if tenant for life, or lessee for 
years, do make a feofiment, by this the reversion depending upon 
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this estate is divested ; and so it is, if tenant in tail do make a 
feoffment, or if he be tenant in fee simple in another’s right, this 
doth take away the entry of all others, who have title after his death ; 
as where a husband seised but in right of his wife, a dean sole 
seised in right of his deanery, a dean and chapter, guardian and 
chaplains, mayor and commonalty, seised of lands in right of the 
corporation, do make a discontinuance. 


§ 593. As if an abbot be seised of certain lands or tenements in 
fee, and alieneth the same lands or tenements to another in fee, or 
in fee tail, or for term of life, and after the abbot dieth, his suc- 
cessor cannot enter into the said lands or tenements, albeit he hath 
right to have them as in right of his house, but he is put to his 

action to recover the same lands or tenements, which is called a 

* 

writ, breve de ingressu sine assensu capituli, Sfc. 


This section is an example of the general rule afore, and of this 
writ de ingressu sine assensu capituli 9 read in Fitz.N. B . fo. 194 /. 
For the prudence of the sages of the law is to be observed, that no 
sole corporation was at any time trusted with the disposition of their 
possessions, to bind their successor’s right ; for in that case the 
consent of others is requisite, as bishop of the dean and chapter, 
the abbot the consent of his convent, the parson the consent of the 
patron and ordinary, et sic de cceteris. 3 Co. 75 a. For it had not 
been reasonable to impose so great charge, or to repose such con- 
fidence in any sole person, or to give power to one person only to 
prejudice his successor so far :* but as unto the possession only, the 
abbot sole might prejudice his successors, ut patet . 


§ 594. Also, if a man be seised of land as in right of his wife, &c. 
and thereof gnfepff another, &c. and dieth, the wife may not enter, 
but is put to her action, the which is called cut in vitd $ §c. 


This is also another example of the rule before ; for when a man 
is seised of lands, as in right of his wife only, and thereof doth 
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enfeoff another, he doth ^thereby make a greater estate to the feoffee, 
than he hath in truth, or may lawfully do; yet his wife, after the 
death of her husband* cannot enter by the common law ; but she is 
put to her action, because of the livery and seisin, as before is said : 
and the action which the common law did give her in this case is a 
writ called cut in vita contradicere non potuit , which read in Fits. 
N. B. Jo. 193. 

But by the statute made 32 H. 8. cap. 28, the law is altered in 
this point from that it was when Littleton did make his book, which 
statute read, and upon it note [8] Co. 72 ; and also one other sta- 
tute, made anno 34 H. 8. cap. 20. 


§ 595. Also, if tenant in tail of certain land thereof enfeoff an- 
other, &c. and hath issue and dieth, his issue may not enter into 
the land, albeit he hath title and right to this, but is put to his 
action, which is called a formedon in le discender , $c. 


This is another example to explain the said rule ; for though the 
statute (by which the estate tail was made) be si finis super hujus- 
modi tenemento impost erum levetur ipso jure sit nullus ; yet the 
justices have well understood those words, and the intent of the 
makers of the statute to be thus, viz. that the inheritance of the 
tenant in tail shall not be bound by the feoffment or other act of the 
tenant in tail in possession (though it be by fine), quoad the right 
in them ; but as unto the possession, it is a discontinuance. Plowd . 
57 b . And Fits. N. B. 212, you may read at large this writ of 
formedon in discender . S Co. 72 a, tenants in tail are of the hus- 
band and the wife, the husband doth make a feoffment and dieth, 
the wife surviving dieth without entry, this was at the common law 
a discontinuance to the issue ; for the issue must claim as heir of the 
two bodies individually, and as heir unto one only the heir could 
not inherit, and by consequence he cannot enter; for his entry must 
ensue his title [and ] his action ( 1 ) f which is proved in the writ 
of formedon in the Register Original, fo . 258 b. Vide plus in libro , 


(l) See Co. hli. 32 6 Ed. 


O Q 
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§ 596, Also, if there be tenant in tail, the reversion being to the 
donor and his heirs, if the tenant make a feoffment, &c. and die 
without issue, lie in the reversion cannot enter, but is put to Ills 
action of formedon in le reverter . 

§ 597. In the same manner is it, where tenant in tail is seised of 
certain land whereof the remainder is to another in tail, or to an- 
other in fee. If the tenant in tail alien in fee, or in fee tail, and 
after die without issue, they in the remainder may not enter, but are 
put to their writ of formedon in the remainder, &c. and for that that 
by force of such feoffments and alienations in the cases aforesaid, 
and the like cases, they that have title, and right after the death of 
such a feoffor or alienor may not enter, but are put to their actions, 
ut supra; and for this cause such feoffments and alienations are 
called discontinuances. 


And the reason of all this is the favor which the law doth give 
to the livery and seisin ( &s before is said ) and to the possession 
which the feoffee hath in the land by such conveyance ; for the livery 
and seisin which the tenant in tail did make of the land, doth not 
only bar himself so that lie cannot enter contrary to his own feoff- 
ment, but also all those in reversion or in remainder of his estate 
tail ; for their estates originally were expecting and depending upon 
an estate tail ; but when by his alienation an estate in fee did pass 
to his feoffee, then of necessity those estates expectant be also 
divested and gone till it be revested again by lawful action and trial. 
[After] the said statute of Westm. 2. cap. 1, there were two estates 
of inheritance a greater and a lesser ; whereas before there was but 
one, and the alienation which was before that statute by him who had 
the estate of inheritance, and the alienation of him who now hath 
an estate tail, is .not of one and the same force and effect ut patet ; 
also this is to be observed, that by the feoffment of tenant in tail, 
the estate tail doth not pass out of or from the feoffor, nor is not 
by such feoffment in the feoffee; for none shall be tenant in tail but 
he only who is comprehended in the gift and in the limitation made 
by the donor, for voluntas donatoris is the warrant of estates tail. 

And yet by the feoffment made by the tenant in tail, a discon- 
tinuance is wrought both to the issue in tail and to those in the re- 
version or remainder, as in this section appeareth : provided always. 
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that the rule of Littleton be observed in sect. 625 ; for none may 
discontinue the estate tail unless thereby also the reversion or re- 
mainder be discontinued ; for in cases where the reversion cannot 
be discontinued, there the estate in tail is not discontinued ; as if 
the king be donor in tail, this is no discontinuance to the king. 
Vide in Plowd . in Walsingham's case . 


§ 598. Also, if tenant in tail be disseised, and he release by his 
deed to the disseisor and to his heirs all the right which he hath in 
the same tenements, this is no discontinuance, for that nothing of 
the right passeth to the disseisor, but for term of the life of tenant 
in tail, which made the release, &c. 

§ 599. But by the feoffment of tenant in tail, fee simple passeth 
by the same feoffment by force* of the livery of seisin, &c. 

§ GOO. But by force of a release nothing shall pass but the right 
which he may lawfully and rightfully release, without hurt or damage 
to other persons who shall have right therein after his decease, &c. 
So there is great diversity between a feoffment of tenant in tail, and 
a release made by tenant in tail. 


These three cases do not extend to the rule before mentioned ; for 
here doth appear a plain diversity betwixt a feoffment made by the 
tenant in tail by livery, which is public and notorious, and a release 
made by tenant in tail to a disseisor of all bis right which is done in 
private ; for by force of a release nothing doth pass but only the 
right which tenant in tail may lawfully or rightfully release without 
damage or hurt to other persons who have right after his decease. 


§ 601. But it is said, that if the tenant in tail in this case release 
to his disseisor, and bind him and his heirs to warranty, and dietli, 
and this warranty descend to his issue, this is a discontinuance, by 
reason of the warranty. 


And agreeable to Littleton is 3 Co. 85 a , and the reason there 
alleged is* because the estate upon which the warrant doth enure 
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doth continue after the death of tenant in tail. Vide 21 H. 7. 9 0. 
But if tenant in tail of a rent, reversion, & c. doth grant it in fee 
with warranty, and dieth ; now if the issue in tail doth determine his 
election to have it void, this is absolutely determined by his death ; 
and by consequence the warranty also ; viz. if he do distrain for the 
rent ; but by bringing a for me don, whereby he doth make the grant 
to have continuance, then consequently the warranty doth remain ; 
and if assets do descend, the issue shall be barred. Co. ibid . 


§ 602. But if a man hath issue a son by his wife, and his wife 
dieth, and after lie taketh another wife, and tenements are given to 
him and to his second wife, and to the heirs of their two bodies en- 
gendered, and they have issue another son, and the second wife 
dieth, and after the tenant in tail is disseised, and he release to the 
disseisor all his right, &c. and bind him and his heirs to warranty, &c. 
and die, this is no discontinuance to the issue in tail by the second 
wife, but he may well enter, for that the warranty descendeth to his 
elder brother which his father had by the first wife, &c. 

§ 603. In the same manner is it, where lands are descendable to 
the youngest son after the custom of borough English, which are 
entailed, &c. and the tenant in tail hath two sons, and is disseised, 
and lie releaseth to his disseisor all his right with warranty, &c. and 
dieth, the younger son may enter upon the disseisor, notwithstand- 
ing the warranty, for that the warranty descendeth to the elder son ; 
for always the warranty shall descend to him who is heir by the 
common law. 

1 

By these two ( 1 ) sections it appeared), that by the only release of 
tenant in tail to the disseisor, no discontinuance is wrought ; but that 
the heir in tail, or he in the reversion, or in the remainder, may 
enter, and are not put to their actions. But otherwise it is if the te- 
nant in tail dd relbase to his disseisor, and bind him and his heirs to 
warranty ; for then it is a discontinuance, provided always, that this 
warranty do descend to the heir inheritable of the estate tail (2) ; for 


(l) In the MS. it appears to be “ By evident, that what precedes applies te 

these, three sections,” but the numbers of $• 601, and what follows to s. 604.— Ed, 

The sections are not inserted, and it is (2j See Co. Lit. 329 Ed, 
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otherwise he shall not be barred from his entry, neither by the feoif- 
ment, nor by the warranty of his ancestor. So you sec, that as 
livery is one of the things which the law doth specially favor for the 
cause before alleged, so is warranty one other favorite, because it doth 
extend to establish him that is ter-tenarit in possession. 5 Co . 8 b . 


§ 604. Also, if an abbot be disseised, and he releaseth to the dis- 
seisor with warranty, this is no discontinuance to his successor, be- 
cause nothing passeth by this release but the right which he hath 
during the time that he is abbot, and the warranty is expired by his 
privation, or by his death* 


But see before, sect. 593. If an abbot alien in fee, this is a dis- 
continuance to his successor, so that he cannot enter, because of 
livery and seisin made by his predecessor. But in this case, if an 
abbot be disseised, and he do release to the disseisor, though it be 

# ; O 

with warranty, it doth not extend unto his successor, as in the last* 
case it doth descend to the heir of the tenant in tail, who did release. 


§ 605. Also, if a man seised in the right of his wife be disseised, 
and he releaseth, &c. with warranty, this is no discontinuance to the 
wife, if she surviveth her husband, but that she may enter, &c. 
Causa jjatet. 


And for the same reason^ if a man seised in the right of his wife 
is disseised, and he do release to him, and bind himself and his heirs 
to warranty, this is no discontinuance to the wife, if she do survive 
her husband, but that she may enter ; because nothing doth pass by 
his release, but that which lawfully he may release without prejudice 
to any other, and also this warranty must descend unto him who is 
heir, which the wife is [not]. 


§ 606. Also, if tenant in tail of certain land letteth the same land 
to another for term of years, by force whereof the lessee hath there- 
of possession, in whose possession the tenant in tail by his deed re- 
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leaseth all the right that he hath in the same land, to have and to 
hold to the lessee and to his heirs for ever ; this is no discontinuance : 
but after the decease of the tenant in tail, his issue may well enter, 
because by such release nothing passeth but for term of the life of 
the tenant in tail. 

§ 607. In the same manner it is, if the tenant in tail confirm the 
estate of the lessee for years, to have and to hold to him and to his 
heirs, this is no discontinuance, for that nothing passeth by such 
confirmation but the estate which the tenant in tail hath for term 
of his life, &c. 

§ 608. Also, if tenant in tail after such f lease grant the reversion 
in fee by his deed to another, and willetli that after the term ended, 
that the same land shall remain to the grantee and his heirs for ever, 
and the tenant for years attorn, this is* no discontinuance. For such 
things which pass in such cases of tenant in tail only by way of grant, 
or by confirmation, or by such release, nothing can pass to make an 
estate to him to whom such grant, or confirmation, or release is made, 
but that which the tenant in tail may rightfully make, and this is but 
for term of his life, &c. 


The reason in these three cases is one, [as] here appeareth, viz. 
because such things which do pass from the tenant in tail only by 
way of grant, or by confirmation, or by a release, nothing can pass 
to make an estate unto him to whom such a grant, or confirmation, 
or release is made, but which the tenant in tail may rightfully make ; 
viz. but for term of his life ; for he is restrained by the statute of 
Westm. 2. cap. 1, as before appeareth. And see this case of Lit- 
tleton vouched, in PlowiL 5 56 a. But by the statute 32 H. 8. c. 28, 
tenant in tail may make leases for three lives, or for twenty-one years, 
so that such leases be made in such form as by that statute is ap- 
pointed : and by the construction of the statute 32 H. 8. c. 36, tenant 
in tail by fine levied may make leases for any longer term, as is 
adjudged in Plotod. 435. 


§ 609. For if I let land to a man for term of his life, &c. and the 
tenant for life letteth the same land to another for term of years, &<% 
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and after my tenant for life grant the reversion to another in fee, and 
the tenant for years attorn, in this case the grantee hath in the free- 
hold but an estate for term of the life of his grantor, &c. and I which 
am in the reversion of the fee simple, may not enter by force of this 
grant of the reversion made by my tenant for life, for that by such 
grant my reversion is not discontinued, but always remains unto me, 
as it was before, notwithstanding such grant of the reversion made 
to the grantee, to him and to his heirs, &c. because nothing passed 
by force of such grant, but the estate which the grantor hath, &c. 

§ 610. In the same manner is it, if tenant for term of life by hia 
deed confirm the estate of Jiis lessee for years, to have and to hold 
to him and his heirs, or release to his lessee and his. heirs, yet the 
lessee for years hath an estate but for term of the life of the tenant 
for life, &c. 

The same law is, if the tenant for term of life do confirm by his 
deed the estate of his lessee for term of years, with words of fee . 
simple ; yet in rci veritaie the lessee for term of years hath no estate 
but for term of his lessor’s life. And observe, a release or confir- 
mation by the lessor seised in fee simple of all his right made to his 
lessee for years, doth enlarge his estate in the land for term of his 
own life ; but if the grantor were tenant in tail, then his estate is en- 
larged, but not for his own life, but for the life of the tenant in tail; 
ratio patet. See Plowd . 1616. And in this, by the release or con- 
firmation made by a particular tenant for life to his lessee for years, 
his estate is enlarged but for term of the life of the lessor, and not 
for term of the life of the lessee for year? : for the greatest estate 
shall pass which lawfully may be conveyed, and no other. 


§ 611. But otherwise it is when tenant for life maketh a feoffment 
in fee, for by such a feoffment the fee simple passeth. For tenant 
for years may make a feoffment in fee, and by his# feoffment the fee 
simple shall pass, and yet he had at the time of the* feoffment made 
but an estate for term of years, &c. 


This case doth declare, which also you may see in the beginning 
of this chapter, a plain difference when a tenant for, &c. doth alien 
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his lands by feoffment and solemn livery, and when but by a release 
or confirmation ; for not only a tenant for term of life, but a tenant 
for term of years, may make a feoffment in fee, and by his feoffment 
the fee simple doth pass ; of which matter read in Hengham , parva> 
fo. 99, aliquando contingit quod tenentes ad voluntatem vel ad ter - 
minum fcoffant alios do facto , cum dc jure non possunt , et tamen 
per eorum feoff amentum acquiritur feoff atis liberum tenementum 9 
quod nunquam evenit per factum , \jlloruni\ qui nullam habent tenen- 
tiam : and the words of the statute of Westm. 2. c. 25, are, trans- 
feror liberum tenementum in feoff alum* 


§ 612. Also, if tenant in tail grant his land to another for term of 
the life of the said tenant in tail, and deliver to him seisin, &c. and 
after by his deed he releasetli to the tenant and to his heirs all the 
right which he hath in the same land ; in this case the estate of the 
tenant of the land is not enlarged by force of such release, for that 
when the tenant had the estate in the land for term of the life of the 
tenant in tail, he had then *all the right which tenant in tail could 
rightfully grant or release : so as by this release no right passeth, 
in as much as his right was gone before. 


By this [re-] lease nihil operatin' to enlarge his estate to whom it 
is made, and therefore by consequence it worketh no discontinuance. 
Butin 1 oil. 7 . fo. 30 a, it is liolden by all the justices, that by 
such a release the estate t§il is in suspense, quoad the tenant in tail 
himself, who makes the lease ( 1 ) ; for thereby the lessee for life is 
dispunishable for waste made during the life of the tenant in tail: 
and see this case of Littleton vouched in Plowd. Com. fo. 556 a. 


§ 613. Also, if tenant in tail by his deed grant to another all his 
estate which he hath in the tenements to him entailed, to have and 
to hold all his estate to the other, and to his heirs for ever, and de~ 


(1) So Lord Coke says, “ This release so as after this release made, lie shall not 

is no discontinuance. But in regard of have any action of waste, & c.” Co. Lit, 

himself, this release lcaveth no reversion o3l a.— Ed. 
in him, but puts tne same in abeyance, 
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liver to him seisin accordingly ; in this case the tenant to whom the 
alienation was made, hath no other estate but for term of the life of 
tenant in tail. And so it may be well proved that tenant in tail 
cannot grant nor alien, nor make any rightful estate of freehold to 
another person but for term of his own life only, &c. 


And to the effect aforesaid it is, when tenant in tail doth grant 
totum statum suum to another and to his heirs. But it is to be ob- 
served in this case, that Littleton here is [not] to be understood 
literally, that is to say, that the grantee hath only an estate for term 
of life of the tenant in tail; for then the tenant in tail should have 
the reversion in tail, and fnight have an action of waste, or re-enter 
for a forfeiture, because of an alienation made by such a grantee. 
Or if tenant in tail of a reversion expectant upon an estate for years, 
or for life, do grant his reversion in fee simple, and the lessee do 
attorn, and after the particular estate doth determine, and the 
grantee doth make waste, or do make a feoffment, &c. that the te- 
nant in tail might punish the waste or enter for the forfeiture. But 
Littleton himself is against this, sect. t>50. So that the intent of 
Littleton was not that the grantee hath no other estate but for life, 
and that his estate shall be absolutely determined by the death of 
tenant in tail, but that [it] is no discontinuance ; and for that the 
grantee hath no predurable or fixed estate, but only for the life of 
the tenant in tail, but that his issue after his death may determine 
it at his pleasure ; for if the grantee in such case should have but 
only an estate during the life of the tenant in tail, then the wife of 
the grantee should not be endowed ; but the contrary is adjudged 
in 24 E . 3. fo . 28. Nota all this maner in 3 Co. 84 5, see in 
Plowd . 556. • 

§ 614. For if I give land to a man in tail, saving the reversion to 
myself, and after the tenant in tail enfeoffeth another in fee, the 
feoffee hath no rightful estate in the tenements for two causes. One 
is, for that by such feoffment my reversion is discontinued, the which 
is a ivrong and not a rightful act. Another cause fe, if the tenant in 
tail dieth, and his issue bring a writ of formedon against the feoffee, 
the writ and also the declaration shall say, &c. that the feoffee by 
wrong him deforces, &c. Ergo if he deforceth him by wrong, he 
hath no right estate. 
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In the precedent section is shewed, that tenant in tail cannot 
grant, or alien, or make any rightful estate of the freehold to any 
person, but for term of his own life ; for by the stat. Westm. 2. c. 1, 
he is restrained by such alienation to prejudice his issues, «or those 
in' the reversion or remainder, after estate in tail determined : and 
therefore in this section it is proved, that although a tenant in tail 
do make a feoffment in fee by livery and seisin, which is so much 
favored in law, as before appeareth, yet this was a wrong done to 
his heir, and to them in the reversion or remainder ; for thereby the 
reversion and remainder is discontinued, so that after the death of 
the tenant in tail they may not enter, but are driven to their actions 
of formedon as [by] the case doth appear. 

And observe that the proof of this assertion is drawn from the 
form of the original writ oifoirmedon , which is in the Register, and is 
of great authority, as may appear by the judicious opinion of Fitz- 
licrbert, in his preface to his N. B. where he saith, that original 
writs are foundations whereupon the law dependeth ; and Bracton, 
comnunia brevia inter ornnes pro jure generaliter observari debent . 
8 Co. 48 5. And in Brooke , tit. Tail , 39, it is said, if the king be 
tenant in tail, and by his letters patent do grant the land for life, in 
tail, or in fee, the king hath issue and dieth, the issue may enter ; 
for the patent is void, because it is no discontinuance ; and every 
discontinuance is a wrong which the king cannot do. Plowd. 233 a. 
1 Co. 4t. Observe in this section the word deforciat t and vide 
sect . 674. 

§ 615. Also, if land be let to a man for term of his life, the re- 
mainder to another in tail, ^f he in the remainder will grant his re- 
mainder to another in fee by his deed, ai^l the tenant for life attorn, 
this is no discontinuance of the remainder. 

§ 616. Also, if a man hath a rent-service or rent-charge in tail, 
and he grant the said rent to another in fee, and the tenant attorn, 
this is no discontinuance, &c. 

§ 617. Also,* if a man be tenant in tail of an advowson in gross, 
or of a common in gross, if he by his deed will grant the advowson 
or common to another in fee, this is no discontinuance ; for in such 
cases the grantees have no estate but for term of the life of tenant 
in tail that made the grant, &c. 

§ 618. And note, that of such things as pass by way of grant, by 
deed made in the country, and without livery, there such grant 
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maketh no discontinuance, as in the cases aforesaid, and in other 
like cases, &c. And albeit such things be granted in fee, by fine 
levied in the king’s court, &c. yet this maketh not a discontinu- 
ance, &c. 

The rule for all these cases is one, which is delivered in this last 
section, which note. And if the reader be desirous to know, where- 
fore upon the words of the statute of Westm. 2. c. 1, de donis con - 
ditionalibus , non habeant Mi quibus tencmentum sic datum fuerit 
sub conditionc alienandi , $c. read thereof at large in 3 Co . 85 b. 

§ 619. Note, if I give land to another in tail, and he letteth the 
same land to another for term of years, and after the lessor granteth 
the reversion to another in fee, # and the tenant for years attorn to the 
grantee, and the term expireth during the life of the tenant in tail, 
by which the grantee enter, and after the tenant in tail hath issue 
and die; in this case this is no discontinuance, notwithstanding the. 
grant be executed in the life of the terftmt in tail, for that at the 
time of the lease made for years, no new fee simple was reserved in 
the lessor, but the reversion remained to him in tail, as it was before 
the lease made. 

§ 620, But if the tenant in tail make a lease for term of the life 
of the lessee, &c. in this case the tenant in tail hath made a new re- 
version of the fee simple in him ; because when he made the lease 
for life, &c. he discontinued the tail, &c. by force of the same lease, 
and also he discontinued my reversion, &c. And it behoveth that 
the reversion of the fee simple be in some person in such case : and 
it cannot be in me which am the donor, in as much as my reversion 
is discontinued ; ergo the reversion of the fee ought to be in the 
tenant in tail, who discontinued my reversion by lease, &c. And if 
in this case the tenant in tail grant by his deed thi^ reversion in fee 
to another, and the tenant for life attorn, &c. and *ifter the tenant 
for life dieth, living the tenant in tail, and the grantee of the rever* 
sion enter, &c. in the life of the tenant in tail, then this is a discon- 
tinuance in fee ; and if after the tenant in tail dieth, his issue may 
not enter, but is put to his writ of formcdon . And the cause is, for 
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that he which hath the grant of such reversion in fee simple, hath 
the seisin and execution of the same lands or tenements, to have to 
him and to his heirs in his demesne as of fee, in the life of the tenant 
in tail. And this is by force of the grant of the said tenant in tail. 

§ 621. In the same manner shall it be, if in the case aforesaid the 
tenant for term of life after the attornment to the grantee had 
aliened in fee, and the grantee had entered by forfeiture of his es- 
tate, and after the tenant in tail had died, this is a discontinuance, 
causd qua suprd. 

§622. But in this case, if tenant in tail that grants the rever- 
sion, &c. dieth, living the tenant for life,, and after the tenant for 
life dieth, and after he to whom the reversion was granted enter, &c. 
then this is no discontinuance, but that the issue of the tenant in 
tail may well enter upon the grantee of the reversion ; because the 
reversion which the grantee had, &c. was not executed, &c. in the 
life of the tenant in tail, &c. And so there is a great diversity 
when tenant in tail maketh a lease for years, and where he maketh 
a lease for life ; for in the one case he hath a reversion in tail, and 
in the other case he hath a reversion in fee. 

§ 623. For if land be given to a man and to his heirs male of his 
body engendered, who hath issue two sons, and the eldest son hath 
issue a daughter and dieth, and the tenant in tail maketh a lease for 
years and die, now the reversion descqndeth to the younger son, for 
that the reversion was but in the tail, and the youngest son is heir 
male, &c. But if the tenant had made a lease for life, &c. and 
after died, now the reversion descendetli to the daughter of the 
elder brother, for that the reversion is in the fee simple, and the 
daughter is heir general, &c. 

The difference between [these] four ( 1 ) cases appeareth plainly, 
together with the season thereof; for though it appear before, that 
regularly a discontinuance is only where livery and seisin is made by 
a tenant in tail, &c., and notwithstanding the general rule (2) last 

(l) The figure 4 is in the MS. it must have been intended to be omitted.— Ed. 
either he an error of the transcriber, or (3) Vide 4 H. 7. 17 ,—JVote in MS, 
sect. 631, which is not iu the original, uiuj't 
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before put in the 118th section, yet in these subsequent cases is 
specially shewed the different cases when tenant in tail by a grant of 
reversion with attornment of the tenant in possession in the life-time 
of the tenant in tail shall be a discontinuance to his issue in tail, and 
when not ; which observe well. For there is a great diversity when 
tenant in tail doth make a lease for term of years, and when he doth 
make a lease for term of life ; for in the one case he hath a reversion 
in tail, and in the other case he hath a reversion in fee. For the 
exterior semblance of discordance in this and other cases, doth rise 
upon ignorance of the interior intelligence of the said cases, and of 
the true reason and rule of them ; [for] for the most part every par- 
ticular case is adjudged upon a particular reason. 8 Co. 91 a. 


§ 624. Also, if a man be seised in tail of lands devisable by testa- 
ment, &c. and he deviseth this to another in fee, and dieth, and 
the other enter, &c. this is no discontinuance, for that no discon-* 
tinuance was made in the life of the tenant in tail, &c. 


This section is plain, and the reason herein alleged ; for it is a 
rule in the law, that the ancestor shall not by any act made by him 
prejudice his Heir, unless the ancestor himself by the same act might 
also sustain prejudice ( 1 ). Asa man do make an obligation to John- 
at-Stile, and thereby bind his heirs to pay ten pounds to him, the 
heir in this case shall not be charged to pay his debt, though his 
said ancestor do leave to him assets by descent, et sic in similibus . 
Vide sect. 734. 

§ 625. Also, if land be ^iven in tail, saving the reversion to the 
donor, and after the tenant in tail by his deed enfeoff the donor, to 
have and to hold to him and to his heirs for ever, and deliver to him 
seisin accordingly, &c. this is no discontinuance, because none can 
discontinue the estate tail, unless he discontinueth the reversion of 
him who hath the reversion, &c. or remainder, if any hath the re- 
mainder, &c. And in as much as by such feoffirifent made to the 

(l) So Lord Coke says, €t No discon- his life-time, which is here implied in 
tinuance can be made by tenant in tail, the (dec.)*’ Co. Lit. 334 k.— Ed. 
but such as is made and taketh effect in 
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donor (the reversion then being in him) his reversion was not dis- 
continued nor altered, &c. this feoffment is no discontinuance, &c. * 

§ 626. In the same manner is it, where lands are given to a man 
in tail, the remainder to another in fee, and the tenant in tail enfeoff 
him that is in the remainder, to have and to hold to him and to his 
heirs ; this is no discontinuance, causa qu& suprd* 


The reason of these two cases is, because the rule of the law is, 
that no man can discontinue the estate in tail, except he do discon- 
tinue the reversion or remainder also, if any have a reversion or re- 
mainder after the estate tail determined. Fitz. N. B. 142 a, accord- 
ing . And agreeable to this fcase is 9 E. 4. 24 b ; and thereupon it is • 
observed, that by such a feoffment no greater estate doth pass, but 
for term of the life of tenant in tail ; for otherwise the feoffee, one 
single person, should have two fee simples in our land in himself 
zimul . Plowd. 559 b. But if tenant in tail be,' and the remainder 
in tail, and the tenant in tail doth enfeoff’ him in the reversion in fee, 
this is a discontinuance ( 1 ) i and the diversity was taken and agreed, 
when the estate or privity is sole immediate, and when not. 1 Co. 
140 a. And observe also in Plowd. 562 a, another inference and 
argument made upon this rule of Littleton. 


$ 627. Also, if an abbot hath a reversion, or a rent-service, or a 
rent-charge, and he will grant this reversion, or rent-service, or rent- 
charge, to another in fee, and the tenant attorn, &c. this is no dis- 
continuance. t 

§ 628. In the same manner where an abbot is seised of an ad- 
vowson, or of such things which pass by way of grant without livery 
of seisin A &c. 

These two cases’ are evident by that which before in this chapter 
is declared in sedt. 618* 


(1) Lord Coke says, “ Tins mast be un- is immediately expectant upon the estate 
deritood where the reversion of the donor of the donee/* Co. Lit. 335 a.— Ed* 
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$ 629. Also, if tenant in tail letteth his land to another for life, 
and after he granteth in fee the reversion to another, and the tenant 
attorn : and after the tenant for life alien in fee, and the grantee of 
the reversion enter, &c. in the life of the tenant in tail, and after 
the tenant in tail dieth, his issue shall not enter, but is put to his 
writ of formedon, because the reversion in fee simple which the 
grantor had by the grant of the tenant in tail, was executed in the 
life of the same tenant in tail, and therefore it is a discontinuance 
in fee, &c. 

Read in Littleton, sect. 620, and the reason thereof, and in this 
case is allowed. 

§ 630. And note, that somp make discontinuances for term of life. 
As if tenant in tail make a lease for life, saving the reversion to him 
as long as the reversion is to the tenant in tail, or to his heirs ; this 
is no discontinuance, but during the life of the tenant for life, &c« 
And if such tenant in tail giveth the lands to another in tail, saving 
the reversion, then this is a discontinuance during the second tail, &c. 


Read this case, and by the words therein it is collected, that if 
tenant in tail do make a lease generally, without expressing for whose 
life, it shall be intended for the life of the lessee. Finch, lib. 1. 
fo. 15 a. But if a tenant for life do let for life, this shall be for the 
life of the lessor, for otherwise it should be a forfeiture of his estate. 
Finch, ibidem b. Vide sect. 470. . 


§ 631. But where the tenant in tail maketh a lease for years or for 
life, the remainder to another in fee, and delivereth livery of seisin 
accordingly, this is a discontinuance in fee, for that the fee simple 
passeth by force of the livery of seisin, &c. 


This case is evident before, because of the livery, and the favor 
and credit which law doth give it, as is aforesaid. See sect. 60. 
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§ 682. And it is to be understood, that some such discontinuances 
are made upon condition, &c. and for that the conditions be broken, 
&c. or for other causes, according to the course of law, such estates 
are defeated, then are the discontinuances defeated, and shall not 
by force of them take any man from his entry, &c. As if the hus- 
band be seised of certain land in right of his wife, and maketh a 
feoffment in fee upon condition, and dieth, if the heir after enter 
upon the feoffee for the condition broken, the entry of the wife was 
congeable upon the heir, for that by the entry of the heir the dis- 
continuance is defeated, as is adjudged. 


See the like cases in Littleton, sect. 403, and 8 //. 7 .fo. 7. 4 H . 6. 3. 
and 9 //. 7. 24 b. Verberat hie frutices, et capit alter aves : and in 
5 Co , the rule is given, cum aliquid impeditur. propter unum , eo re- 
mote tollitur impedimentum : fo. 77 .* et frustra Jit quod non perse - 
verat. Littleton doth seem to allow of the opinion in this case, that 
the wife may enter after the death of her husband, and according is 
8 Co. 43 b . et eo potim> because the heir of the husband cannot 
enter. Vide sect . 535. But howsoever the common law was in this 
case, yet at this day it is clear by the statute 32 H. 8. c. 28, that she 
may enter. 

§ 633. Also, if a woman inheritrix hath a husband who is within 
age, and he being within age maketh a feoffment of the tenements 
of his wife in fee, and dieth, it hath been a question if the wife may 
enter or not, &c. And it seemeth to some, that the entry of the 
wife after the death of her husband, is congeable in this case. For 
when her husband made such feoffment, & c. he might well enter, 
notwithstanding such feoffment, &c. during the coverture ; and he 
could not enter in his own right, but in the right of his wife : ergo , 
such right as he had to enter in the right of his wife, &c. this right 
of entry remaineth^to the wife after his decease. 


This case Littleton doth put as a special exception to a rule, that 
none may take advantage or benefit of the nonage of a feoffor; but 
the heir,, to whom the right and title of the land doth descend. Vide 
sect. 40G. And for so much as the infant, who made the feoffment. 
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might have entered upon the feoffee, and that only in the right of 
his wife, and not in respect of any right which himself hath, it 
seemeth reasonable, said Coke, Chief Justice, in 8 Co. 43 />, that 
the wife after her husband’s death may enter into her own right, 
into which lands her husband might have entered in her right, al- 
though no privity of blood inheritable is between the husband and 
wife, but only privity in estate ( 1 ). Vide 8 Co. 42, 43. 

§ 634. And it hath been said, that if two joint-tenants, being with- 
in age, make a feoffment in fee, and one of the infants die, and the 
other surviveth ; in as much as both the infants might enter jointly 
in their lives, this right ^accrueth all to him which surviveth, and 
therefore he that surviveth may enter ftito the whole*, &c. And also 
the heir of the husband which made the feoffment within age cannot 
enter, &c. because no right* descendeth to such heir in the case , 
aforesaid, for that the husband had never any thing but in right 
of his wife, &c. 

• 

Although regularly none shall take benefit of the nonage of his 
ancestor to avoid his feoffment, but privies in blood to whom the 
right and title to the land doth descend, as you may read in [8] Co. 
43 a ; yet this is a special case, wherein Littleton saith, et il ad este 
dit , that those that are but privies in estate may have like advantage : 
and so doth Coke agree, Itydem . For otherwise the mischief would 
ensue, that the heir of that feoffor who died could not enter, because 
the right did survive ; neither could the survivor enter, because he 
could not take benefit of the infancy of his companion ; but the sur- 
vivor should be driven to Jiis writ of right; which without question 
he might have, [because, after the feoffment, the joint-tenants might 
have] joined (2) in a writ of right. 

But if two joint-tenants in fee be within age, and one of them 
doth make a feoffment in fee of his moiety, and dieth, the survivor 
cannot enter by occasion of the infancy of his companion ; for by 
his feoffment the joint-tenure was severed, so lftng as the feoffment 
doth remain in force ; therefore in that case the heir of the feoffor 
hath the only remedy by writ of dum fuit infra cetatem , or by 
entry (3). Ibidem . 

(1) See Co. Lit. 3,16 h. 357 a.— Ed. (*) See Co. Lit. 337 a.— Ed. 

(3) See Co. Lit. 337 6.— Ed. 

V P 
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§ 635. And also, when an infant make a feoffment being within 
age, this shall neither grieve nor hurt him, but that he may well 
enter, &c. for it should be against reason that such feoffment made 
by him that was not able to make such a feoffment shall grieve or 
hurt another, to take them from their entry, &c. And for these 
reasons it seemeth to some, that after the death of such husband so 
being within age at the time of the feoffment, &c. that his wife may 
well enter, &c. 


The effect of this section doth appear before, in sect. [633.] 


§ 6S6. Also, if a woman inheritrix taketli husband, and they have 
issue a son, and the husband dieth, and she takes another husband, 

u 

and the second husband letteth the land which he hath in right of 
his wife to another for term of his life, and after the wife dieth, 
and after the tenant for life surrendereth his estate to the second 
husband, &c. quaere , if the ^>on of the wife may enter in this case 
upon the second husband during the life of the tenant for life, &c. 
But it is clear law, that after the death of the tenant for life, the 
son of the wife may enter; because the discontinuance, which was 
only for term of life, is determined, &c. by the death of the same 
tenant for life. 

The qucere made in this case may easily be resolved; for by the 
surrender made by tenant for term of life, the discontinuance, which 
was but for his life, was purged and gone; so that the son by the 
venter may enter, and shall not be compelled to recover his right 
by action: neither can the second husband have any title to the 
land, as tenant by the curtesy, contrary to his own feoffment. 
Vide 13 H. 7. fol. [24.] 


§ 637. Note, that an estate tail cannot be discontinued, but there 
where he that makes the discontinuance was once seised by force 
of the tail, unless it be by reason of a warranty, &c. As if there 
be grandfather, father, and son, and the grandfather is tenant in 
tail, and is disseised by the father who is his son, and the father 
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maketh a feoffment of this without warranty and die, and afterwards 
the grandfather dies, the son may well enter upon the feoffee, be- 
cause this was no discontinuance, in as much as the father was not 
seised by force of the entail at the time of the feoffment, &c. but 
was seised in fee by the disseisin of the grandfather. 

§ 638. Also, if tenant in tail make a lease to another for term of 
life, and the tenant in tail hath issue and dieth, and the reversion 
descendeth to his issue, and after the issue grantcth the reversion 
to him descended, to another in fee, and the tenant for life attorn 
and die, and the grantee of the reversion enter, &c. and is seised 
in fee in the life of the issue, and after the issue in tail hath issue 
a son and dieth, it seems that this is no discontinuance to thef son, 
but that the son may enter, &c. for that his father, to whom the 
reversion of the fee simple descended, had never any thing in the 
land by force of the entail, &c. 

§ 639. For if a man seised in the right of liis wife, lcttetli tliQ 
same land to another for term of life, now is the reversion of the fee 
simple to the husband, &c. And if the husband dieth, living liis 
wife and the tenant for life, and the reversion descend to the heir 
of the husband, if the heir of the husband grant the reversion to 
another in fee, and the tenant attorn, &c. and afterwards the tenant 
for life dieth, and the grantee of the reversion in this case enter : 
in this case this is no discontinuance to the wife, but she may well 
enter upon the grantee, &c. because the grantor had nothing at the 
time of the grant, in the right of his wife, when he made the grant 
of the reversion. 

§ 646. • And so it seemeth, that men which are inheritable by force 
of an entail, and never were seised by force of the same entail, that 
such feoffments or grants by them made without clause of warranty, 
is no discontinuance to their issues after their decease* but that their 
issue may well enter, &c. albeit they which made such grants in 
their lives were forebarred to enter by their own act, &c. 

§ 641. And if tenant in tail hath issue two sons, and the eldest 
disseiseth his father, and thereof maketh a feoffment in fee without 
clause of warranty, and die without issue, and after the father die, 

p p 2 
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the youngest son may well enter upon the feoffee; for that the feoff- 
ment of his elder brother cannot be a discontinuance, because he 
was never seised by force of the same tail. For it seemeth to be 
against reason, that by matter in fact, &c. w ithout clause of war- 
ranty, a man should discontinue a deed, &c. that was never seised 
by force of the same tail. 

Note, that an estate cannot be discontinued but there, where he 
who doth make the discontinuance was once seised by force of the 
tail, except it be by reason of the warranty. This rule here set 
down is approved in Plowd . 233 a, and m 21 E. 4. 81 b. and are 
peculiarly exemplified. 

§ 642. Note, if there be lord and tenant, and the tenant giveth 
lands to another in tail, the remainder to another in fee, and after 
the tenant in tail makes a lease to a man for term of life, &c. saving 
the reversion, &c. and after ^ranteth the reversion to another in fee, 
and the tenant for life attorn, &c. and after the grantee of the re- 
version die without heir, now the same reversion cometh to the lord 
by way of escheat. If in this case the tenant for life dieth, and the 
lord by force of his escheat enter in the life of tenant in tail, and 
after the tenant in tail dieth, it seemeth in this case that this is no 
discontinuance to the issue in tail, nor to him in the remainder, but 
that he may well enter, because the lord is in by way of esefleat, 
and not by the tenant in tail. But otherwise it should be if the re- 
version had been executed in the grantee, in the life of tenant in 
tail, for then had the grantee been in the tenements by the tenant 

in tail, &c. 

* 

This case is at large recited in 3 Co. 63 a. etb. Nota librum. 

§ 643. Also, if a parson of a church, or vicar of a church, alien 
certain lands and tenements parcel of his glebe, &c. to another in 
fee, and die or resign, &c. his successor may well enter, notwith- 
standing such alienation, as is said in a noia> 2 II. 4. Termino Mich . 
which hegiimeth thus. 
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In the beginning of this section mention is made of a parson of a 
church, and the vicar of a church; wherefore first, it is to be ob- 
served, what a parson and vicar are. Parson peculiarly signifieth 
the rector of a church, the reason whereof secnteth to be, because 
he for his time representerth the church, and sustaineth the person 
thereof, as well in suing as being sued in any action touching the 
same. See Plata, lib. 6. cap . 18. Parson impersonee is he that is 
possessed of a church, whether appropriated or not appropriated ; 
and so is the new Boole of Entries, verbo Aid in Annuity; and in the 
Register Judicial persona impersonata, for the rector of a benefice 
presentative and not impropriated: and Dyer, fo.22\, numero 19, 
plainly sheweth that persona impersonata is he, that is inducted 
and in possession of a benefice. Doctor CowelVs Interpreter , verbo 
Parson, 27. It is observable that in <he common law there are two 
sorts of vicarages, ricaria temporalis , cl vivaria perpetua, a tem- 
poral vicar non habet titulum sed serv'd alieno nomine , ct propria 
curam non habet : seats est de ricaria perpetua , quee est incompa- 
tibilis cum [alio] beneficio, et habet curam animarum , et tails 
v icarius habet titulum canonicum ; and a quare impedil doth lie of 
such a perpetual vicarage: Fitz. N. WL 32. Register, 31 a: and 
such a vicar shall have juris [ utrum ] for lands annexed or given 
to him by the statute 14 E. 3. cap. 17. Vide 40 Edw. 3. 28, where 
Finchden said, that though it hath been liolden, that a vicar might 
not have an action for his possessions against any person, yet the 
law is changed in that point, and by reason when he is endowed to 
him and his successors perpetually. Sir John Davies, fo. 83. And 
in Ploiod . Com. 497 a, see the original occasion of making a vicar. 

Thirdly, the law here is declared, that a parson or a vicar cannot 
of his glebe make any discontinuance, which also doth agree with 
the reason in the case before, sect. 413, for every act which he doth, 
may be avoided by entry of the successor, when he doth cease to be 
incumbent, viz. by his death, resignation, or otherwise. FincKs 
4 th booh, fo . 147 b. 

This word “ glebe ” cometh of an old Latin word gleba , lands, 
and by common use is especially applied to the demesne lands apper- 
taining to the parsonages or vicarages. 

The word “ resign,” here mentioned, us applied and used par- 
ticularly for the giving up of a benefice ; for though it signify all 
one in nature with (surrender); yet it is by use restrained to the 
yielding up of a spiritual living. But resignare is not among the 
civil and common lawyers, but renuntiare , reddere , el dimittere, as 
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it was agreed by six doctors arguing at the Common Place bar# 
Dyer, 294 a. 


§ 644. Not a quod dictum full pro lege, in a writ of account 
brought by a master of a college against a chaplain, that if a parson, 
or vicar, grant certain land which is of the right of his church to 
another and die, or cliangeth, the successor may enter, &c. And I 
take the cause to be, for that the parson, or vicar, that is seised, &c. 
as in right of his church, hath no right of the fee simple in the 
tenements, but the right of the fee simple abideth in another person; 
and for this cause his successor may well enter, notwithstanding such 
alienation, &c. 

The book case is vouched here foi; the warrant of Littleton’s 
assertion, which is Michaelmas, 2 11. 4. fo. 5, which read unto the 
permutation. I ide Register Original , 307 a. It is a writ to an 
ordinary, commanding him to admit a clerk to a benefice upon ex- 
change made with another : jn the case mentioned in 2 H. 4. it is 
said, that upon a permutation of lands, entry is lawful, without any 
more. See 21 E. 3. fo. 6 et 7. And in Sir John Davies’ book,jfo. 81 b . 
vide, saith he, Rebuff, in Praxi benejieiorum , titulo de collat i o n ibus, 
663, quot sunt requisites in permutatione benejieiorum, vide in 2 Co* 
746. The reason and cause wherefore Littleton doth ground his 
opinion in this and the other section is, because the parson or vicar, 
who is seised in the right of his church, hath not xright of fee simple 
in his glebe lands and tenements; for it is said, that a parson therein 
hath but a qualified right. 6 Co.jb. 8 a. And in Fits. N. B. 4 9K 
a parson hath not the entire fee and right in himself; for the right 
is in the patron, and also in the ordinary ; but a parson, vicar, &c* 
are sole corporations and bodies politic in the law for the use of the 
church to many purposes. Vide 4 Co. 65 a. 


§ 645. For a bisftop may have a writ of right of the tenements 
of the right of hfs church, for that the right is in his chapter, and 
the fee simple abideth in him and in his chapter. And a dean may 
have a writ of right, because the right remains in him. And an 
abbot may have a writ of right, for that the right remains in him 
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and in his convent. And a master of an hospital may have a writ of 
right, because the right remaineth in him and in his confreres, &c. 
And so of other like cases. But a parson or vicar cannot have a 
writ of right, &c. 

And according to the diversity taken in this section, touching who 
mrfy have a writ of right, and who not, is Fite. N. B.fo. 6. 


§ 646. But the highest writ that they can have is the writ of 
juris utrmn , which is a great proof that the right of fee is not in 
them, nor in any others, &c. But the right of the fee simple is in 
abeyance, that is to say, that it is only in the remembrance, intend- 
ment, and consideration of the law, &c. for it seemeth to me, that 
such a thing and such a right which is said in divers books to be 
in abeyance, is as much as to say in Latin, {soil.) Tails res , vel 
tale rectum , quae vel quod non est in homine , ad tunc superstite , sed 
tantummodo est , et consist'd in consideratione et intelligentid legis , 
et quod alii dixerunt , ialem rem aut tale rectum fore in nubibus. 
But I suppose, that they mean by these words (in nubibus , fyc.) 
as I have said before. 

§ 647. Also, if a parson of a church dieth, now the freehold of 
the glebe of the parsonage is in none during the time that the par- 
sonage is void, but in abeyance, viz. in consideration and in the 
understanding of the law, until another be made parson of the same 
church ; and immediately when another is made parson, the freehold 
in deed is in him as successor. 


So it appeareth, that the highest writ that a parson may have is 
the writ of juris utrum . Not a hide Fite . N. B.fo. 49. But a writ 
of right patent lieth only of estate in fee simple, and of no lesser 
estate. Fite . N. B. 1 b . But a parson, vicar, ohauntry priest, or 
prebendary, cannot have or maintain writs of right patent. Fite . 
N. B. 5. Upon the premises Littleton doth, in this place enforce, 
that the right of fee simple is not in the parson, nor in any other, 
but abideth in perpetual abeyance: but as to the frank-tenement in 
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fait Littleton affirmatth, that so soon as a parson is made, the frank- 
tenement in fait is in him, and no longer in suspense or abeyance, 
but when the church is void of an incumbent; for the law doth give 
to him fee jure ecclesice . Sir John Davies , 40 a. and according 
12 H. 8. fo. 7. read the case and matter as in Fite. N. B. 60 R. et 
10//. 7. 5 b. and of the word “ abeyance” read Doctor Cowell's 
Interpreter, ibidem . 

Nota, that our law, though it doth suffer the fee simple in some 
cases, at hie , to be in abeyance for some short time; yet it will never 
suffer the frank-tenement to be in suspense; but doth abhor the 
suspension of the freehold, as natura abhorret vacuum . And for 
this reason it is, if a lease for years be made, the remainder to the 
right heirs of John-at-Stiles, this limitation* of the remainder is void ; 
and divers other cases you ’may hereof read in Sir John Davies' 
book , 3i<a . 


§ 648. Also, some peradventure will argue and say, that in as 
much as a parson, with the assent of the patron and ordinary, may 
grant a rent-charge out of the glebe of the parsonage in fee, and 
so charge the glebe of the parsonage perpetually, ergo they have a 
fee simple, or two or one of them have a fee simple at the least. 
To this may be answered, that it is a principle in law, that of every 
land there is a fee simple, &c. in some body, or otherwise the fee 
simple is in abeyance. And there is another principle, that every 
land of fee simple may be charged with a rent-charge in fee by one 
way or other. And when such rent is granted by the deed of the 
parson, and the patron, and ordinary, &c. in fee, none shall have 
prejudice or loss by force of such grant, ‘but the grantors in their 
lives and the heirs of the patron, and the successors of the ordinary 
after their decease. And after such charge, if the parson die, his 
successor cannot come to the said church to be parson of the same 
by the law, but by the presentment of the patron and admission and 
institution of the ordinary. And for this cause the successor ought 
to hold himself content, and agree to that which his patron and the 
ordinary have lawfully done before, &c. But this is no proof that 
the fee simple, &c. is in the patron and the ordinary, or in either of 
them, &c. But the cause that such grant of rent-charge is good, 
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is, for that they who have the interest, &c. in the said church, viz, 
the patron, according to the law temporal, and the ordinary, accord- 
ing to the law spiritual, were assenting or parties to such charge, &c. 
And this seemeth to be the true cause why such glebe may be 
charged in perpetuity, & c. 


This is a continuance of the author's former argument pro et 
contra , as you may perceive: and for the several causes here put, 
it is true that at the common law, if the parson do grant a rent- 
charge out of his glebe in fee, with the consent and confirmation of 
the patron and ordinary, it is good, according to the force of the 
grant, and shall bind the successors of the parson. Also, in 5 Co. 
jb. 81 b. you may see many books cited, that the patron and the 
ordinary may charge the glebe in the time of vacation, ergo , they 
have interest: and Fitz. N. 15. 49, saith, that the right is in the 
patron and ordinary; but how, and in what cases the law is altered, 
see the stat. 13 Eliz. cap. 20. and 14 Eliz. cap. 11. And it is ob- 
servable, that such hath been the prudence of the sages of the law* 
that no sole corporation was at any time* trusted with the disposition 
of his possessions, as to bind his successor; but in such cases he 
must of necessity have the consent of others, as the bishop of the 
dean and chapter, the abbot the consent of his convent, the parson 
the consent of the patron and ordinary, ut liic , et sic de c ceteris. 
10 Co. 60 a. For it should not be reasonable to impose so great 
charge, or to repose such confidence in any sole person, or to give 
power to one only person to prejudice his successor. 3 Co. 75a • 
And out of this first case Littleton saith, that some mens opinions 
are, that the parson, patron, and ordinary, or one of them, have the 
fee simple in the glebe, and so is the law; for in Sir John Davies* 
book, fo. 46 a, it appeareth, that the law doth give the parson fee 
simple in jure ecclesice , though Littleton doth seem to be of another 
opinion, as may appear by that which followeth, confessing that it 
is a principle of the common law, that of every land there is a fee 
simple, and according it is in Sir John Davies’ b<jok, fo. 34 b. 

Also another principle is, that every fee simjde land may be 
charged with rent-charge in fee, by one way or by another: Jhis 
case also is good law, and affirmed by Popham, Chief Justice, in 
1 Co. 147 b. thus; when all those, who have ihterest in the land, do 
join in the grant of a rent, so that the grant is made concurrcntibus 
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Ms qiue injure requiruntur , the grant is good ; and therefore if the 
patron and ordinary do charge the glebe in the time of vacation, it 
shall bind, because no other had interest in it during the vacation, 
but they only(l). Vide librurn. Also in 10 Co. 49 a. upon this 
maxim of Littleton it was concluded, that if the donor and donee 
in tail had joined in a grant of a rent-charge, and after the donee 
had died without issue, and the land had reverted to the donor, that 
he shall hold it charged ; and yet he had but a possibility at the time 
of the charge made ; but all who have estate in preesenti or futuro 
do join in. the charge; a fortiori if they had joined in a lease for 
years, and the donee had died without issue, the lease is good 
against the donor. Vide librurn . 

It is also in this place positively declared, that none can be parson 
of a church by .the law, but «nly by presentment of the patron, and 
admission and institution of the ordinary. It is therefore good to 
know the distinct office touching this matter. In ancient time these 
parochial functions were personal, and were not, as now, annexed 
to foundations and endowments, but rather exercised by messengers 
sent from the bishops, and they had no such reference to lay pa- 
trons, as those that afterwards came in upon presentment have had, 
but only were protected by special men appointed by the state, as 
defenders of the church, as they called them, in regard of their 
assistance and help to such of them as suffered injury, as Justinian’s 
words are. Vide the History of Tithes [ fo . 81 , 82.] 

In the canon law, as also in the feuds and in our common law, 
patronus signifies him that hath the gift of a benefit: and the reason 
is, because the gift of churches and benefices originally belonged 
unto such good men as either builded them, or else endowed [them] 
themselves with some great part of the revenues belonging unto 
them: Patronum faciunt dos , (edificatio, fundus, saith the old verse 
in Doctor Cowell's Interpreter, verbo Patron. And in Plowd . Com . 
fo. 4986, it is said, that the land where the church is situated, was 
holden of the donor, and so shall the advowson be, which is re- 


(l) Lord Coke lays doWn the principle, 
on which this point <ts grounded, very 
clearly, u herein is a diversity worthy 
the observation to be made, that when 
the right of fee simple is perpetually by 
judgment of law in abeyance, without 
any expectation to come in esse , there he 
that hath the qualified fee, com-urrentibu * 


his qua in jure requiruntur , may charge or 
alien it, as in the case of parson, vicar, 
prebend, &c. But where the fee simple 
is in abeyance, and by possibility may 
every hour come in esse, there the fee 
simple cannot be charged until it cometh 
in me.” Co. Lit. 343«.— Ed. 
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posed in the patron in place of the land, on which the church is 
built For when devotion grew firm among the people most laymen 
of fair estate desired the country residence of some chaplains, that 
might always be ready for Christian instruction among them, their 
families, and adjoining tenants : oratories and churches began to be 
built by them, and being hallowed by bishops, were endowed with 
particular maintenance from the founders for the incumbents that 
should there only reside# But at what time those lay foundations 
began to be frequent appeareth not most plainly, but some mention 
is of them about the year of our Lord 700, in Bede’s Hist . Eccle - 
8My lib . 5. cap . 4 5: and about the year 800 many churches 

founded by laymen are recorded to have been appropriated to the 
abbey of Crowland, as you see in the charters of confirmation made 
by Bertulph, King of Mercland, and of others^ to the same abbey, 
reported by Ingulphus, the abbey there. And although in the book* 
of Doomesday, it be specially found, of one Stori, an ancestor [of 
Walter] of Aineurt, that he might sine alicujus licentia facere 
ecclesiam (in Derby and Nottinghamshire) in sud terra et in sud 
socd, &c. as if it had been his singular prerogative in his posses- 
sions, Graneby, Mortune, Pinnesleg, and other manors; yet that 
liberty or prerogative of building churches was common, it seemeth, 
to all lords of manors or large territories until about the time of 
King John. See the Hist . of Tithes , 259 , 261, 860: And it is tp be 
observed, that anciently that even till the reign of King Richard 1# 
or King John, the churches, and the tithes and what else was joined 
with it, as part of the assigned revenue, passed, in point of interest, 
from the patron by his gift, (which oftentimes was by livery of a 
book or a knife upon the altar), not otherwise than freehold con- 
veyed by his deed, and livery; which gave the incumbents real 
possession of the tithes of the church, and all the revenues, no less 
than presentation, institution, and induction do at this day; neither 
was confirmation or assent of the ordinary, as it seemeth, necessary, 
as of latter times. The History of the Tithes , chap . 1 2, fo. 373, 
et seq. per totum • 

But after such time as the decretals and increasing authority of 
the canons, about the year 1200, had settled ah universal course 
here of filling the churches by the presentation in the bishops, that 
use of investiture of churches practised by laymen was left off, nei- 
ther did the king afterwards, much less common persons, fill their 
common parochial churches without such presentation from bishops. 
Sec in Dyer, 2946# the form of making a presentation# Sec in 
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the Register Original , yb. 302 a, concerning the admission and 
institution. It appearetli by the statute made 9 E. 2. cap. 13* 
articuli cleri ; de idoneitatc persona ? prcesentata* ad beneficium 
ecclesiasticum pertinet examinatio ad judicem ecclesiasticum , et ita 
est hactenus usitatum et fiet in fnturum . The admission is the 
allowance of the ordinary, when he doth admit him, to be able and 
idoneous, and this is called admission : institution is, when he doth 
admit him to his charge, the ordinary saith unto the clerk so pre- 
sented unto him, instituo tc habere caram animarum , and so the 
admission is called institution. Finch's book , 144 6. And the highest 
preferment in presentment is, to have authority to examine the ability 
of the parson that is presented ; for if he be able it suffice th to the 
discharge of the ordinary, who hath curam animarum of all the 
diocese. lideDoct . et Stud, 126 6. 

It is also in this section to be observed, that the author’s opinion 
appeareth to be, that admission and institution is sufficient and effec- 
tual to make a parson of a church without induction, and so verily 
is the law you may see in 4 Co. 79 a. By institution ecclesia plena 
et consulta existit against all persons except against the king. For 
every rectory doth consist upon spiritualities and temporalities, and 
as to the spiritualty, that is to say, curam animarum , he is complete 
parson by the institution ; for when the bishop upon examination 
doth find him able, then he doth institute him, and saith, instituo 
te ad talem beneficium et habere curam animarum of such a parish, 
et accipe curam tuam et me am, tide 33 II. (5. 13. But unto the 
temporalities, as the glebe lands, &c. the parson hath no freehold 
in them, until induction. Plowd . 528 a. And this is the reason 
wherefore, if the issue be, full or not full, it shall be tried by the 
bishop, because the church is full by the institution, which is a spi- 
ritual act; for if it should not be full. till induction, then full or 
not full should be tried by the jury, at the common law. See 
6 Co. 29a. 

§ 649. Also, if tenant in tail hath issue and is disseised, and 
after he relea.seth by his deed all his right to the disseisor: in this 
case no right of tail can be in the tenant in tail, because he hath 
released all his right. And no right can be in the issue in tail 
during the Hfe of his father. And such right of the inheritance in 
tail is not altogether expired by force of such release, &c. Ergo 3 
it must needs be that such right remain in abeyance, ut supra , 
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during the life of tenant in tail that releaseth, &c. and after his 
decease such right presently is in his issue in deed, &c. 

§ 650. In the same manner it is, where tenant in tail grant all his 
estate to another ; in this case the grantee hath no estate but for 
term of life of the tenant in tail, and the reversion of the tail is not 
in the tenant in tail, because he hath granted all his estate and his 
right, &c. And if the tenant to whom the grant was made make 
waste, the tenant in tail shall not have a writ of waste, for that no 
reversion is in him. But the reversion and inheritance of the tail, 
during the life of the tenant in tail, is in abeyance, that is to say, 
only in the remembrance, consideration, and intelligence of the law. 


And for the understanding* of these two sections, read in Plowd. 
fo. 5 56 a, and in 3 Co. 84 5. And in Plowd. fo. 554 5, Serjeant 
Manwood saith, that by the feoffment of the tenant in tail his estate 
tail dbtli not pass, and nevertheless it doth not remain in the tenant 
in tail, and therefore the estate tail mdst be in suspense, and in 
abeyance : and this case of Littleton is by him alleged, to prove 
his opinion to be, that an estate once made may be in abeyance. 
But this opinion when tenant in tail doth grant iotum statum suum , 
that a greater estate doth pass from the tenant in tail than for the 
life of the tenant in tail, and that the reversion and inheritance 
of the entail should remain in abeyance during the life of the tenant 
in tail is denied to be law by Plowden and by Serjeant Barkham (1) : 
which see in Plowd . 556 a. Vide librum . And so adjudged ibidem , 
fo. 560 b, and 564 a, b . Et ibidem in Plated . 556, one special reason 
alleged, whereby things shall be in abeyance : and ibidem , 562 b, 
et seq. another special case and reason ; but these cases of Littleton 
do not agree with either of them, and therefore also are alleged 
many inconveniences would ensue, if the law in that case of abey- 
ance should be as Littleton saith. 


(l) Lord Coke says, on the contrary, proof or argument than Littleton hath 

w Here he putteth two cases where a right justly and artificially made, albeit some 

of au estate tail maybe in abeyance by objections of ho weight have been made 

the act of the party, which are so clear against it." Co. Lit. 345 a 

and evident, as there needs no further 
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§651, Also, if a bishop alien lands which are parcel of his 
bishopric and die, this is a discontinuance to his successor, because 
he cannot enter, but is put to his writ of de ingressu sine assensu 
capitulL 

§ 652. Also, if a dean alien lands which he hath in right of him 
and his chapter, and dieth, his successor may enter. But if the 
dean be sole seised as in right of his deanery, then his alienation 
is a discontinuance to his successor, as is said before. 


The reason of the common law in this case was, because the 
bishop was seised of his bishopric, and all his temporalities, in fee 
simple, and he had no superior over him, and therefore by his 
feoffment and livery, a discontinuance may be wrought, so that his 
successor cannot enter. But the common law did never give to the 
bishop power utterly to prejudice his successor, or to bar them of 
their rights, as before appeareth. Also, if a dean be sole seisdfl, as 
in right of his deanery, life alienation is a discontinuance ; but if 
a dean do alien the lands which he hath in right of him and his 
chapter, and dieth, this is no discontinuance, because he hath not 
the fee simple solely. Finch's book,fo. 50 «. 2175. 4. 76. 

But now by the statute made 1 Eliz. bishops are restrained to 
make alienation, or any estates otherwise than by the statute is 
permitted. See 11 Co. 71 b. And nota, 3 Co. fo. 75 b, it is proved, 
that at the first all the possessions were of the bishops, and afterwards 
certain portions were assigned to the dean and chapter : and in the 
10 Co. 28 b 9 so that the bishop hath part in himself, and the chapter 
the residue, and their possessions for th'e most pa$jt are divided, the 
dean having some part sole in the right of his deanery, and the 
particular prebendaries have part in the right of their prebends, 
the residue the dean and chapter have together, and every of them 
is to this purpose incorporate to himself : all which you may read 
in Finch's book , 138 5. 


§ 653. Also, peradventure some will argue and say, that if an 
abbot and his convent be seised in their demesne as of fee of cer- 
tain lands to them and to their successors, &c. and the abbot 
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without the assent of his convent alien the same lands to another 
and die, this is a discontinuance to his successor, &c. 

§ 654. By the same reason they will say, that where a dean and 
chapter are seised of certain lands to them and their successors, if 
the dean alien the same lands, &c. this shall be a discontinuance to 
his successor, so as his successor cannot enter, &c. To this it may 
be answered, that there i§ a great diversity between these two 
cases. 

§ 655. For when an abbot and the convent are seised, yet if they 
be disseised, the abbot shall have an assise in his own name, with- 
out naming the convent, ffcc. And if any will sue a prcecipe quod 
reddat , Sfc. of the same lands when tl*ey were in the hands of the 
abbot and convent, it behoveth that such action real be sued against 
the abbot only, without naming the convent, because they are all 
dead persons in-law, but the abbot who is the sovereign, & c. And 
this is by reason of the sovereignty ; for otherwise he should be but 
as one of the other monks of the convent. 

§ 656. But dean and chapter are not dead persons in law, &c. 
for every of them may have an action by himself in divers cases. 
And of such lands or tenements as the dean and chapter have in 
common, &c. if they be disseised, the dean and chapter shall have 
an assise, and not the dean alone, &c. And if another will have 
an action real for such lands or tenements against the dean, &c. he 
must sue against the dean and chapter, and not against the dean 
alone, &c. and so there appeareth a great diversity between the 
two cases, &c. 

§ 657. Also, if the master of an hospital discontinue certain land 
of his hospital, his successor cannot enter, but is put to his writ of 
de ingressu sine assensu confratrum et consororum , #c. And all 
such writs fully appear in the Register, &c. 


These sections do at large declare and prove the diversity between 
the causes, when an abbot and his convent a^e seised in fee, and 
when a dean and his chapter are seised in fee. The feoffment of 
the abbot alone doth make a discontinuance, but not in the other 
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case of the dean and chapter. The reasons of this diversity are 
fully and plainly delivered by Littleton; and the case of a master 
of an hospital, and the reason thereof, is all one with that of a 
bishop. 

§ 658. Also, if land be let to a man for term of his life, the 
remainder to another in tail, saving the reversion to the lessor, and 
after he in the remainder disseisetli the tenant for term of life, and 
maketh a feoffment to another in fee, and after dieth without issue, 
and the tenant for life dieth ; it seemeth in this case, that he in the 
reversion may well enter upon the feoffee, because he in the re- 
mainder which made the feoffment was never seised in tail by force 
of the same remainder, &c. 


The reasons of this case and the other, 641, 640* 638, are one, 
scilicet , because he in the remainder, who made the feoffment, was 
never seised in the tail by yirtue of his remainder ; but his seisure 
of the possession of the land was by a disseisin by him done to the 
tenant for life. Also it appeareth that he in the remainder died 
without issue living tenant for life, and therefore he in the reversion 
may enter. 


If( 1 ) thou art desirous to know die reason, wherefore such divers 
constructions have been made upon the words of the statute of 
Westm. 5. cap, 1. de donis conditionalibus , videlicet , non habeant 
illi quibus tenementum sic fuerit datum sub conditioner potestatem 
alienandi tenementum sic datum quo minus ad exitum illorum , 
quibus tenementum sic fuerit datum , remaneat post illorum obitum , 
vel ad donator cm, tyc. revertaiur . 

As if tenant in tail do make a feoffment in fee, this is a discon- 
tinuance, and voidable by action only. 

If tenant in tail of a rent, or of other thing, which doth lie in 
grant, do grant it* in fee, this is no discontinuance, but it is void- 
able by claim or by action. 


(1) The following pages, to the end of this Chapter, are copied vci'batim from 
5 Co. 85 6.— Ed. 
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If tenant in tail of land do grant a rent out of it, the rent is 
absolutely determined by his death. 

If tenant in tail be disseised, and release unto his disseisor, this 
is no discontinuance, and the estate is voidable by the entry or action 
of the issue of the tenant in tail. 

But if the release be with warranty, this is a discontinuance, so 
that the issue in tail be heir to the warranty. 

But if tenant in tail do make lease for term of his own life, or 
for years, and do release unto his lessee, and his heirs, this is no 
discontinuance, though his release be with warranty. So if tenant 
in tail do make a lease for life, and after do grant the reversion in 
fee, this is no discontinuance of lire fee, except it be executed in 
the life of the grantor. 

And all these (and many other) divers constructions have been 
made upon the same words before said, videlicet, non habeant itti 
quibiis tenement, inn sic fuerit (latum sub condi 7 lone potest at cm alien-, 
audit this is the reason which is worthy of observation ; for 
the judges have construed the said words of the said statute accord- 
ing to the rule and reason of the common law, which is always 
optimns interpret a ndi modus . 

For at the common law, if a bishop or an abbot, &c. or man 
seised in the right of his wife, do make a feoffment in fee, this is 
by the common law a discontinuance, and doth put the successor 
or his wife, to their actions, for the favor which the law doth give 
to estates, which do pass by livery and seisin ; because it is public 
and notorious, and in ancient time that was the common and usual 
assurance of the land. 

But if a bishop, or man in the right of his wife, seised of a rent, 
or of any thing which doth lie in grant, do by deed grant it in fee, 
this is no discontinuance, and yet the estate is not absolutely deter- 
mined by the death of the bishop, &c. or of the husband ; for the 
successor or his wife have election to determine it, and to make it 
void, either by bringing their writ to make it voidable, or by claim 
upon the land to make it void. 

Blit if a bishop, &c. or a man, grant a rent in fee out of the land 
of his wife, or of the bishopric, that is absolute!/ void by the death 
of the bishop, &c. or of the husband. 

Also, if the bishop or the husband and wife be disseised, [and] 
after the bishop, or the husband, do release utito the disseisor, this 
is no discontinuance. 


Q Q 
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If the bishop, or husband, do make a lease for years, and do 
release unto the lessee, and his heirs, this is not absolutely deter- 
mined by the death of the bishop, or of the husband ; but is void 
or voidable at the election of the successor, or of the wife. 

But if the bishop, or the husband, make a lease for life, and after 
grant the reversion in fee, and lessee for life dietli in the life of 
the bishop, or of the husband, this is a discontinuance: otherwise 
it is if the lessee survive the bishop, or husband : vir bonus est 
quis? qui consult a patnim, qui leges juraque servat. 8 Co. 86. 


Lib. III. Cap. XII.— REMITTER. 

§ 659. Remitter is an ancient term in the law, and is where a 
man hath two titles to lands or tenements, viz. one a more ancient 
title, and another a more latter title ; and if he come to the land 
by a latter title, yet the law will adjudge him in by force of the 
elder title, because the elder title is the more sure and more worthy 
title. And then when a nfan is adjudged in by force of his elder 
title, this is said a remitter in him, for that the law doth admit him 
to be in the land by the elder and surer title : as if tenant in tail 
discontinue the tail, and after he disseiseth his discontinuee, and so 
dieth seised, whereby the tenements descend to his issue or cousin 
inheritable by force of the tail, in this case, this is to him to whom 
the tenements descend, who hath right by force of the tail a re- 
mitter to the tail, because the law shall put and adjudge him to be 
in by force of the tail, which is his elder title : for if he should be 
in by force of the descent, then the discontinuee might have a writ 
of entry sur disseisin in the per Against him, and should recover 
the tenements and his damages, &c. But in as much as he is in 
his remitter by force of the tail, the title and interest of the discon- 
tinuee is quite t taken away and defeated, &c. 


Remitter is an ancient term in the law, and is as much as resit - 
tuere or responere in Latin, and is a when a man hath two titles 
unto lands or tenements, that is to say, one more ancient title, and 
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the other title more latter ; if he do come to the land by the latter 
title, yet the law shall adjudge him in by force of the more ancient 
title ; because the old title is the more surer title, and the more 
worthy title. And then when a man is adjudged in by force of his 
oldest title, this is unto him said a remitter, because the law doth 
place him to be in by the oldest and surest title. 

And upon this reason, that the eldest is the most worthy, see 
sect. 5, in the case of three brothers ; if the middle brother pur* 
cliaseth lands in fee simple, and dieth without issue, the eldest 
brother shall have the land by descent, and not the younger, be- 
cause the eldest is most worthy of blood. See in Sir John Dairies* 
book , fo 30 a. Also, see sect. 4 64, to prove another case Littleton 
useth this argument, this is by the common law of the land, ergo, 
this [ is ] for a great cause : and the. cause is, for that the law 
will, &c. and see 10 Co. 67, put for a rule, fort lor el potenlior cut 
dispositio legi.s quam hominis : m ei [8 Co.] 15,‘2 a. ibidem. 

Littleton doth proceed explaining this general position by parti- 
cular cases, thus; if tenant in tail do discontinue the tail, and after 
he doth disseise the discontinuee, and so dieth seised, whereby the 
tenements descend to his issue or cousin? inheritable by force of the 
tail ; in this case, this is a remitter to the estate tail unto him to 
whom the tenements do descend, who hath right by force of the 
tail ; because the law doth put and adjudge him to be in by force 
of the tail, which is his eldest title : for if he should be in by force 
of the descent, then the discontinuee (who was thereof disseised) 
might have a writ of entry upon disseisin in the per against him, 
and recover the tenements, damages, &c. But for so much as he 
is in by force-of the tail, the title and the interest, which the dis- 
continuee had, is utterly annulled and defeated. And if you desire 
to know the cause of the writ of entry in de quibus at the common 
law, read in Fits:. N. B. 191 D, and in Finch* s book , 91 b. 

And in 8 Co.fo . 50 a, it is said, at the common law assise was 
remedium x not only maxime festinum , but also maxima beneficiale ; 
for in no action at the common law a man could recover the land 
itself and damages, but only in assise against the disseisor, and not 
against any other: therefore by the statute of* Gloucester, cap. 1. 
( which see in sect. 685 ) it is specially provided, that the disseisee 
shall recover damages in a w rit of entry founded upon disseisin. 
Vide sect. 633. Of the premises thus you may read in Finch* s book, 
fo. 50 b; if he, whose entry is taken away by a descent or by dis- 
continuance,’ have the frank-tenement cast upon him by a new title. 


Q Q 
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he shall be in of his more elder title, the which is termed a remitter; 
first, as if the heir of disseisor, who is in by descent, do make a 
lease to Jolin-at-Stile, the remainder for life or in fee to the dis- 
seisee ; 2dly. if tenant in tail do discontinue, and after he doth dis- 
seise the discontinuee, and dietli seised, by which the tenement 
descend to his issue; 8dly. if the husband do make a feoffment in 
fee, whereof he is seised in the right of his wife ; in this case the 
disseisee after the death of J. at S., the issue in tail, and the wife, 
if she survive her husband, are remitted ; and in case of the tenant 
in tail before, although the heir of the discontinuee was within 
age at the time of the descent unto the issue in tail, yet his entry 
is quite taken away, because the issue in tail is remitted. 


§ 660. Also, if tenant in tail enfeoff his son in fee, or his cousin 
inheritable by force of the tail, which son or cousin at the time of 
the feoffment is within age, and after the tenant in tail dietb, and 
he to whom the feoffment was made is his heir by force of the tail; 
this is a remitter to the heft in tail to whom the feoffment was made. 
For albeit that during the life of the tenant in tail who made the 
feoffment, such heir shall be adjudged in by force of the feoffment, 
yet after the death of tenant in tail, the heir shall be adjudged in 
by force of the tail, and not by force of the feoffment. For although 
sucli heir were of full age at the time of the death of the tenant in 
tail who made the feoffment, this makes no matter, if the heir were 
within age at the time of the feoffment made unto him. And if 
such heir being within age at the time of such feoffment, cometh 
to full age, living the tenant in tail that made the feoffment, and 
so being of full age lie charges by his deed the same land with a 
common of pasture, or with a rent-charge, and after the tenant in 
tail dieth ; now it seemeth that the land is discharged of the com- 
mon, and of the rent, for that the heir is in of another estate in the 
land than he was at the time of the charge made, in as much as 
he is in his remitter by force of the tail, and so the estate which 
lie had at the time of the charge is utterly defeated, &c. 
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If tenant in tail do enfeoff his son in fee or his cousin inheritable 
by force of the entail, the which] son or cousin at the time of the 
feoffment is within age, and after the tenant in tail dieth, and he 
to whom the feoffment was made is his heir by force of the entail : 
this is a remitter to the heir in tail to whom the feoffment was made. 
For although that during the life of the tenant in tail, who made 
the feoffment, such an heir shall be judged in by force of the feoff- 
ment, yet after the death of the tenant, the heir shall be adjudged 
in by force of the tail, and not by force of the feoffment. For al- 
though such an heir were at full age at the time of the death of the 
tenant in tail who made the feoffment, this doth not make any mat- 
ter, if * the heir be within age at the time of the feoffment made 
unto him. 40 E. 3. 44, ({ccordut. And see in Finch's book, fo. 4 a, 
divers cases upon this ground, viz. things shall he construed accord- 
ing to the original cause thereof, and according to the commence- 
ment thereof. And in 2 Co. m 93a, it is said, when divers accidents 
are requisite to the confirmation of a thing, the law in divers cases 
doth more respect the original cause than any other : causa et origo 
est materia negotii, as it is in 1 Co. 99 b, quod ab initio non valet 
tractu temporis non convalescet . 4 Co. Jo . 2. et 2 Co . fo. 55. 8 Co, 

fo, 135. Sir John Davies, fo. 32 a. 

Littleton’s case doth proceed, and if such an heir being within 
age at the time of such feoffment made unto him, do come to full 
age, living the tenant in tail who made the feoffment, and so being 
of full age living the tenant in tail lie doth charge by his deed the 
same land with a common of pasture, or with a rent charge, and 
after the tenant in t<iil dieth ; now it seemeth that the land is dis- 
charged of the common, and of the rent ; because the heir is in of 
another estate of the land than he was at the time of the charge 
made by him; because he. is in the- remitter by force of the tail, and 
so the estate that he had at the time of the charge is utterly de- 
feated ; and that by the operation of the law. But observe in this 
case, if the heir being of full age, do charge the land after the 
death of his father tenant in tail, so that the remitter was executed, 
the heir cannot avoid his own grant. 

And see sect. 2HG and sect. ;?S9, the di verity between the case 
of a rent-charge and a lease for years, made (if the land by one 
joint-tenant of his part: and so according to that diversity it is said 
in Dyer, 51 b , touching our present section, . viz. that in Littleton’s 
case of a feoffment made of a tenant in tail to his eldest son within 
age, and when he cometh to full age he doth make a lease for years, 
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and after the father dieth, so that the son is remitted ; yet he shall 
not avoid his lease as he should do a grant (1 ); by Bromley , nota 
diversitatem , 7 Co . 9 a. In 21 H. 6 . 41 a , if a disseisor grant a 
rent-charge, and afterwards the disseisee do release to the disseisor, 
yet the grant of the rent-charge is in force; but if the disseisee 
had entered upon the disseisor, otherwise it had been ; for during 
the possession upon which the rent is granted, in his force not 
defeated, the rent cannot be defeated or discharged by the accept- 
ance of a release from the disseisee: 14//. 8. 5a, accordat: and 
see sect. 477, according; and the cause is, as Littleton in that place 
saith, because a man shall not have advantage by such a release 
which should be against his proper acceptance, and his own grant. 
And therefore if tenant for life be, the remainder in tail, the re- 
mainder to the right heirs of tenant for life, and the tenant for 
life doth grant a rent-charge, and dieth, and the tenant in tail 
dieth, he who is heir to the tenant for term of life, shall hold it 
charged ; which case see in 5 E . 4. 2 b . And I did hear Serjeant 
Chick worth put this case : if I make a lease for term of five years, 
upon condition that if the lessee do pay to me 10/ within this term, 
that he shall have fee, and J do make to him livery according ; in 
this case, although the fee is not out of the lessor, till the lessee 
have performed the condition, and then it is in the lessee, and not 
before ; because the condition is subsequent ; for if the lessee 
commit waste before the condition performed, the lessor shall have 
an action of waste against him ; yet if the lessee, before he had 
performed the condition, and during the five years, had granted a 
rent-charge, and afterwards had performed the condition, he shall 
not avoid that charge, but shall hold his land charged. 

Tenant in tail doth make a lease for life now he hath gained a 
new fee simple by wrong, and after he cloth grant a rent-charge, or 
do make a lease for years, and after the tenant for life dieth, he 
shall not avoid the charge or lease, although he be in of another 
estate ; for he had a defeasible estate in possession, but his right 
was ancient; like the case in 11 11.7. 21, lidrich, tenant in tail, 
did make a feoffment to his use upon condition, and after upon his 
recognizance th£ land 'is extended by the statute made 1 Ii. 3. cap. 1, 
and after he doth perform the condition, yet the interest of the cog- 
nizee shall not be avoided, though the estate be charged ; and this 


( l ) See Co. Lit. 3i:» a.— Ed. 
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was affirmed per curiam , in 7 Co. 14 a, mi Englejield's case , a good 
case in Dyer, 141 a. 


§ 661. Also, a principal cause why such heir in the cases afore- 
said, and other like cases, shall be said in his remitter, is, for that 
there is not any person against whom he may sue his writ of for- 
medon : for against himself he cannot sue, and he cannot sue against 
any other, for none other is tenant of the freehold ; and for this 
cause the law doth adjudge him in his remitter, soil . in such plight 
as if he had lawfully recovered the same land against another, &c. 


Vide Plowdcn, fo. 543 b, and Finch, fo. 6 a, doth set it down for 
a rule, that a man cannot present himself a benefice, nor make him-' 
self an officer : 3 II. S. 22 : nor sue himself. And a man who hath 
right to land, and the freehold is after laid upon him by a latter 
title, he shall be remitted, that is to say, he shall be said in by his 
elder title ; because there is not any agafhst whom he may have an 
action to recover the land, and he cannot sue himself. See sect . 57. 
Also nota that which is in 3 Co.fo . 3 a, that neither action without 
right, neither right without action, &c. shall make a remitter ( 1 ) ; 
the first is apparent, and resolved by the court in the principal case 
there: and as to the second it was said, that a man shall never be 
remitted, but where, if the right and possession were in several per- 
sons, he that hath right might have an action to recover the pos- 
session. Therefore 5 II. 7. fo. 38 a, is, that a man shall not be 
remitted to an advowson appendant, although he have right to it, 
before he hath recontinued the manor to which, & c. because before 
that he had recovered the manor, he had no action to recover the 
advowson. So if a man purchase an advowson in fee, and do suffer 
an usurpation, and six months do pass, now he hath right, but for 
so much as he hath no remedy for it, he never shall be remitted to 
it, although the advowson be cast upon him, either by descent, or 
by any other act in law, et sic de similibus. For want of right and 
want of remedy are in one equipage ; for a man shalf not be remitted 
to a right remediless, which see 6 Co. 58 b. And observe in 


(1) See Co. Lit. id. 
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Plowden , ubi supra , other cases put to the effect of this section, 
that a pr recipe quod reddat lieth only against a tenant of the free- 
hold, and not against lessee for years, or any other, who hath but 
a chattel real ; neither can the freehold be recovered against him, 
that hath not a freehold ; a special case of a writ of dower against 
guardian in chivalry only excepted : and see sect. 57 ( 1 ). 

In this section is touched which is also resolved in 8 Co. 95 b 9 
that a pnecept [ lies only against the tenant of the freehold.] 


§ 6G2. Also, if land be entailed to a man and to his wife, and 
to the heirs of their two bodies begotten, who have issue a daughter, 
and the wife dieth, and the husband taketh another wife, and hath 
issue another daughter, and discontinue the tail, and after he dis- 
?seiseth the discontinuee and so die seised, now the land shall descend 
to the two daughters. And in this case as to the eldest daughter 
who is inheritable by force of the tail, this is no remitter but of 
the moiety. And as to the other moiety, she is put to sue her 
action of formedon against her sister. For in this case the two 
sisters are, not tenants in parcenary, but they are tenants in common, 
for that they are in by divers titles. For the one sister is in her 
remitter by force of the entail, as to that which to her belongeth ; 
and the other sister is in as to that which to her belongeth in fee 
simple by the descent of her father, &c. 


See 43 E. 3 . %6 h , accordant : and nota the saying of Anthony 
Browne, Justice, in Plowd. jb. 24b, although the right of the land 
do descend, yet if the possession do not descend to him also, he 
shall not be remitted ; and tins is the reason in the case in 19 II. 6. 
where a wife tenant in general tail hath issue a daughter, and by the 
second husband hath issue another daughter, and she and her 
second husbapd do^ discontinue in fee, and do take back again 
estate to them and to the heirs of their two bodies, and die, and 


(0 In the MS. the sect. 661 is noted 
after this passage : but the forgoing re- 
marks are evidently intended to apply to 


it : and the succeeding paragraph would 
seem to be a needless repetition.— Ed. 
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so the land doth descend to the youngest daughter, it is adjudged, 
that the eldest daughter is not remitted to any part; for though the 
right do descend, yet she hath no possession descended, and there- 
fore she shall not be remitted. 


§ 663. In the same manner it is if tenant in tail enfeoff his heir 
apparent in tail (the heir being within age) and another joint- 
tenant in fee, and the tenant in tail dieth ; now the heir in tail is 
in his remitter as to the one moiety, and as to the other moiety he 
is put to his writ of formedon, &c. 


And observe in this section a special case, where lands did de- 
scend to two sisters, and nevertheless they are not parceners, but 
tenants in common, because they are in by several titles. And the 
reason wherefore the heir shall not be remitted to all, but only to 
the moiety is, because the possession of more than the moiety doth 
not descend to him, and the other joint-tenant is in by a legal con- 
veyance; but if the heir apparent and a stranger do disseise the 
father, being tenant in tail or in fee, the father dieth, his son within 
age, or of full age, the son is remitted unto all ; for the descent is 
as a release in law, and as strong as a release in fait ; as in the case, 
if two disseisors be, and the disseisee do release to one of them, he 
shall hold his companion out. 1 1 II. 7. 1 2 a, and see sect. 306, 307, 
and see 21 4. 78 h. 


§ 664. Also, if tenant in tail enfeoff his heir apparent, the heir 
being of full age at the time of the feoffment, and after tenant in 
tail dieth, this is no remitter to the heir, because it was his folly 
that being of full age he would take such feoffment, &c. But such 
folly cannot be adjudged in the heir being within age at the time 
of the feoffment, &c. 

The consequence of this case, where the heir apparent in tail is 
of full age at the time of his acceptance of the feoffment [is], such 
an heir shall be subject to all incumbrances made to charge the land, 
because it was his folly, that he being of full age, would take such 
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a feoffment, as that case is. But in case where the entry of a man 
is congeable, in such cases, although he do take estate to him, 
when lie is of full age, for term of life or in tail, or in fee, this is a 
remitter to him. Sect. 693. 


. § 665. Also, if tenant in tail enfeoff a woman in fee and dieth, 
and his issue within age taketh the same woman to wife ; this is a 
remitter to the infant within age, and the wife then hath nothing, for 
that the husband and his wife are but as one person in law. And in 
this case the husband cannot sue a writ of formedon , unless he will 
sue against himself, which should be inconvenient ; and for this 
cause the law adjudgeth the heir in his remitter, for that no folly 
can be adjudged in him being within age at the time of the es- 
pousals, &c. And if the heir be in his remitter by force of the 
intail, it followeth by reason that the wife hath nothing, &c. For 
in as much as the husband and wife be as one person, the land can- 
not be parted by moieties ; and for this cause the husband is in his 
remitter of the whole. But otherwise it is if such heir were of 
full age at the time of espousals, for then the heir hath nothing but 
in right of his wife, &c. 


Concerning that which in this case is said, that a man and his 
wife are but one person in the law (1), see sect. 291 ; and nota there- 
fore the land cannot be severed by moieties ; and for this cause the 
husband is in the remitter of the whole. Vide 3 Co. 5 a. But put 
the case, that tenant in tail do enfeoff a rtian in fee, and dieth, and 
his issue inheritable within age, being a daughter, doth take the 
same to her husband, this is not a remitter unto the female heir, 
neither doth discontinue her husband’s estate and interest which her 
father conveyed unto him, such subsequent marriage with the heir in 
tail notwithstanding. Causa patet. Littleton saith, in the end of 
this section, but otherwise it is if such an heir were of full age at 
the time of the espousals; for the husband hath nothing but only 
in right of his wife, of which see in Plowd . 89 a. 

(1) Tenant in tail enfeoffs his son, and his wife within age, the son is remitted to 
the whole. See 66B. i>. JVfffc in MS. 
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§ 666. Also, if a woman seised of certain land in fee taketh hus- 
band, who alieneth the same land to another in fee, the alienee 
letteth the same land to the husband and wife for term of their two 
lives, saving the reversion to the lessor and to his heirs ; in this case 
the wife is in her remitter, and she is seised in deed in her demesne 
as of fee, as she was before, because the taking back of the estate 
shall be adjudged in law the fact of the husband, and not the fact 
of the wife; so no folly can be adjudged in the wife, which is covert 
in such case : And in this case the lessor hath nothing in the rever- 
sion, for that the wife is seised in fee, &c. 


See 8 II. 7. 8 a, according, and by this the precedent section may 
appear, that infancy doth excuse folly ; but infancy will not excuse 
wrong. 18//. 8. 5. It) 7/. 8. 13. And note, that although it Be 
in this case said, that the wife by the remitter is seised in fait in 
her demesne of fee, yet as this case is, if the husband have issue 
after by her, yet the husband shall not be thereof seised in right? 
of his wife, so that he shall be tenantry the curtesy thereof, after 
the death of his wife. 9 II. 7. 2 b. And see in Plowd. 114 6, that 
the wife is not to all intents remitted, unless she do survive her 
husband. 

§ 667. But in this case if the lessor will sue an action of waste 
against the husband and his wife, for that the husband hath com- 
mitted waste, the husband cannot bar the lessor by shewing this, 
that the taking back of the estate to him and to his wife was a re- 
mitter to his wife, because the husband is stopped to say that which is 
against his own feoffment, and taking back of the estate for term of 
life to him and to his wife : And yet the lessor hath no reversion, for 
that the fee simple is in the wife. And so a man may see one thing 
in this case, that a man shall be stopped by matter in fact, though 
there be no writing by deed indented or otherwise. 


And see Finch s book, 2d part, fo. 33 a , according, in these words ; 
sometimes bare acts without indentures, or such [matter] do make 
an estoppel, as if the husband discontinue the lands of the wife, 
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and take again estate unto him and his wife for their lives, the wife 
is remitted, but the husband, by this bare taking back ( 1 ), is estopt 
to say so. Vide sect. 67 2 . For the nature of all estoppels is, to 
stop or stay a man from saying the very truth ; therefore regularly, 
estoppels are by matters of record or by indentures. Tide inde 
sect . 693. But this is a special case of estoppels by matter in fait 
only. 

§ 668. But if in the action of waste the husband make default 
to the grand distress, and the wife pray to be received, and is re- 
ceived, she may well shew the whole matter, and how she is in her 
remitter, and she shall bar the lessor of his action, &c. 


See the statute of Westminster 8. cap. 3; which statute doth give 
the receipt in these words, Si uxor ante judicium venerat parata 
petenti respondere, et jus snum defendcre , admittatur ; and see more 
in Ploivd. 1 3 b; and see the case where the wife was received in 
'default of her husband in an action of waste, brought against them 
according to this case, and 9 E. 4*. j'o. 16, abridged also by Brooke , 
Jiesceii , 128. 

§ 669. For in every case where the wife is received for default of 
her husband, she shall plead and have the same advantage in 
pleading, as she were a woman sole, &c. And albeit that the alienee 
made the lease to the husband and wife by deed indented, yet this 
is a remitter to the wife. . And also albeit the alienee rendercth the 
same land to the husband and his wife by fine for term of their 
lives, yet this is a remitter to the wife, because a feme covert 
which takes an estate by fine, shall not be examined by the jus- 
tices, &c. 

And note in 10 Co. 42 b , and 43 a, that no wife or covert shall 
be barred by her confession concerning her inheritance or freehold, 
but when she is •examined by due course of law. 15 E. 4. 8. 
44 E. 3. 28. . Tide 14 E. 4. 5. And none have power to examine 

(1) In the MS. it appears to be written “ by this bare taking back/' which are 
thus, « by the remainder, '* instead of the words in Finch. I'd. 
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a feme covert without a writ. Vide 21 73. 3. 43, John de Ilolborn's 
case . And this is the cause, that if husband and wife do ac- 
knowledge a statute or recognizance, it is void as unto the wife, al- 
though she do survive her husband, as it was liolden, Pasche, 
17 Eliz. in the Countess of Lennox s case . And see more of this 
matter in 10 Co. ibidem , and in Keilw.^b, et Jo . 10 b. 


§070. And here note, that when anything sliall pass from the 
wife which is covert of a husband, by force of a fine, as if the 
husband and wife make conusance of right to another, &c. or 
make a jgrant and render to another, or release by fine unto an- 
other, et sic de simifibus, where the right of the wife shall pass 
from the wife by force of the same fine ; in all such cases the wife 
shall be examined before thq fine be taken, because that such fines 
sliall conclude such femes coverts for ever. But where nothing is 
moved in the fine but only that the husband and wife do take an 
estate by force of the said fine, this shall not conclude the wife, for 
that in such case she shall not be at all examined, &c. 


And nota , in the end of this section, where nothing is moved in 
a fine, but only that the husband and his wife do take estate by 
force of the same fine, this shall not conclude the wife; because 
that she in such cases never shall be examined. But, as it is in the 
first part of this section, when any thing doth pass from the wife 
covert, by force of any fine, she must be examined. And nota, 
hereupon it is resolved in 2 Co, 58. thus, verily if the law do require 
such ceremony of secret examination of women covert before a 
judge, touching her free and voluntary assent, as if she were &fime 
sole , that should be against reason, that the husband against the 
assent of his wife may dispose of the use of the lands of his wife, 
which is all the fruit of the land now. Read the case. Vide Finch, 
50 b . 


§671. Also, if tenant in tail discontinue the*tail, and hath issue 
a daughter, and dieth, and the daughter being of full age taketh 
husband, and the discontinuee make a release of this to the hus- 
band and wife for term of their lives, this is a remitter to the wife* 
and the wife is in by force of the tail, causd qua supra , 
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§ 672. Also, if land be given to the husband and to his wife, to 
have and to hold to them and to the heirs of their two bodies be- 
gotten, and after the husband alien the land in fee, and take back 
an estate to him and to his wife for term of their two lives ; in this 
case this is a remitter in deed to the husband and to his wife, mauger 
the husband. For it cannof be a remitter in this case to the wife, 
unless it be a remitter to the husband, because the husband and 
wife are all one same person in law, though the husband be stopped 
to claim it. And therefore this is a remitter against his own alien- 
ation and reprisal, as is said before. 


Vide antea , sect . 667, and file diversity. For the feoffment and 
reprisal of a new estate was an estoppel to the husband ; but it is 
not so in this case, in respect of the wife, though indeed his mouth 
is stopt from so saying. 


§ 673. Also, if Land be given to a woman in tail, the remainder to 
another in tail, the remainder to the third in tail, the remainder to 
the fourth in fee, and the woman taketh husband, and the husband 
discontinue the land in fee ; by this discontinuance all the remainders 
are discontinued. For if the wife die without issue, they in the re- 
tnainder shall not have any remedy but to sue their writs of formedon 
in the remainder, when it comes to their times. But if after such 
discontinuance, an estate be made to the husband and wife for term 
of their two lives, or for term of another man’s life, or other es* 
tate, &c. for that this is a remitter to the wife, this is also a remitter 
to all them in the remainder. For after that, that the wife which is 
in her remitter be dead without issue, they in the remainder, may 
enters &c. without any action suing, &c. In the same manner is it 
of those which have, fhe reversion after such entails. 


See 14 Eliz* 7 a, b, accordant , and see in 5 Co. 76 b, et 77 a, 
these two rules, Remoto impedimento emergit actio . 2. Cum ali- 
quid impeditur propter nnum eo remoto tollitur impedimentum . 
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And the premises in this section is a proof, that the land and the 
reversion are not two distinct things, but that in the reversion the 
land is contained. Plowd. 157 a . 


§ 674. Also, if a man let a house tg a woman for term of her 
life, saving the reversion to the lessor, and after one sue a feigned 
and false action against the woman, and recovereth the house against 
her by default, so as the woman may have against him a quod ei 
dcforceat , according to the statute of Westm. 2. now the reversion 
of the lessor is discontinued, so that he cannot have any action of 
waste. DUt in this case .if the woman take husband, and he which 
recovereth let the house to the husband and his wife for term of 
their two lives, the wife is in her remitter by -force of the first 
lease. 


Nota , the statute of Westm. 2. cap. 4, doth give this writ of* 
quod ei dcforceat in this case, cum tbmporihus retroactis aliquis 
amiserat terrain suam per defaltam non habuit aliud recuperare 
quarn per breve de recto quod eis competere non potuit qui de mero 
jure loqui non potuerunt veluti tenentes ad terrninum vitcc, §c. pro- 
vision est quod de ccetero non sit eorum defalta ita prejudicialis 
quin statum suum si jus habeant recuperare possint per aliud 
breve quam per breve de recto , $c. ( 1 ). And upon this case it is 
observed in Plowd. 1 57 a, that land is comprised in this word “ re- 
version” of land ; for if a man do recover the land against the tenant 
for life, this doth divest the reversion. And see 22 E. 4*. 14 a, 
according to another point in this case; if my tenant for life [be] 
disseised, and after do re-enter, and by assise do recover, this re- 
continues the reversion as before. So it is where tenant for term 
of life doth bring a quod ei deforce at upon a recovery by default, 
and do recover, he shall restore the reversion as before. Of the 
word dcforceat , vide sect . 614, Dcforseur {defortiator) cometh of 
the French word forceur, expugnator . Vide plus in Dr. CowelFs 
Inter p. verbo Deforsour. 


(1) This quotation docs not precisely follow the words of the statute, but the sense 
is the same .—Ed. 
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§ 675. And if the husband and wife make waste, the first lessor 
shall have a writ of waste against them, for that in as much as the 
wife is in her remitter, he is remitted to his reversion. But it 
seemetli in this case, if he that recovereth by the false action, will 
bring another writ of waste against the husband and his wife, the 
husband hath no other remedy against him, but to make default to 
the grand distress, &c. and caifse the wife to be received, and to 
plead this matter against the second lessor, and shew how the action 
whereby he recovered was false and feigned in law, &c. so the wife 
may bar him. 

It appcaretli in the precedent case, that' by the false recovery had 
against the woman, tenant for life, the reversion of the lessor is 
thereby discontinued, so that during such discontinuance the lessor 
cannot have an action of waste, till that discontinuance he purged 
and avoided, as in that case by the remitter. And in this case, 
after that the wife is remitted, and thereby also he in the reversion 
is restored to his reversion, if he who did recover by the false action 
do bring a writ of waste against the husband and wife, the husband 
hath no remedy, but to make default at the great distress, and to 
cause his wife to be received according to the statute aforesaid, and 
to plead all that matter according to her case. And nota , it was 
said 22 22. 4. /o. 35 a , that in a writ of waste brought against the 
husband and his wife, the wife may be received, and so may not 
any other man, &c. Vide sect . 668. 


§ 676. Also, if the husband discontinue the land of his wife, and 
after taketh back an estate to him and* to his wife, and to a third 
person for term of their lives, or in fee, this is no remitter to the 
wife, but as to the moiety; and for the other moiety she must after 
the death of her husband sue a writ of cut in vitd. 


Fide 44 Ass. jpl. 2, and 44 E. 3. fo. 17 a, adjudged, that the 
wife in this case is remitted to all, and by consequence that the third 
person hath not the rpoiety ; and so it is adjudged in Fitz . tit . Re- 
mitter, 10. But Brooke , tit . Remitter , 6, abridging the same case, 
saith, quod nota tamen miror , for Littleton in his book saith, that 
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she is remitted but to moiety. But the law is according to Little- 
ton ( 1 ), Vide sect . 291 . 


§ 677. Also, if the husband discontinue the land of his wife, and 
goeth beyond sea, and the discontinuee let the same land to the wife 
for term of her life, and deliver to her seisin : and after the hus- 
band cometh back, and agreeth to this livery of seisin, this is a 
remitter to the wife ; and yet if the wife had been sole at the time 
of the lease made to her, this should not be to her a remitter. 
But in as much as she was covert baron at the time of the lease, 
and livery of seisin made tfnto her, albeit she taketh only the livery 
of seisin, this was a remitter to her, because a feme dovcrt shall be 
adjudged as an infant within age in such a case, &c. Quaere in 
this case if the husband when he comes back will disagree to the 
lease and livery of seisin made to his wife in his absence, if this 
shall oust his wife of her remitter or not, &c. 


After marriage the covenant doth continue during their several 
lives ; for if the husband do enter into religion, yet she shall not 
recover dower, though in a sort matrimony is dissolved, and she is 
in a manner a widow; for she may have an action in her own name. 
14 //. 8. 17 a. And according to the reason in this section, is that 
verse, ccelum non anirnum mutat qui trans mare carrit . And see 
the case of Lady Belknap , in 2 H. 4. 7, whereupon Judge Mark- 
ham said, ecce modo mirum 9 quod fcemina fert breve regis , non 
nominando virum conjunctini robore legis. 

And by this case may be observed, that a feme covert is not to 
all purposes so disabled in law, but that a feoffment may be made 
to her and livery, and she may by an attorney take livery and 
seisin, &c. Vide 1 //. 7. 16 b f in John Downed case , the opinion 
of Catesby and Brian. 


(l) So Lord Coke says, u albeit there yet the law is taken as Littleton here 

is authority in our books to the contrary, holdeth it.” Co. Lit. 356 6.— Ed. 

R R 



626 


REMITTER. 


b. 3. s. 677, 8. 


But the will of the wife is subject unto the will of her husband, 
as appcareth by this case, upon a feoffment to a feme covert , she 
taketh nothing, unless her husband will agree thereunto ( 1 ). 

And upon an obligation to enfeoff baron and feme, the refusal by 
the husband is a refusal by both ; but where the husband and the 
wife be joint purchasers, the husband may make a feoffment and 
livery, although the wife be upon the land, and will not agree, and 
this shall be a discontinuance. Finch , lib. 1. fo. 11 b. 


§ 678. Also, if the husband discontinue the lands of his wife, 
and the discontinuee is disseised,, and after the disseisor letteth the 
same lands to the husband and wife for term of life, this is a re- 
mitter to the wife. But if Hie husband and his wife were of covin 
and consent that the disseisin should be made, then it is no re- 
mitter to his wife, because she is a disseisoress. But if the hus- 
band were of covin, and consent to the disseisin, and not the wife, 
then such lease made to the wife is a remitter, for that no default 
was in the wife. 

Concerning covin, note the rule put in 3 Co. 78 a, quod alias 
bonum et justum est , si per vim vel fraudem petatur, malum et 
injustum efficitur : where you may read many excellent cases to prove 
the same: and to the same purpose note in 5 Co. 80 a, Fitzherberts 
case, and in Ploivden , fo. 51 and 55 a. And yet in this section 
Littleton doth conclude, that if the husband be of covin, and con- 
sent to the disseisin, but not the wife, then such a lease made to 
her is a remitter, because no default was in the wife, which nota / 
for so is the law, and yet it was the opinion of six justices in 19/f. 8. 
12 b, that if a disseisor do enter by covin to the intent to enfeoff* an 


(1) The Commentator seems to say that 
the disagreement of the husband shall 
oust the wife of, her r/^|»itter; but Lord 
Coke says, u It seemeth that the dis- 
agreement shall not*devest the remitter. 
First, becaftse the state made to the wife, 
which wrought the remitter, is banished, 
and wholly defeated, and therefore no 
disagreement of the husband can devest 
the state gained by the lease, which by 


the remitter was devested before. Se- 
condly, for that the law having once re- 
stored her ancient and better right, will 
not suffer the disagreement of the hus- 
band to devest it out of her, and to re- 
vive the discontinuance, and revest the 
wrongful estate in the discontinuee. 
Thirdly, for that remitters tending to 
the advancement of ancient rights, are 
favored in law.” Co. Lit. 356 6.— Ed. 
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infant, although the infant were not of covin, &c. yet he shall not 
be remitted, because he who is in by him who made the covin, shall 
be in the same plight as he who did the covinous act. 

§ 679. Also, if such discontinuee make an estate of freehold to 
the husband and wife by deed indented upon condition, soil, re- 
serving to the discontinuee a certain rent, and for default of pay- 
ment a re-entry, and for that the rent is behind, the discontinuee 
enter: then for this entry the wife shall have an assise of novel dis- 
seisin, after the death of her husband, against the discontinuee, 
because the condition was altogether taken away, in as much as the 
wife was in her remitter; yet; the husbanil with his wife cannot have 
an assise, because the husband is estopped, &c« 

§ 680. Also, if the husband discontinue the tenements of his wife, 
and take back an estate to him for life, the remainder after his de- 
cease to his wife for term of her life ; in this case this is no re- 
mitter to the wife during the life of the* husband, for that during 
the life of the husband, the wife hath nothing in the freehold. But 
if in this case the wife surviveth the husband, this is a remitter to 
the wife, because a freehold in law is cast upon her against her 
will. And in as much as she cannot have an action against any 
other person, .aid against herself she cannot have any action, 
therefore she is in her remitter. For in this case, although the 
wife doth not enter into the tenements, yet a stranger which hath 
cause to have an action, may sue his action against the wife for the 
same tenements, because sh*e is tenant in law, albeit that she be 
not tenant in deed. 


And see the reason of this case in sect. 661. And note, the 
operation of the law shall be equivalent to the Wife as* suit and ex- 
ecution shall be unto her ; as if she had brought her action against 
a stranger, and had recovered and had execution. Vide Plowd. 
548 b. Brooke , Remitter in fine. For the condition is quite gone, 
for as much as the wife was remitted. 

R R 2 
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§ 681. For tenant of freehold in deed is he who if he be dis- 
seised of the freehold, may have an assise ; but tenant of freehold 
in law before his entry in deed, shall not have an assise. And if a 
man be seised of certain land, and hath issue a son who taketli 
wife, and the father dieth seised, and after the son dies before any 
entry made by him into the land, the wife of the son shall be en- 
dowed in the land, and yet he had no freehold in deed, but he 
had a fee and freehold in law. And so note, that a prazcipc quod 
reddat may as well be maintained against him that hath the free- 
hold in law, as against him that hath the freehold in deed. 


Pleas of land which demand frank-tenement in demesne, do not 
lie but only against a tenant of the frank-tenement, as before is 
taught; sect. 661 ; that is to say, in fait , or in law, ui hie. Vide 
according sect. 447. And therefore a release of all actions real 
is no plea, except he that doth plead it was tenant of the frank- 
. tenement at the time of the release ; for otherwise he that made the 
release had not any cause' of action against him. See sect. 495. 
See Finch, fo. 85 a , b. And of actual seisin and seisin of law, upon 
the construction of the statute 32 H. 8. cap. 2, of limitations, see 
4 Co. 10 a, b. But note in divers cases, a diversity between a frank- 
tenement in fait and in law, as in this case doth appear : an assise 
doth lie upon a frank-tenement in fait after disseisin, but not for 
him only that had a frank-tenement in law. 

But a wife is dowable of a possession in law, which her husband 
had as heir, as it is said in sect. 40. And yet the opinions of some 
have been, if a stranger do abate after the death of the father, and 
the son do not enter before his death, that in this possession in law 
the wife of the son shall not be endowed. Wood, in 1 1 HT. 7. fo . 16 
et 17 a , 5. And so is the opinion in 21 E. 4. fo. 60 a. But the law 
is otherwise, and distinctly according as Littleton hath set it down, 
and hereby doth agree Fineux , in 4 H. 7. fo. 1 a, and Perkins , 
fo. 72 a. Sect. 637. ibidem. But in the conclusion of this section, 
and also in the end of the last section, Littleton saith, note that 
prcecipe quod rbddat may be maintainable against him who hath a 
frank-tenement in law, as well as against him that hath a frank- 
tenement in fact. 
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§ 682. Also, if tenant in tail hath issue two sons of full age, and 
he letteth the land tailed to the eldest son for term of his life, the 
remainder to the younger son for term of his life, and after the 
tenant in tail dietli ; in this case the eldest son is not in his remitter, 
because he took an estate of his father. But if the eldest die with- 
out issue of his body, then this is a remitter to the younger brother, 
because he is heir in tail, and a freehold in law is escheated, and 
cast upon him by force of the remainder, and there is none against 
whom he may sue his action. 


This case and the diversity therein is apparent. But observe, if 
the eldest son ( as this case is ) had had issue of his body, then 
such issue should have been remitted no more than his father was ; 
because by such reprisal no estate of frank-tenement doth descend 
to him : and if that younger brother do enter according to his title 
to the remainder, he is tenant against whom such issue of his eldest 
brother might bring his writ of formedon. 


§ 683. In the same manner it is where a man is disseised, and the 
disseisor dieth seised, and the tenements descend to his heir, and 
the heir of the disseisor make a lease to a man of the same tene- 
ments for term of life, the remainder to the disseisee for term of 
life, or in tail, or in fee, the tenant for life dieth, now this is a 
remitter to the disseisee, &c. causa qua supra , 


And this remitter doth avoid the disseisin, and the descent unto 
the issue of the disseisor, causa qua supra . 


& 684. Note, if tenant in tail enfeoff' his son and another by hia 
deed of the land entailed, in fee, and livery of seisin is made to 
the other according to the deed, and the son not knowing of this 
agrecth not to the feoffment, and after he which took the livery of 
seisin dieth, and the son doth not occupy the land, nor taketh any 
profit of the land during the life of the father, and after the father 
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dieth, now this is a remitter to the son, because the freehold is 
cast upon him by the survivor; and no default was in him, because 
he did never agree, &c. in the life of his father, and he hath none 
against whom he may sue a writ of formedon , §c. 


And here observe, that livery and seisin cannot be made to one 
in the name of himself and of another that is absent, whereby any 
estate of frank-tenement may pass unto him that is absent without a 
deed ( 1 ). 5 Co. 95 a , and Bro. Estates , 81. But if a man make a 

deed of feoffment to twenty men, and do deliver the deed and livery 
of seisin unto one of them in the name of all, in the absence of the 
others, this is good unto all, ratione that it is made by deed ; other- 
wise it is if g, man do make a feoffment without deed, and make 
livery to one in the name of all, this shall not vest any thing in the 
others ; because the feoffment is made without a deed, and the 
others were not present at the livery. Ibidem. And nota, in such 
case when the feoffment was made by deed, the tenancy doth re- 
main in them all till disagreement, [and disagreement] by words in 
the county shall not devest «the freehold out of them. 3 Co. 26 b . 


§ 685. For if a man be disseised of certain land, and the disseisor 
make a deed of feoffment whereby he enfeoffeth B. C. and D. and 
livery of seisin is made to B. and C. but D. was not at the livery of 
seisin, nor ever agreed to the feoffment, nor ever would take the 
profits, &c. and after B. and C. die, and 1). survive them, and the 
disseisee bringeth his writ upon disseisin in the per against D. he 
shall shew all the matter, how he never agreed to the feoffment, 
and he shall discharge himself of damages, so as the demandant 
shall recover no damages against him, although he be tenant of the 
freehold of the land. And yet the statute of Gloucester, cap. 1, 
will that the disseisee shall recover damages in a writ of entry 
founded upon* a disseisin against him which is found tenant. And 
this is a proof irk the other case, that for as much as the issue in 
tail came to the freehold, and not by his act, nor by his agreement. 


(1) See Co. Lit. S59 c.— ■ Ed . 
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but after the death of his father, therefore this is a remitter to him, 
in as much as he cannot sue an action of formcdon against any other 
person, &c. 

And concerning damages to be recovered in a writ of entry, see 
before, sect. 659. And observe this exposition of Littleton of the 
statute of Gloucester, cap. 1, which is grounded upon the intent of 
the makers of the statute, and upon good reason ; and yet it seemeth 
to be against the text : but the intent of the makers of the act made 
him so say, and he took their intent to be so by reason ; for reason 
will not that he should pay damages to the disseisee, where he had 
never assented to do the wrong to him, nor never did receive, nor 
had intent to receive any profit of his land. Plowd. 204 b 9 205 a. 
And see ibidem divers other statutes expounded upon like reason. 


§ 686. Also, if an abbot alien the land of his house to another in 
fee, and the alienee by his deed charge the land with a rent-charge 
in fee, and after the alienee enfeoff' the* abbot with licence, to have 
and to hold to the abbot and to his successors for ever, and after the 
abbot die, and another is chosen and made abbot : in this case the 
abbot that is the successor, and his convent, are in their remitter, 
and shall hold the land discharged, because the same abbot cannot 
have an action, nor a writ of entre sine assensu capiiidi , of the same 
land against any other person. 

§ 687. In the same manner it is where a bishop, or a dean, or other 
such persons, alien, &c. without assent, &e. and the alienee charge 
the land, .&c. and after the* bishop takes back an estate of the same 
land by licence, to him and his successors, and after the bishop 
dieth ; his successor is in his remitter as in right of his church, and 
shall defeat the charge, &c. causa qua supra . 


And observe, that at this day lands may not be»granted to abbes, 
bishops, or other ecclesiastical houses, but by special licence of the 
king. See sect . 140. And hereof see the statute against alienations 
in mortmain. And the reason of the remitter in these cases is de- 
clared the same which is in other cases of remitter, scilicet , because 
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the successor could not have any action or writ of entry sine assensu 
capituli for the same land against no other person. 


§ 688. Also, if a man sue a false action against tenant in tail, as 
if one will sue against him a writ of entry in the post, supposing by 
his writ that the tenant in tail had not his entry but by A. of B. who 
disseised the grandfather of the demandant, and this is false, and 
he recovereth against the tenant in tail by default, and sueth exe- 
cution, and after the tenant in tail dieth, his issue may have a writ 
of formedon against him which recovereth ; and if he will plead the 
recovery against the tenant in tail, the issue may say, that the said 
A. of B. did not disseise the* grandfather of him which recovered, 
in manner as his writ suppose, and so he shall falsify his recovery. 
And admit this were true that the said A. of B. did disseise the 
grandfather of the demandant which recovered, and that after the 
disseisin, the demandant, or his father, or his grandfather, by a deed 
had released to the tenant irf tail all the right which he had in the 
land, &c. and notwithstanding this he sueth a writ of entry in the 
post against the tenant in tail, in manner as is aforesaid, and the te- 
nant in tail plead to him, that the said A. of B. did not disseise his 
grandfather, in such manner as his writ suppose ; and upon this they 
are at issue, and the issue is found for the demandant, whereby he 
hath judgment to recover, and sueth execution ; and after the te- 
nant in tail dieth, his issue may have a writ of formedon against him 
that recovered ; and if he will plead the recovery by the action tried 
against his father who was tenant in tail, then he may ’shew and 
plead the release made to his father, and so the action which was 
sued, faint in law. 

§ 689. And it seemeth, that a faint action is as much to say in 
English a feigned action , that is to say, such an action as albeit the 
words of the writ be true, yet for certain causes he hath no cause 
nor title by the law to recover by the same action. And a false ac- 
tion is where the words of the writ be false. And in these two cases 
aforesaid, if the case were such, that after such recovery and exe- 
cution thereupon done, the tenant in tail had disseised him that re- 
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covered, and thereof died seised, whereby the land descended to 
his issue, this is a remitter to the issue, and the issue is in by force 
of the tail : and for this cause I have put these two cases precedent, 
to inform thee (my son) that the issue in tail by force of a descent 
made unto him after a recovery and execution made against his an- 
cestor, may be as well in his remitter, as he should be by the descent 
made to him after a discontinuance made by his ancestor of the en- 
tailed lands by feoffment in the country, or otherwise, &c. 

§ 690. Also, in the cases aforesaid, if the case were such, that 
after the demandant have judgment to recover against the tenant in 
tail, and the same tenant in <;ail dieth before any execution had 
against him, whereby the tenements descend to his issue, and lie 
who recovereth sueth a scire facias out of the judgment to have 
execution of the judgment against the issue in tail, the issue shall 
plead the matter as aforesaid ; and so prove that the said recovery 
was false or faint in law, and so shall bar him to have execution 
of the judgment. 

These cases are abridged in Bro. tit. Fauxifier de Recoveries 58, 
thus, if a man recover upon a faint or false title against tenant in 
tail, and hath execution, and the tenant in tail dieth, the issue shall 
have a formedon , and may falsify the recovery : but if the tenant in 
tail do [die] after judgment, and before execution, and the demand- 
ant do bring scire facias against the heir, he may falsify in the scire 
facias ; and if the demandant do enter upon the heir, [he] may have 
an assise and falsify in the assise. Memorandum . — These cases are 
of recoveries had against tpnant in tail by writ of entry in the post; 
but the student must know, that the tenant in tail hath power to cut 
off and dock the estate tail, and the remainder or reversion there- 
upon descending ; and manner and form thereof you may see ex- 
emplified in 10 Co. 45 b , and in ManxelVs case , in Plowd. 8 a. And 
there, fo m 11 a, the diversity is, when the issue in tail may falsify 
recovery, and when not, and in 10 Co. 38 • Vide in ManxelVs 

cases 14 a. 

§ 691. Also, if tenant in tail discontinue the tail, and dieth, and 
his issue bringeth his writ of formedon against the discontinuee 
(being tenant of the freehold of the land), and the discontinuee 
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plead that he is not tenant, but utterly disclaimeth from the tenancy 
in the land; in this case the judgment shall be, that the tenant 
goeth without day, and after such judgment the issue in the tail that 
is demandant may enter into the land, notwithstanding the discon- 
tinuance, and by such entry he shall be adjudged in his remitter. 
And the reason is, for that if any man sue prmcipe quod reddat 
against any tenant of the freehold, in which action the demandant 
shall not recover damages, and the tenant pleads non-tenure, or 
otherwise disclaim in the tenancy, the demandant cannot aver his 
writ, and say that he is tenant, as the writ supposeth. And for this 
cause the demandant, after that, that judgment is given that the te- 
nant shall go without day, n^ay enter into the tenements demanded, 
the which shall be as great an advantage to him in the law, as if he 
had judgment to recover against tlie»tenant, and by such entry he 
is in his remitter by force of the entail. But where the demandant 
shall recover damages against the tenant, there the demandant may 
aver, that he is tenant as th<j writ supposeth, and that for the ad- 
vantage of the demandant to recover his damages, or otherwise he 
shall not recover his damages, which are or were given to him by 
the law. 


And in what real actions damages are recoverable with the land, 
and in what not, at the common law, and in what actions by statute 
law, damages are recoverable at this day, together with the land in 
real action, see sect . 659. And nota , that the demandant in a for - 
medon cannot maintain his writ against non-tenure or disclaimer. 
Vide Theloaly 241 #. Vide in 8 Co . 1(>2 a, that the tenant after 
disclaimer shall not have a writ of error, nota . And in the conclu- 
sion of this section Littleton saith, that in case of disclaimer and 
judgment given, that the tenant shall go without day, the demandant 
may enter, &c. and shall be remitted, because in that writ he shall 
not recover damagegi ^ and see 40 E. 3 . 27 b, the rule is, home ne 
disclairnera en nul action de terre 9 fyc. mats lou le demaundant poit 
recover le terre . ‘ 

§ 692. Also, if a man be disseised, and the disseisor die, his heir 
being in by descent, now the entry of the disseisee is taken away ; 
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and if the disseisee bring his writ of entry sur disseisin in the per 
against the heir, and the heir disclaim in the tenancy, &c. the de- 
mandant may aver his writ that he is tenant as the writ suppose, if 
he will, to recover his damages ; but yet if he will relinquish the 
averment, &c. he may lawfully enter into the land because of the 
disclaimer, notwithstanding that his entry before was taken away. 
And this was adjudged before my master Sir R. Danby, late Chief 
Justice of the Common Pleas, and his companions, &c. 


But in cases when the demandant may recover damages, and the 
land, if the tenant do disclaim in the tenements, in such cases the 
complainant may aver and maintain ins writ, if he will ; and there- 
fore as unto these cases in this section, it is provided by the statute 
of Gloucester, cap. 1, that jlic disseisee shall recover damages in a 
writ of entry grounded upon a disseisin against him that is found 
tenant after the disseisor. And Littleton here saith, that the de- 
mandant may, if he will, relinquish the averment and his damages. 
And according to that see in 5 Co.%5 9 a , in Foster's case. The 
plaintiff' in a quare impedit could not recover damages before the 
statute of W estm. 2. cap. 5, and the plaintiff* may after the said 
statute take the judgment, which was at the common law, and re- 
linquish the benefit of the statute, if he will, quod fait concession 
per curiam y wherewith doth agree the ancient rule, quilibct potest 
rcnuntiare juri pro se introducto. 10 Co. 101 a. See in Dyer , 98 a, 
the stile of the queen, and thereupon the words of the statute made 
1 & 2 Philip & Mary, cap. 8. fo. 25 b : and see in Fox's Monuments > 
vol. ii. 117, by Mr. Hales. 


% 693. Also, where the entry of a man is congeable, although that 
he takes an estate to him w r hen he is of full age for term of life, or 
in tail, or in fee, this is a remitter to him, if such taking of the es- 
tate be not by deed indented, or by matter of record, which shall 
conclude or estop him. For if a man be disseised, and takes back 
an estate from the disseisor without deed, or t>y deed-poll, this is 
a remitter to the disseisee, & c. 

§ 694. Also, if a man let land for term of life to another, who 
alieneth to another in fee, and the alienee makes an estate to the 



REMITTER. 


636 


b. 3. s.* 694, 5, 6. 


lessor, this is a remitter to the lessor, because his entry was con- 
geable, &c. 


Nota, when the entry of a man is lawful, in such cases if estate 
in the land is made unto him, he shall be remitted although he were 
of full age when he did take such an estate. Vide Bro. tit . Re- 
mitter, 51. See in 40 £. 3. 43 b, by Witchingham , accordant ; and 
observe the force of a deed indented, and matter of record ; for the 
nature of all estoppels is to stop a man from saying the truth. See 
sect . 58. And nevertheless it is adjudged, that if a man make a 
lease for years of his own land by deed indented, this is no con- 
clusion or estoppel, but only during the term. 4 Co. 54 a, 53 5. 
And no/a 6 Co. 15 a, in some cases although a lease be made by 
deed indented, yet it shall be it o conclusion. 


§ 695. Also, if a man be disseised, and the disseisor let the land 
to the disseisee by deed-poll, or without deed for term of years, by 
which the disseisee entereth, ^his entry is a remitter to the disseisee. 
For in such case where the entry of a man is congeable, and a lease 
is made to him, albeit that he claimetli by vrords i?i pais, that he 
hath estate by force of such lease, or .saith openly, that he claimeth 
nothing in the land but by force of such lease, yet this is a remitter 
to him, for that such disclaimer in pais is nothing to the purpose. 
But if he disclaim in court of record, that he hath no estate but by 
force of such lease, and not otherwise, then is he concluded, &c. 

And see in Finch s book , fo, 16 a, when two titles do concur, the 
best is preferred; as if a disseisor do lease the land to the disseisee 
for years, or at will, now if he enter, the law shall say that he is 
in of his ancient and better title. And observe well the diversity 
between agreement or disagreement in the country, and agreement 
or disagreement in court of record, concerning the frank-tenement 
of lands, ut et hoc, in 3 Co. 26 b, et seq. and see sect . 693. 


5 696 ‘ Also ’ two joint-tenants seised of certain tenements in fee, 
t e one being of full age, the other within age, be disseised, &c. 
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and the disseisor die seised, and his issue enter, the one of the joint- 
tenants being then within age, and after that he cometh to full age, 
the heir of the disseisor letteth the tenements to the same joint-te- 
nants for term of. their two lives, this is a remitter (as to the moiety) 
to him that was within age, because he is seised of the moiety which 
belongeth to him in fee, for that his entry was congeable. But the 
other joint-tenant hath in the other moiety but an estate for term of 
his life by force of the lease, because his entry was taken away, &c. 


And observe, the first jointure is broken by this operation of law, 
because one is in of an estate of fee simple by remitter, according to 
his title ; because he, being within age at the time of the descent, 
may enter ; but the other joint-tenant by his acceptance, being then 
of full age, is in but only of such estate as was limited for life. See 
seel , 662, a special case, where land did descend to two sisters, yet 
they are not parceners, but tenants in common, because they are in 
by several titles. El vide sect . 663. 


Lib. III. Cap. XIII.— WARRANTY. 

§ 697. It is commonly said, that there be three warranties, ( scil . ) 
warranty lineal, warranty collateral, and warranty that commences 
by disseisin. And it is to be understood, that before the statute of 
Gloucester, all warranties which descended to them which are heirs 
to those who made the warranties, were bars to the same heirs to 
demand any lands or tenements against the warranties, except the 
warranties which commence by disseisin ; for such warranty was no 
bar to the heir, for that the warranty commenced by wrong, viz. 
by disseisin. 

See Coke to the reader, before his 10th btppk, fo, 5 b, where it is 
said concerning warranties, that it is a cunning kind of learning, and 
very necessary for the purchaser ; for it armetfi him not only with 
sword by voucher to get the victory of recompence by recovery in 
value; but with a shield to defend a man’s freehold and inheritance, 
by way of rebutter, (of rebutter, vide 3 Co . 62 a, b.) which title in 



WARRANTY. 


638 


B. 3. $. 697, 8. 


the law in my opinion (saitli he) is excellently curious and curiously 
excellent. 

And it is said in our book (and true it is) that warranties are much 
favored in law, because they do extend to establish him that is ter- 
tenant in possession. 5 Co. 81 a . And nota in 45 Ass . pi. 8 6, a 
warranty descended to the king, and did bar him to demand a manor, 
which case see in Plowd . 234 a, 553 6, and 554; and 7 Co.fo. 11a. 

And in 8 Co. 51 6 , it is resolved by the court, that a warranty is 
entire, and doth extend to all the land, and is a bar to every person 
upon whom it doth descend of all the right which they have in the 
land ; and if they have right jointly or severally, every one is barred; 
and if one only hath right, and the other nothing, he who hath the 
sole right shall be barred of all. 

This law of warranty is by a maxim of the law of England, and 
this maxim is taken to be of as strong effect in the law, as if it were 
ordered by Parliament to be a bar. Doct. Stud. li. 2. cap . 49. 

'there are three warranties; 1. Warranty lineal. 2. Warranty col- 
lateral. 3. Warranty which doth commence by disseisin. At the 
common law, before the statute of Gloucester, cap. 3 , all warranties 
which did descend to them, w^o be heirs unto them who did make 
the warranties, were bars to those heirs to demand any land or te- 
nement contrary to their warranties, except warranties which com- 
mence by disseisin. But some have demanded upon what reason- 
able cause this maxim can have a lawful beginning; for what reason 
is it that the warranty of an ancestor, w ho hath no right to the land, 
should bar him who hath right thereunto : for answer unto which 
objection, and for the student’s satisfaction herein, I refer him to 
Doct . $ Stud . li. 2 . cap. 49, and to Plowd. fo. 80 6 a. 

Nevertheless, in process of time the stat. of Gloucester, c. 3, here 
mentioned, was made in the 6th ypar of E v 1, to remedy a great in- 
convenience in this behalf ; for the heirs were subjected to be disim* 
herited at the will of their prodigal and unnatural fathers ; for rerum 
progressus offendunt multa , quco in initio praecaveri , seu provideri 
non possunt, as it is said, 6 Co. 40 6. Read the statute, for optima 
statuti interpretatrix est ( omnibus particulis ejusdem inspectis ) 
ipsum statutum ; <et inpistmn est , nisi totd lege inspectd und aliqud 
ejus particuld propositd judicare vel responder e . Vide 8 Co. 117 6. 


§ 698. Warranty that Commences by disseisin is in this manner : as 
where there is father and son, and the son purchaseth land, &c. and 
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letteth the same land to his father for term of years, and the father 
by his deed thereof enfeoffeth another in fee, and binds him and 
his heirs to warranty, and the father dies, whereby the warranty 
descendeth to the son, this warranty shall not bar the son ; for not- 
withstanding this warranty the son may well enter into the land, or 
have an assise against the alienee if he will, because the warranty 
commenced by disseisin ; for when the father which had but an es- 
tate for term of years, made a feoffment in fee, this was a disseisin 
to the son of the freehold which then was in the son. In the same 
manner it is, if the son letteth to the father the land to hold at 
will, and after the father make a feoffment with warranty, &c. 
And as it is said of the* father, so it may be said of every other 
ancestor, &c. In the same manner is it, if tenant by elegit , tenant 
by statute merchant, or tenapt by statute staple’, make a feoffment 
in fee with warranty, this shall not bar the heir which ought to 
have the land, because such warranties commence by disseisin. 


This section is of warranty which doth commence by disseisin, 
which at the common law at this day are no bar to the heir; and the 
reason is, when the father, or other next ancestor, who had estate 
for term of years, did make a feoffment in fee, this was a disseisin 
to the* son of his freehold. And so observe aliter, that though the 
lessee for years have but a chattel, yet by his feoffment a fee simple 
doth pass, and to that effect see in Hengham , parva , fo. 99, alt - 
quando contingit quod tcnentes ad voluntatem vel ad terminum an- 
norum feoff ant alios de facto tamen de jure non possunt , et tamen 
per eorum feoffamentum acquiritur feoffatus liberum tenement um, 

And the words of the statute Westm. 2. cap. 25, in such case are, 
transfertur liberum tencmentum in feojfattim. See the notes upon 
Hengham , 157. 

Also, in this place is said, that the same law is, if the father be 
tenant by elegit , tenant by statute merchant,* t>r tenant by statute 
staple ; for it is necessary that all warranties made do descend to 
him, that is intended to be barred by such warranties, as next heir 
to him that made the warranty, otherwise by no ways it could bar the 
heir ; therefore I think it not impertinent by the way to speak some- 
what of them. Elegit is by statute Westm. 2. 13 E. 1. cap. 18. 
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Cum debitum fuerit recuperatum , by which the creditor may ex- 

tend the moiety of his debtor’s lands, and this was the first law or 
statute which did subject land to execution of a judgment or recog- 
nizance, which is in nature of a judgment. 3 Co. 12 a. , Non fuit 
sic a principio. 

And afterwards by another statute, made 18 E. 3, de mercatoribus , 
for the more speedy means to recover the debt (which read at large) : 
and in 27 E. 3. cap. 9, another like statute was made for the mer- 
chant of the staple, beginning thus : Item , to. the intent of the con- 
tracts made within the staple shall be the better holden, and their 
payments readily made, we have ordained and established, &c. 

There is also another statute to the effect aforesaid, made 23 H. 8. 
c. 8, intitled, “ An act concerning before whom recognizances of 
debts shall be made, and the form of the obligations,” (which read,) 
and this statute is for the benefit of all others; whereas all those 
others were for the merchants, and this is generally and ordinarily 
in use and practice, and is commonly called a statute, but is a re- 
cognizance in the nature of a statute staple. 


§ 699. Also, if guardian in chivalry, or guardian in socage, make 
a feoffment in fee, or in fee tail, or for life, with warranty, &c. such 
warranties are not bars to the heirs to whom the lands shall be 
descended, because they commence by disseisin. 


This is also a warranty commencing by disseisin, as the other; 
for the guardian in socage or in chivalry have but particular estates 
m the land by the creation of law, as lessee for years had in the 
former cases by the act and demise of the lessor ; therefore in such 
cases uno instante the warranty and the disseisin do commence as 
Littleton said in 21 E . 4. 30 a. 


§ 700. Also, if father and son purchase certain lands or tenements, 
to have and to holtf to them jointly, &c. and after the father alien 
the whole to another, and bind him and his heirs to warranty, &c. 
and after the father dieth, this warranty shall not bar the son of 
the moiety that belongs to him of the said lands or tenements, be- 
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cause as to that moiety which belongs to the son, the warranty 
commences by disseisin, &c. 


And in this section the father and the eldest son being joint- 
tenants in fee simple, when the father did sell all the land with 
warranty, this is a disseisin to the son for his moiety. 


§ 701. Also, if A. of B. be seised of a mese, and F. of G. that 
no right hath to enter into the same mese, claiming the said mese, 
to hold to him and to his heirs, entereth into the said mese, but 
the same A. of B. is theft continually abiding in the same mese : in 
this case the possession of the freehold shall be always adjudged 
in A. of B. and not in F. of G. because in such ‘case where two be 
in one house, or other tenements, and the one claimeth by one title, 
and the other by another title, the law shall adjudge him in posses- 
sion that hath right to have the possession of the same tenements* 
But if in the case aforesaid, the said t. of G. make a feoffment to 
certain barrators and extortioners in the country, to have mainte- 
nance from them of the said house, by a deed of feoffment with 
warranty, by force whereof the said A. of B. dare not abide in the 
house, but goeth out of the same, this warranty commenceth by dis- 
seisin, because such feoffment was the cause that the said A. of B. 
relinquished the possession of the same house. 


This case is vouched in 8 Co. 37 a. If A. de B. is seised of a 
house, and F. de G. who no right hath, do enter into that house, 
claiming the house to him and his heirs, but the said A. doth con- 
tinually dwell in the said house, in this case the possession of the 
freehold shall be continually judged in A. And in Finch's 1st book f 
fo . 1 2a, it is said, when two be in a house, or in other tenements, 
and one claimeth by one title, and the other by another title, the 
law shall adjudge him in possession who, hath tifle to have the pos- 
session thereof. Also, in the new book titled The Country Justice 
of Peace , fo. 186, this case is vouched, that to prove in some cases 
the law doth prefer the right to the possession before the right to 
the land: and Perkins, fo. 4 5a, when two men do come upon land 
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or tenements together, to claim the same land and tenements, and 
the one of them do claim by another title, the law doth adjudge the 
possession in him who hath right title to the possession; for if 
there be a disseisor of one acre of land, who dieth seised of the 
same acre in fee, and the heir of the disseisor and disseisee come 
upon the same land together to claim the same land, the law doth 
adjudge the possession in the heir of the disseisor; and not in the 
disseisee, although the disseisee habet majusjus ad rem, viz. in jure 
to have the land than the heir of the disseisor hath; but the dis- 
seisor hath majus jus in re, viz. in possessione , to have the land, 
than the disseisee hath. See in Plowd . 2336. 

The rest of this section is also recited in 8 Co. aforementioned, 
and affirmed with Littleton, that such a warranty made, doth com- 
mence by disseisin ; for the law doth abhor all unlawful force and 
fraud. Concerning a common barrettor, and of the derivation of 
that word, and of this polypragmon # divers men have written, as 
Crompton, in his Justice of Peace, fo . 84. and Lambert, in his Jus- 
tice of Peace, fo. 440. and the new book, entitled the Country Jus- 
tice of Peace, 31, all which are worth the reading: but besides 
them, and before them all, l prefer that which Coke hath thereof 
in his 8th book, fo. 37 a, b. Some of the civil law obtrude, that our 
common lawyers may be opposed to tell directly what baraiaria 
doth truly signify, and import, and whence it is derived. Vide 
Dr. Cosin’ s Apology, 2d part, fo. 71. 


§ 702. Also, if a man which hath no right to enter into other 
tenements, enter into the same tenements, and incontinently make 
a feoffment thereof to others by bis deed with warranty, and deliver 
to them seisin, this warranty commences * by disseisin, because the 
disseisin and feoffment were made, as it were, at one time. And that 
this is law, you may see in a plea, M. 1 1 E. 3. in a writ of formedon 
in the reverter. 

Littleton doth vouch Mich. 11 E. 3. in a writ of formedon in the 
reverter, for a propf of this case, qucere librum quia non possum 
reperire in libro meo ( J ). But the law is as it is here set down; 


(l ) Tins is mistaken, says Lord Cokfc, and should be 
Co. Lit. 370 a.— Ed. 


51 E. 3. and so is the original. 
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for he had no right to enter into the lands, and therefore he was a 
disseisor to his son, as appeareth sect, 279. And when be doth 
ipso facto presently thereof make a feoffment to others by his deed 
with warranty, and deliver him seisin, although the warranty do 
descend upon the disseisee, yet the warranty doth commence by dis- 
seisin; for it doth carry meat in its mouth (as the saying is.) Never- 
theless the cause here alleged is, because the disseisin and the feoff- 
ment were made quasi uno tempore , this may be causa una; but 
not unica; for you may read, 19 H. 8. fo. 12 b , that if my ancestor 
disseise me, to the intent to make a feoffment with warranty to bar 
me, although the feoffment and the warranty be made twenty months 
after the disseisin, yet the warranty shall commence by disseisin, 
and so the first intent sha^l make the act or feoffment to enure other- 
wise, than in words or in time it shopld : and this case is vouched 
and approved in many books. Plowd. 51. 3 Co. 78 a. and 5 Co. 
79b. For the law shall judg£ upon the whole act, and the disseisin 
and warranty shall be coupled together, according to the intent of 
the parties; and there in this case, and other like, the law shall 
adjudge the warranty to commence by disseisin, though it were 
made at several times ( 1 ). 


§ 703. Warranty lineal is where a man seised of lands in fee, 
maketh a feoffment by his deed to another, and binds himself and 
his heirs to warranty, and hath issue and die, and the warranty de- 
scends to his issue, that is a lineal warranty. And the cause why 
this is called lineal warranty, is not because the warranty descendeth 
from the father to his heir; but the cause is, for that if no such 
deed with warranty had been made by the father, then the right 
of the tenements should descend to the heir, and the heir should 
convey the descent from his father, &c. 


Warranty lineal, which doth descend to the heir of him that made 
the warranty, is a bar to the heir demanding fe£ simple land, as 


(1) So Lord Coke observes “ if the dis- ment be long after tliis ( as hath been 
seisin were made to the intent to make a said ), it i£ a warranty that commenced! 
feoffment with warranty, albeit the feoff- by disseisin." Co. Lit. 369 6.— Erf. 


S 


s 


o 


iV 
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sect. 713: and though the same ancestor do not leave other lands 
to descend to the heir as assets, or in recompence, for the ancestor 
might lawfully alien and make a feoffment of his land, whereof he 
is seised in fee simple without the consent and against the will of 
his heir. Vide Glanville , lib. 7. cap. 1. and 6 Co.fo. 17 a. and al- 
though upon his feoffment no warranty had been made; for the heir 
apparent hath no right thereto during the ancestor’s life ; and there- 
fore he may in such case bar him from any action or other means to 
evict it from the feoffee: but if the land so aliened happen to be 
evicted against the alienee upon a title paramount, the heir in such 
case is not bound to render in value of his own land ; but if the 
same ancestor do leave to descend to his heir other land, he may 
be compelled to render in value. 


.§ 704. For if there be father and .son, and the son purchase 
lands in fee, and the father of this disseiseth his son, and alieneth 
to another in fee by his deed, and by the same deed bind him and 
his heirs to warrant the sam^ tenements, &c. and the father dieth; 
now is the son barred to have the said tenements ; for he cannot by 
any suit, nor by any other mean of law, have the same lands by 
cause of the said warranty. And this is a collateral warranty ; and 
yet the warranty dcscendeth lineally from the father to the son. 

§ <05. But because if no such deed with warranty had been made, 
the son in no manner could convey the title which he hath to the 
tenements from his father unto him, in as much as his father had 
no estate in right in the lands ; wherefore such warranty is called 
collateral warranty, in as much as he tha*t maketh the warranty is 
collateral to the title of the tenements : and this is as much as to 
say, as he to whom the warranty descendeth, could not convey to 
him the title which he hath in the tenements by him that made the 
warranty, in case that no such warranty were made. 


Contraria contrariis addita magis eluee&cunt; but qucere of the 
true reason in this principal case; for the father did disseise his son, 
and after did alien with warranty, and yet the author saith, this is 
a warranty collateral, and not a warranty that did commence by dis- 
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seisin: see the book 19 //. 8. fo . 1 2b: which may seem to be con- 
trary to Littleton in this case, unless the diversity between these two 
cases be ( 1 ), for that in this case there appeareth no covin, or that 
the father had any purpose or intent, when he did wrongfully enter 
upon his son and heir, by making a feoffment afterwards by warranty 
to bar and disinherit his son and heir; but in the other case, 19//. 8. 
it is expressed, that the disseisin [was] done with intent to make 
a feoffment with warranty, to bar his heir apparent, and therefore 
although that feoffment were subsequent many months after; yet, 
when the warranty shall afterwards descend, it shall be in judgment 
of law a warranty which did commence by disseisin, and consequently 
shall not bar the heir. And read more for your satisfaction in 5 Co. 
fo . 79. and nota librum ; # and see sect . 702. And quaere if this case 
was put only to explain that which w^s immediately affirmed in the 
precedent section, and not to shew that indeed this is a collateral 
warranty of force to bind th§ heir, for that is contrary to himself : 
sect . 702. 

§ 706. Also, if there be grandfather, father, and son, and th$ 
grandfather is disseised, in whose possession the father rcleaseth by 
his deed with warranty, &c. and dieth, and after the grandfather 
dieth; now the son is barred to have the tenements by the warranty 
of the father. And this is called a lineal warranty, because if no 
such warranty were, the son could not convey the right of the te- 
nements to him, nor shew how he is heir to the grandfather but 
by means of the father. 


In this case when the grandfather was seised in fee simple, and 
disseised, the son is barred by the lineal warranty of his father, 
though the father had nothing of the land at the time of the war- 
ranty made, for the reason herein declared : but if the disseisor be 
impleaded for the same land, by cause of any ancient title, he can- 
not, by voucher of the son, enforce him to warrant the land, and 
to render in value if this land be evicted; anti though other lands 
do descend to him from his grandfather in fee simple, although the 


(l) Lord Coke uotices the diversity without expressing any doubt. Co. Lit. 
371 «.— £</. 
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son must convey.his title by his father, yet he doth not make him- 
self heir to the land of his father, but to his grandfather; for 
never shall a man render in value by force of the deed of his an- 
cestor, unless the assets do descend to him from the said ancestor, 
who made the deed with warranty. 24 E. 3. 47 a\ which case is so 
abridged by Fits. Recovery in Value , 14. Bro . Execution , 143. 


. § 707. Also, if a man hath issue two sons and is disseised, and 
the eldest son release to the disseisor by bis deed with warranty, &c. 
and dies without issue, and afterwards the father dietli, this is a 
lineal warranty to the younger son, because albeit the eldest son 
died in the life of the father, yet by possibility it might have been, 
that he might cbnvey to him the title of the land by his elder bro- 
ther, if no such warranty had been. For it might be, that after 
the death of the father the elder brother entered into the tenements 
and died without issue, and then the younger son shall convey to 
him the title by flie elder son. But in this case if the younger son 
releaseth with warranty to the* disseisor, and dieth without issue, this 
is a collateral warranty to the elder son, because that of such land 
as was the father’s, the elder by no possibility can convey to him 
the title by means of the younger son. 


If a man seised in fee simple have issue two sons, and is disseised, 
and the eldest son do release to the disseisor by his deed with war- 
ranty, and dieth without issue, and after the father dieth, this is a 
lineal warranty to the younger brother, for; the possibility of the de- 
scent (ut sequilur). And yet in such case the youngest son shall 
not make his descent by bis eldest br other. And if the father and 
the two sons be, the eldest is attainted of felony in the life of his 
father, and dieth, the father dieth, the younger son shall inherit as 
immediate heir to the father. But if grandfather, father, and son 
be, the grandfather igpeised of land in fee simple, the father is at- 
tainted of felony and dieth, after whom the grandfather dieth, the 
son shall not inherit'; for he must make his conveyance by his father, 
and by his attainder the blood is corrupted, and so the bridge is 
broken. It followeth in' this section, if in such case the youngest 
son do release with warranty to the disseisor, and dieth without 
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issue, this is a collateral warranty to the eldest son, for the reasons 
alleged* 


§ 708. Also, if tenant in tail hath issue three sons, and discontinue 
the tail in fee, and the middle son release by his deed to the dis- 
continuee, and bind him and his heirs to warranty, &c. and after 
the tenant in tail dieth, and the middle son dieth without issue, now 
the eldest son is barred to have any recovery by writ of formedon , 
because the warranty of the middle brother is collateral to him, in 
as much as he can by no means convey to him by force of the tail 
any descent by the middle, and therefore this is a collateral war- 
ranty. But in this case if the eldest son die without issue, now the 
youngest brother may well have a writ of formedon in the descender, 
and shall recover the same land, because the warranty of the middle 
is lineal to the youngest son, for that it might be, that by possibility 

the middle might be seised by force of the tail after the death of 

* 

his eldest brother, and then the youngest brother might convey his 
title of descent by the middle brother. 


This case doth exemplify the difference between the force of a 
collateral warranty and the other warranty lineal; for you see, that by 
the release with warranty to the discontinuee of the middle brother, 
his eldest brother was barred of his inheritance in tail, which should 
have descended to him after the death of his father; but in the end 
of this case it is said, that if the eldest brother be dead also, as 
well as the middle brother, (who made the warranty), then that 
warranty as to the younger brother is but lineal, as by reason of the 
possibility of lineal descent as appeareth ; and therefore by conse- 
quence he is not barred by that warranty, which his middle brother 
made of the entail land, though his eldest brother were barred of 
the same warranty; for it was a collateral warranty to his eldest 
brother, but to him it was but a lineal. warranty. # 


§ 709. Also, if tenant in tail discontinue the tail, and hath issue 
and dieth, and the uncle of the issue release* to the discontinuee with 
warranty, &c. and dieth without issufc, this is a collateral warranty 
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to the issue in tail, because the warranty descendeth upon the issue, 
that cannot convey himself to the entail by means of his uncle. 


And the same reason is, if the uncle to the tenant in tail do re* 
lease to the discontinuee with warranty, and dieth also without issue, 
so that his warranty do descend to the issue of the tenant in tail, 
the issue is barred from any means to recover his birth-right of the 
entailed land, because it was collateral to his title. 

§ 710. Also, if the tenant in tail hath issue two daughters and 
dieth, and the elder entereth into the whole, and thereof maketh a 
feoffment in fee with warranty, &c. and after the elder daughter 
dieth without issue; in this case the younger daughter is barred as 
to the one moiety, and as to the other moiety she is not barred. For 
as to the moiety which belongeth to the younger daughter, she is 
barred, because as to this part she cannot convey the descent by 
means of her elder sister, and therefore as to this moiety, this is a 
collateral warranty. But as to the other moiety, which belongeth 
to her elder sister, the warranty is no bar to the younger sister, 
because she may convey her descent as to that moiety which be- 
longeth to her elder sister by the same elder sister, so as to this 
moiety which belongeth to the elder sistei*, the warranty is lineal 
to the younger sister. 


This case of Littleton’s is remembered in Finch’s 2d book, cap. 3. 
Jo. 37 b . thus, if tenant in tail have issue* two daughters, and the 
eldest do enter into all, and thereof doth make a feoffment with 
warranty, this is a collateral warranty, and a bar to the youngest 
for her moiety ; which doth prove that this special entry is not the 
entry of both; for then it should be a warranty which doth com- 
mence by disseisin, and so no bar; and this case also is put in 
9 Co. 11a. among others, to prove that in many cases an act sub- 
sequent doth declare the intention of a general act precedent; as 
if tenant in tail have two daughters, and dieth, the eldest entereth 
into all, and after thereof maketh a feoffment with warranty, this is 
a lineal warranty for one moiety, and collateral for the other; for 
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the feoffment subsequent doth declare the intention of the general 
entry, that it was only for herself; otherwise it should be a warranty 
which should commence by disseisin for the moiety. 


§711. And note, that as to him that demandeth the fee simple 
by any of his ancestors, he shall be barred by warranty lineal which 
descendeth upon him, unless he be restrained by Borne statute. 


Lineal warranty doth bar him who demandeth fee simple, al- 
though no assets do descend to him from the same ancestor, as you 
may see before, sect. 6,97. 


§ 712. But he that demandeth fee tail by writ of formedon -in 
descender , shall not be barred by lineal warranty, unless he hath 
assets by descent in fee simple by the same ancestor that made the 
warranty. But collateral warranty is p, bar to him that demandeth 
fee, and also to him that demandeth fee tail, without any other de- 
scent of fee simple, except in cases which are restrained by the 
statutes, and in other cases for certain causes, as shall be said 
hereafter. 

But he who demandeth fee tail by writ of formedon in descender, 
shall not be barred by lineal warranty, unless he have assets by 
descent in fee simple by the same ancestor who made the feoffment: 
and so observe, that tenant in tail shall be barred by lineal war- 
ranty, and assets, and yet the words of the statute of Westm. 2. 
c. 1. by which estates tail were created, Rex statuit quod voluntas 
donatoris de ccctero observetur ita quod non habeant ilti quibus te-. 
ncmentum siefuit datum sub conditione potestatem alienandi tene- 
mentum sic datum , quo minus ad exitum illorum, quibus tenementum 
sic fuerit datum remaneat post eorum obitum, but by Keilway, 
25 //. 7. fo. 79. vide 31 H. 3. 28 b. and in §T H. 7. 1 1 a. it is thus, 
I have seen in ancient books of Edward the SfeCond, that the opi- 
nions [of those] who were at the making of the statute of West- 
minster 2. was, that when tenant in tail doth leave recompence to 
his issue of lands in simple, that he shall have power to make alien- 
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ation of entailed lands, as he might have done by the common law 
before that statute of entail was made; and therefore a lineal war- 
ranty with assets hath been admitted for a good bar by the equity 
of the statute of Gloucester, cap. 3. which statute of Gloucester 
was made before the statute of entails, by which statute the tenant 
by the curtesy was restrained by his alienation, and warranty, to 
disinherit his heir; yet by the same statute he may alien the land, 
whereof he is tenant by the curtesy, with warranty, so that the te- 
nant by the curtesy do leave so much in value to his heir in recom- 
pence, which the lawyers do call assets. 4 Co.fo . 4 b. And nota 
6 Co. 47 a, if a man have twenty acres of land in tail in the county 
of Norfolk, and twenty acres of equal value in fee simple in twenty 
several counties, and do make a feoffment in fee of the lands in tail 
with warranty, and dieth, the f issue in tail doth bring a formedon 
for the land in Norfolk, in this case the alleging of assets cannot 
bar, but in [one] county only; but th# jurors are bound, under 
pain of attaint, upon manifest evidence, to find the assets in all the 
several counties in which the feoffor had land in fee simple: and so 
in exchange of lands in several counties, and in other like cases. 
Vide librum. Nota 8 Co. 52. ♦ And observe well, if tenant in tail 
do alien with warranty, and do leave assets to descend, this lineal 
warranty is a bar to the issue, by reason of the warranty and assets 
descended ; but neither the warranty without the assets, neither the 
warranty and assets without judgment in formedon , shall bar the 
estate tail; for if the issue, without a judgment, do alien the assets, 
his issue shall recover the land in tail; but after judgment given, 
that he shall be barred in formedon, the issue in tail also shall be 
barred. 10 Co. 38 a. But a collateral warranty is a bar ' to him 
that demandeth fee tail, without any other descent of fee simple. 
Plowd. 306. Doct. § Stud. 153. 


§ 713. Also, if land be given to a man, and to the heirs of hip 
body begotten, who taketh wife, and have issue a son between them, 
and the husband discontinues the tail in fee and dieth, and after the 
wife releaseth to the discontinuee in fee with warranty, &c. and dieth, 
and the warranty descends to the son, this is a collateral warranty. 

The land being given to the husband only in tail, wherein the wife 
had nothing, her release made to the discontinuee, after the death 



b. 3. s. 713, 14. 


WARRANTY. 


651 


of her husband, is a collateral warranty to their issue after the death 
of his mother ; therefore the issue is barred, though no assets do 
descend to him from his mother, scilicet , by the course of the 
common law. See sect . 725, accordant . But how the law is at this 
day in this case, see the stat. 1 1 H . 7. cap. 20. And note here 
once for all, that it is a maxim in the law, that no warranty shall 
bar any estate in possession, reversion, or remainder, which was not 
divested and put unto a right ( til hie); for he who hath the estate 
in him cannot be put to his action, entry, or claim; for he hath that 
which action, entry, or claim, may vest or give to him. 9 Co. 106 a. 
10 Co. 96 b 9 97 a. 5 Co. 142. 21 II. 7. 11 a. 


§ 714. But if lands be given to tlie husband and wife, and to the 
heirs of their two bodies begotten, who have issue a son, and the 
husband discontinue the tail and dieth, and after the wife release 
with warranty and dieth, this warranty is but a lineal warranty to 
the son ; for the son shall not be barred in this case to sue his wi?t 
of formedon , unless that he hath assets by descent in fee simple by 
his mother, because their issue in the writ of formedon ought to 
convey to him the right as heir to his father and mother of their 
two bodies begotten per formam doni ; and so in this case the war- 
ranty of the father and the warranty of the mother are but lineal 
warranty to the heir, &c. 


But when lands are given to a man and to his wife in tail, who 
have issue, and the husnand do discontinue the tail, and dieth, and 
after the mother doth release to the discontinuee with warranty,, 
[and] dieth also, the issue in tail is not barred by the descent of 
the warranty ; because it is lineal, except assets do descend also to 
the issue in fee simple from his mother ; and this is the equity of 
the statute of Gloucester, cap. 3. as is afor^id. Fits. N. B.212D. 
311. 6. 18. 8 II. 6. 24. Note this reason alleged, viz. because 
their issue must of necessity convey to him the right, as heir to his 
father, and also to his mother, of their two bodies'; and upon this 
reason, though in another case, not a in Dijer , 332 6 , and 351 6 , and 
to that effect it is in the 3 Co. 41 a, none can be procreated, but by a 
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father and mother, and he must have in him their two bloods, 
whereby he is made an heir ; for none can be heir to another, unless 
he have in him both the blood of him, to whom he will make himself 
heir, as Aristotle libro Topicorum parte quacunque integrante sub- 
latd tollitur totum quod verum est, si accipias partem integrantem 
pro parte necessarid. 


§ 715. And note, that in every case where a man dcmandeth lands 
in fee tail by writ of formedon, if any of the issue in tail that hath 
possession, or that hath not possession, make a warranty, &c. if he 
which sueth the writ of formedon might by any possibility, by matter 
which might be in fait, convey to him, by him that made the war- 

9 

ranty per formam doni, this is a lineal warranty, and not collateral. 


This section is a rule concerning these two precedent sections, 
ai)d other like, to know when a warranty lineal doth descend to the 
heir in tail, and not a collateral warranty. Vide the possibility as 
it is in this case, and therefore deficiente mo non potest esse heeres. 


§ 716. Also, if a man hath issue three sons, and giveth land to 
the eldest son, to have and to hold to him and to the heirs of his 
body begotten, and for default of such issue, the remainder to the 
middle son, to him and to the heirs of his body begotten, and for 
default of such issue of the middle son, the remainder to the 
youngest son, and to the heirs of his body begotten ; in this case, 
if the eldest discontinue the tail in fee, and bind him and his heirs 
to warranty, and dieth without issue, this is a collateral warranty to 
the middle son, and shall be a bar to demand the same land by 
force of the remainder ; for that the remainder is his title, and his 
elder brother is collates^! to this title, which commenceth by force 
of the remainder. Ip the same manner it is, if the middle son hath 
the same land by force of the remainder, because his eldest brother 
made no discontinuance,, but died without issue of his body, and 
after the middle make a discontinuance with warranty, &c. and dieth 
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without issue, this is a collateral warranty to the youngest son. And 
also in this case, if any of the said sons be disseised, and the father 
that made the gift, &c. releaseth to the disseisor all his right with 
warranty, this is a collateral warranty to that son upon whom the 
warranty descendeth, causd qud suprd. 

§ 717. And so note, that where a man that is collateral to the 
title, and releaseth this with warranty, &c. this is a collateral war- 
ranty. 


Note, in this case the remainder is the title for every of the 
sons, and therefore every of them is collateral to the other, as to 
title, though lineal in blood ; also in this case the release made by 
the father to the disseisor is collateral to all the. issues ; for they 
cannot convey the land as heir to him, but by way of remainder, 
which is a collateral title, for that see 19 E. 4. 10 a. 


§ 718. Also, if a father giveth land#to his eldest son, to have arid 
to hold to him and to the heirs male of his body begotten, the re- 
mainder to the second son, &c. if the eldest son alieneth in fee 
with warranty, &c. and hath issue female, and dieth without issue 
male, this is no collateral warranty to the second son, for he shall 
not be barred of his action of formedon in the remainder, because 
the warranty descended to the daughter of the elder son, and not 
to the second son : for every warranty which descends, descendeth 
to him that is heir to him who made the warranty by the common 
law. 


This section doth declare the law in a point whereupon divers 
subsequent cases do depend, viz. that every warranty must descend 
only «;o him that is heir to him that made the warranty by the course 
of the common law; and according is 4..10 a, arranty in 

Fit*. 1 66, and in this case the daughter of the eldest son is heir 
to him who made the warranty, scil. heir general. Sect. 735. 
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§ 719. Note, if land be given to a man, and to the heirs male of 
his body begotten, and for default of such issue, the remainder 
thereof to his heirs female of his body begotten, and after the donee 
in tail maketh a feoffment in fee with warranty accordingly, and 
hath issue a son and a daughter and dieth, this warranty is but a 
lineal warranty to the son to demand by a writ of formedon in the 
descender; and also it is but lineal to the daughter, to demand the 
same land by writ of formedon in the remainder, unless ( si non ) the 
brother dieth without issue male, because she claimeth as heir 
female of the body of her father engendered. But in this case, 
if her brother in bis life release to the discontinuee, &c. with war- 
ranty, &c. and after dieth without issue, this is a collateral warranty 
to the daughter, because she cannot convey to her the right which 
she hath by force of the remainder by any means of descent by her 
brother, for that the brother is collateral to the title of his sister, 
and therefore his warranty is collateral, &c. 


This first part of this case is of a lineal warranty made by the 
donee in tail, father to the issues ; and therefore it is no bar to the 
issues in tail, male or female : but the conclusion is of a collateral 
warranty, made by the brother, and therefore it is a bar, because 
the brother was collateral to the title of his sister, who did claim by 
way of remainder. Sect. 716, 717. 


§ 720. Also, I have heard say, that in the time of King Richard 
the Second, there was a Justice of the Common Pleas, dwelling in 
Kent, called Richel, who had issue divers sons, and his intent was, 
that his eldest son should have certain lands and tenements to him 
and to the heirs of bis body begotten ; and for default of issue, the 
remainder to the second son, &c. and so to the third son, &g« and 
because he would, th a V 9 one of his sons should alien, or make war- 
ranty to bar or hurt the others that should be in the remainder, &c. 
he causeth an indenture to be made to this effect, viz. that the lands 
and tenements were given to his eldest son upon such condition, that 
if the eldest son alien in fee, ox in fee tail, &c. or if any of his sons 
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alien, &c. that then their estate should cease and be void, and that 
then the same lands and tenements immediately should remain to 
the second son, and to the heirs of his body begotten, et sic ultra , 
the remainder to his other sons, and livery of seisin was made 
accordingly. 


The meaning of Richel, Justice, was in this case to make a per- 
petuity, and Thirning, Chief Justice of the Common Place, in the 
time of H. 4, in like manner, as it appeareth in 21 H . 6. 33, but 
they were void in law ( 1 ). Not a 1 Co.fo. 84, in Corbett's case , 
et fo. 138. Chudley s case, 6 Co. 40, et seq . 9 Co. 128. 10 Co. 

42 by in all which cases and divers more, judgment hath been given 
against those perpetuities ; whereupon Coke, to the reader before 
his 10th book, saith, at whose solemn funeral I was present, and 
accompanied to the grave of oblivion, but mourned not, that the 
commonwealth rejoiced that fettered freeholds and inheritances were 
set at liberty, and manifold inconveniences to the head and all the 
members of the commonwealth thereby avoided. 


§ 721. But it seemeth by reason that all such remainders in the 
form aforesaid are void and of no value, and that for three causes. 
One cause is, for that every remainder which beginneth by a deed, 
it behovetli that the remainder be in him to whom the remainder 
is entailed by force of the same deed, before the livery of seisin is 
made to him which shall have the freehold : for in such case the 
growing and the being of the remainder is by the livery of seisin 
to him that shall have .the freehold, and such remainder was not 
to the second son at the time of the livery of seisin in the case 
aforesaid, &c. 

But see \n Brooke's Abridgment, tit. Done et Remainder, 37, a 
gift untoW. N. in tail, the remainder to thought heirs of I. S., who 
is alive, it is a good remainder if I. S. do die in the life-time of 
W. N. ( 2 ) per totam curiam , in Avowry, tit/ Feoffments, in Fitz 0 


(l) See Co. Lit. 377 


(8) See Co, Lit 378 
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99. And yet by Littleton, in this section, if the remainder be not 
in the grantee at the time of the delivery, it shall never be good 
after, tamen , this recovery doth depend in abeyance, till the ancestor 
die, and therefore good ; and yet there was no heir in esse at the 
time of the livery: and Saunders, Justice, saith, in Plowd. 29 6, if 
a remainder be limited upon a contrariety, then it shall not be good, 
as in the case of Richel, in Littleton ; for when he had made a 
feoffment, then it could not remain. But the other cause which 
Littleton doth allege, viz. because it did not vest at the time of the 
livery, which is no cause ; for it sufficeth if the remainder do vest, 
either during the particular estate, or eo instante , when tl*e particular 
estate doth end. 1 Co. 138. Yet see an opinion in Plowd . contra 
legem , 28 a . 


§ 722. The second cause is, if the first son alien the tenements 
in fee, then is the freehold and the fee simple in the alienee, and in 
none other; and if the donor had any reversion, by such aliena- 
tion, the reversion is discontinued ; then how by any reason may it 
be, that such remainder shall commence his being and his growing 
immediately after such alienation made to a stranger, that hath by 
the same alienation a freehold and fee simple, &c. ? And also, if 
such remainder should be good, then might he enter upon the 
alienee, where he had no manner of right before the alienation, 
which should be inconvenient. 

§ 723. The third cause is, when the condition is such, that if the 
elder son alien, &c. that his estate shall cease or be void, &c. then 
after such alienation, &c. may the .donor ei\ter by force of such con- 
dition, as it seemeth ; and so the donor or his heirs in such case 
ought sooner to have the land than the second son, that had not 
any right before such alienation ; and so it * seemeth that such re- 
mainders in the. case aforesaid are void. 


And according itr is in 1 Co. 8 6 a, 87 b, when a man doth give 
lands to one in tail, with a remainder over, he cannot by the rules 
of the law determine his estate in tail, as unto one person, and 
dispose the same estate to another person. 8 Co. /o. 17 a, ac- 
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Wording. And therefore they did agree the case in 29 II. 8. fo. 35, 
Dyer, that a man cannot devise in fee simple to one, and if he do 
not such an act that his estate shall cease, and that another shall 
have it in fee simple ; for when he had disposed of the estate in 
fee unto one, he hath no power after in the same will to devise it 
to another. 

^ <24. Also, at the common law, before the statute of Gloucester, 
if tenant by the curtesy had aliened in fee with warranty, after his 
decease this was a bar to the heir, as it appearcth by the words of 
the same statute : but it is remedied by the same statute, that the 
warranty of tenant by the curtesy shall be no bar to the heir, unless 
that he hath assets by descent by die tenant by the curtesy; for 
before the said statute, this was a collateral warranty to the heir, 
for that he could not convey any title of descent to the tenements 
by the tenant by the curtesy, but only by liis mother, or other of 
his ancestors ; and this is the cause why it was a collateral warranty.. 


What the common law was in this case of a warranty made by the 
tenant by the curtesy before the statute of Gloucester, see before 
sect. 697 : and in 5 Co. 80 a , by force of which statute the collateral 
warranty without assets was a bar wholly to all by the common law; 
now it is only a proportional bar, having regard to the assets which 
do descend. 3 Co. 52. And how the said statute hath been taken 
and expounded since the making thereof, note these cases following, 
in Kellway : — 

Railway, 124 b. If tenant by the curtesy do alien with warranty, 
and hath an annuity, which is of the same value as the land yearly, 
the question was, if this annuity be an asset or not : also, in Keilw. 
1046, note, if tenant by the curtesy do alien the land, which he 
holdeth by the curtesy, with warranty, and he hath a s^ignory holden 
of him by homage and fealty tantum, and dieth, and his heir do 
bring an assise of mort d' ancestor of the seisin of his mother; now 
the tenant cannot bar the heir in this case, because no land is 
descended to him by his father, nor no other thing, but this homage 
and fealty, which cannot be valued. But the question is now, after 
that the tenant of the land dieth without heir, so that the tenancy 
is come to the heir, who is lord by the escheat, if in this case the 

T T 
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tenant who did lose in the assise of mort ef ancestor may have 
a scire facias according to the statute of Gloucester ; and it was 
argued, that he shall not have a scire facias , because the statute 
doth give a scire facias where the land ( 1 ) [ descends from the 
ancestor himself to the heir ] &c. ( 2 ). 


§ 725. But if a man inheritor taketh wife, who have issue a son 
between them, and the father dieth, and the son entereth into the 
land, and endow his mother, and after the mother alieneth that 
which she hath in dow er, to another in fee with warranty accordant, 
and after dieth, and the warranty descepdeth to the son, now the 
son shall be barred to demand the same land by cause of the said 
warranty ; because that such collateral warranty of tenant in dower 
is not remedied by any statute. Thd same law is it, where tenant 
for life maketh an alienation w r ith warranty, &c. and dieth, and the 
warranty descendetli to him which hath the reversion or the re- 
mainder, they shall be barred by such warranty. 

§ 726. Also, in the case aforesaid, if it were so that when the 
tenant in dower aliened, &c. his heir was within age, and also at 
the time that the warranty descended upon him he was within age ; 
in this case the heir may after enter upon the alienee, notwithstand- 
ing the warranty descended, &c. because no laches shall be adjudged 
in the heir within age, that he did not enter upon the alienee in the 
life of tenant in dower. But if the heir were within age at the time 
of the alienation, &c. and after he cometh to full age in the life of 
tenant in dower, and so being of full age he doth not enter upon 
the alienee in the life of tenant in dower, and after the tenant in 
dower dieth, &c. there peradventure the heir shall be barred by 
such warranty, because it shall be accounted his folly, that he being 
of full age did not enter in the life of tenant in dower, &c. 

(1) The object of this case, as cited gument noticed in the conclusion, was 
by the Commentator, is, to shew the ef- over- ruled.— Ed* 

feet of the warranty by the tenant by the (2) The Commentary breaks off here, 
curtesy : he therefore concludes his quo- and takes no notice of the following sec* 
tation in the middle of the case : though tions.— Ed, 
it will be seen on reference, that the ar« 
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§ 727. But now by the statute made 11 II. 7. cap. 10. it is or- 
dained, if any woman discontinue, alien, release, or confirm with 
warranty, any lands or tenements which she holdeth in dower for 
term of life, or in tail of the gift of her first husband, or of his 
ancestors, or of the gift of any other seised to the use of the first 
husband, or of his ancestors, that all such warranties, &c. shall be 
void ; and that it shall be lawful for him which hath these lands or 
tenements, after the death of the same woman, to enter. 

§ 728. Also, it is spoken in the end of the said statute of Glou- 
cester, which speaketh of the alienation with warranty made by the 
tenant by the curtesy in this form. Also, in the same manner, the 
heir of the woman after the death of the father and mother shall 
not be barred of action, if he demanfleth the heritage or the mar- 
riage of his mother by writ of entry, that his father aliened in his 
mother’s time, whereof no fine is levied in the king’s court ; and so 
by force of the same statute, if the husband of the wife alien the 
heritage or marriage of his wife in fee with warranty, &c. by his. 
deed in the country, it is clear law that this warranty shall not bar 
the heir, unless he hath assets by descent. 

§ 729. But the doubt is, if the husband alien the heritage of his 
wife by fine levied in the king’s court with warranty, &c. if this shall 
bar the heir without any descent in value. And as to this, I will 
here tell certain reasons, which I have heard said in this matter. 
I have heard my master, Sir Richard Newton, late Chief Justice of 
the Common Pleas, once say in the same court, that such warranty 
as the husband maketh by fine levied in the king’s court shall bar 
the heir, albeit he hath nothing by descent, because the statute 
saith ( whereof no fine is levied in the king’s court ) ; and so by his 
opinion this warranty by fine remaincth yet a collateral warranty, as 
it was at the common law, not remedied by the said statute, because 
the said statute excepteth alienations by fine with warranty. 

§ 730. And some others have said, and yet do say the contrary, 
and this is their proof, that as by the same chapter of the said sta- 
tute it is ordained, that the warranty of the tenant by the curtesy 
shall be no bar to the heir, unless that he hath assets by descent, &c* 

T T 2 
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although that the tenant by the curtesy levy a fine of the same 
tenements with warranty, & c. as strongly as he can, yet this warranty 
shall not bar the heir, unless that he hath assets by descent, &c. 
And I believe that this is law ; and therefore they say, that it should 
be inconvenient to intend the statute in such manner as a man that 
hath nothing but in right of his wife might by fine levied by him 
of the same tenements which he hath but in right of his wife with 
warranty, &c. bar the heir of the same tenements without any 
descent of fee simple, &c. where the tenant by the curtesy cannot 
•do this. 

§ 731. But they have said, that the statute shall be intended after 
this manner, sail, where the statute saitlr, whereof no fine is levied 
in the king’s court, that is to say, whereof no lawful fine is right- 
fully levied in the king’s court : and that is, whereof no fine of the 
husband and his wife is levied in the king’s court, for at the time of 
the making of the said statute, every estate of lands or tenements 
that any man or woman had, which should descend to his lieir, was 
fee simple without condition, or upon certain conditions in deed or 
in law. And because that then such fine might rightfully be levied 
by the husband and his wife, and the heirs of the husband should 
warrant, &e. such warranty shall bar the lieir, and so they say that 
this is the meaning of the statute, for if the husband and his wife 
should make a feoffment in fee by deed in the country, his heir after 
the decease of the husband and wife shall have a w r rit of entry sur 
cut in vita, §c. notwithstanding the warranty of the husband, then 
if no such exception were made in the statute of the fine levied, &c. 

if- 

then the heir should have the writ of entry, &c. notwithstanding the 
fine levied by the husband and his wife, because the words of the 
statute before the exception of the fine levied, &c. are general, viz. 
that the heir of the wife after the death of the father and mother 
is not barred of action, if he demand the heritage or the marriage 
of his mother by writ of entry, that his father aliened in the time 
of his mother, ami so albeit the husband and wife aliened by fine, 
yet this is true, that the husband aliened in the time of the mother, 
and so it should be in that case of the statute, unless that such words 
were, viz. whereof no fine is levied in the king’s court : and so they 
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say, that this is to be understood, whereof no fine by the husband 
and his wife is levied in the kings court, the which is lawfully levied 
in such case; for if the justices have knowledge, that a man that 
hath nothing but in the right of his wife, will levy a fine in his name 
only, they will not, neither ought they to take such fine to be levied 
by the husband alone without his wife, \&c. Ideo quaere of this 
matter, &c. 

§ 732. Also, it is to be understood, that in these words, where the 

heir demands the heritage, or the marriage of his mother, this word 

( or ) is a disjunctive, and is as much as to say, if the heir demand 

the heritage of his mother, viz. the tenements that his mother had 

in fee simple by descent* or by purchase, or if the heir demand the 

marriage of his mother, that is t<3 say, the tenements that were 

given to his mother in frank-marriage. 

# • 

§ 733 . Also, where it is contained in divers deeds these words in . 
Latin, Ego et keeredes met warra n Liza b i m u s at imperpetuum de- 
fendemns ; it is to be seen what effect this word ( defend emus ) hath 
in such deeds; and it seemeth that It hath not the eftect of war- 
ranty, nor comprehended! in it the cause of warranty: for if it 
should be so, that it took the effect or cause of warranty, then it 
should be put into some fines levied in the king’s court ; and a man 
never saw that this word ( defendemus ) was in any fine, but only 
this word ( warraniizabimus ); by which it seemeth, that this word 
and verb ( warrantizo ) maketh the warranty, and is the cause of 
warranty, and no other word in our law. 

§ 734. Also, if tenant in tail be seised of lands devisable by tes- 
tament after the custom, &c. and the tenant in the tail alieneth the 
same tenements to his brother in fee, and hath issue, and dieth,* 
and after his brother deviseth by his testament the same tenements 
to another in fee, and bindeth him and his heirs to warranty, &c. 
and dieth without issue ; it seemeth that this warranty shall not bar 

*0m 

the issue in the tail, if he will sue his writ of formedon, because 
that this warranty shall not descend to the issue in tail, in so much 
as the uncle of the issue was not bound to the same warranty in his 
life-time: neither could he warrant the tenements in his life, in so 
much as the devise could not take any execution or effect until after 
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his decease. And in so much as the uncle in his life was not held 
to warranty, such warranty may not descend from him to the issue 
in the tail, &c. for nothing can descend from the ancestor to his 
heir, unless the same were in the ancestor. 

§ 7.35. Also, a warranty cannot go according to the nature of the 
tenements by the custom, &c. but only according to the form of the 
common law. For if the tenant in tail be seised of tenements in 
borough English, where the custom is that all the tenements within 
the same borough ought to descend to the youngest son, and he 
discontinueth the tail with warranty, &c. and hath issue two sons, 
and dicth seised of other lands or tenements in the same borough 
in fee simple to the value or more of the lands entailed, &c. yet the 
youngest son shall have a writ t)f formedon of the lands tailed, and 
shall not be barred by the warranty of his father, albeit assets de* 
scended to him in fee simple from his said father according to the 
custom, &c. because the warranty descendeth upon his elder bro* 
tlier who is in full life, and not upon the youngest. And in the 
same manner is it of collateral warranty made of such tenements, 
where the warranty descendeth upon the eldest son, &c. this shall 
not bar the younger son, &c. 

§ 736. In the same manner is it of lands in the county of Kent, 
that are called gavelkind, which lands are dividable between the 
brothers, &c. according to the custom; if any such warranty be 
made by his ancestor, such warranty shall descend only to the heir 
which is heir at the common law, that is to say, to the elder brother, 
according to the conusance of the common law, and not to all the 
heirs that are heirs of such tenements according to the custom. 

§ <3^. Also, if tenant in tail hath issue two daughters by divers 
venters, and dieth, and the daughters enter, and a stranger disseiseth 
them of the same tenements, and one of them releaseth by her 
deed to the disseisor all her right, and bind her and her heirs to 
warranty, and die without issue : in this case the sister which sur- 
viveth may well enter, and oust the disseisor of all the tenements, 
because such warranty is no discontinuance nor collateral warranty 
to the sister that surviveth, for that they are of half blood, and the 
one cannot be heir to the other, according to the course of the 
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common law. But otherwise it is, where there be daughters of 
tenant in tail by one venter. 

§ 738. Also, if tenant in tail letteth the lands to a man for term 
of life, the remainder to another in fee, and a collateral ancestor 
confirmeth the state of the tenant for life, and bindeth him and his 
heirs to warranty for term of the life of the tenant for life, and 
dieth, and the tenant in tail hath issue and dies ; now the issue is 
barred to demand the tenements by writ of formedon during the life 
of tenant for life, because of the collateral warranty descended upon 
the issue in tail. But after the decease of the tenant for life, the 
issue shall have a writ of formedon, & c. 

§ 7 39. And upon this I* have heard a reason, that this case will 

prove another case, viz. if a man lettteth his lands to another, to 

have and to hold to him and to his heirs for term of another’s life, 

. 

and the lessee dieth living celuy a que vie , and a stranger en- 
tereth into the land that the heir of the lessee may put him out, &c. 
because in the case next aforesaid, in as much as a man may bind . 
him and his heirs to warranty to tenant for life only, during the life 
of the tenant for life, and this warranty descendeth to the heir of 
him which made the warranty, the which warranty is no warranty of 
inheritance, but only for term of another’s life : by the same reason 
where lands are let to a man, to have and to hold to him and his 
heirs for term of another’s life, if the lessee die living celuy a que 
vie , his heirs shall have the lands, living celuy a que vie , §c. For 
they have said, that if a man grant an annuity to another, to have 
and to take to him and his heirs for term of another’s life if the 
grantee die, &c. that after his death his heir shall have the annuity 
during the life of celuy a que vie , $c. Quaere de istd materia . 


Thus in Finch , lu 2. cap . 3. fo< 40 a, in estates for another man’s 
life, if the tenant die in the life of cestui qua he that doth first 
enter shall have the land during the term, who is said occupant ; 
but if land be let to one and his heirs for term of another’s life, then 
his heir shall have it, and shall put out the occupant. And in 10 Co. 
98 a , it is agreed, that if a man demise land to one and to his heirs 
during the life of J. S., or if tenant for life do grant his estate to 
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one, and to his heirs, in this case the grantee or lessee hath estate 
of frank-tenement descendible, but no estate of inheritance ; for he 
shall be punished in waste, and he in the reversion or the remainder 
may enter for a forfeiture ; also, his heir shall not have his age ; for 
in a manner he is but a special occupant ; nor he shall not be, in 
respect of it, charged as an heir in an action of debt, nor the wife 
of the son in this case shall be endowed. Vide in Plowd. 556 b . 


§ 740. But where such lease or grant is made to a man and to his 
heirs for term of years, in this case the heir of the lessee or the 
grantee shall not, after the death of the lessee or the grantee, have 
that which is so let or granted, because it is* a chattel real, and 
chattels reals by the common law shall come to the executors of the 
grantee, or of the lessee, and not to the heir. 


And that this is but a term for years in grants, the books are ex- 
press in the point, in 10 Co. 87 a, where also it is noted, if a term 
be demised to one and to his Jieirs male of his body, his heirs shall 
not have it, but his executors ; for a term which is but a chattel 
cannot be entailed, and such a devisee may well alien the term to 
whom he will ; and so it w T as adjudged. Trim 18 Eliz. in the King’s 
Bench, in Peacock's case , and anno 21 Eliz. resolved by Anderson 
and Walmesly, being referred to them out of the Chancery, between 
Higgins and Mills. And observe, that which in the end of this case 
is taught, that chattels reals and personals by the common law shall 
come to the executors of the grantee, or of the lessee, and not to 
the heir : arrearages of rent incurred in the life of the ancestor do 
not appertain to the heir, but to the executors. Vide 8 Co. 118 a. 
And in 1 Co. 65 a, the rule is, that in case of a sole corporation, or 
body politic, whether it be created by the kings charter, or by pre- 
scription, and a bishop, parson, vicar, master of a hospital, &c. no 
chattel, either in action or possession, shall go in succession, but 
the executors of the bishop, parson, &c. shall have them, no more 
than the heir of a private man may have them, which regularly is 
true. But there are some limitations of these rules ; for treasure 
and other valuable * chattels are so necessary and accident to the 
crown, that in the king’s case they shall go with the crown to the 
successor, and not to the king's executors, as it appeareth, 7 II. 4. 
43 a, by Gascoigne, and the treasure of the king (being in the bond 
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of peace, the preserver of [the] honor, and safety of the realm, 
and sinews of war) it is in so high estimation in the law in respect 
of the necessity thereof, that the embezzling of treasure found, 
although it was never in the king’s coffers, was treason. 11 Co. 91 6. 
in fine, et seq . And in 9 Co. 97 a, this case is put out of 5 E. 4*. 3, 
the Duke of Norfolk had estate in tail in an office holden of the 
king in capite , and died, his heir within age, and this was found by 
office, in this case the king hath a chattel in the office, that is to say, 
during the minority of the heir, and if the king die, this shall descend 
to the next king, and shall not go to his executors or administrators. 
See in Brooke , Ayde del Roy , 28, et in titulo Petition et Monstrance 
de droit , 7, that chattels shall descend in cam regis ; the king 
seisetli the temporalities of a bishop, and dieth, they shall not go 
to his executors. 7/7. 4*. 41. If the king be entitled to present, 
and die, his executors shall not present. 7 E. 6. 26. Bro . tit . 
Chattels , et quid sunt Chattels. 

Also, if the owner of a park or warren die, his heir shall have 
the deer or other game, &c. and not the executors or administrators ; 
because without them the park or warren, which is an inheritance, 
is not complete; nor felony cannot bo committed in them; but of 
things which be made tame, in which a man by his industry hath 
any property, felony may be committed. 7 Co. 17 h, et 18 a. If a 
man have a manor, on which he hath divers pools full of fishes, 
and make th his executors, and dieth, the question is, if the heir 
shall have the fishes or his executors, and it was argued, that the 
executors shall have the fishes, because they be chattels, and do 
commence by the act of man, as the corn upon the land, which the 
executors shall have, and not the heir ; and also by the opinion of 
some it is felony to take the fishes out of the pool, and if this be 
law, then it doth prove, that the fishes are merely chattels, in which 
case the executors shall have them. Also, if a man be disseised of 
a pool, he shall have an assise, and shall make his plaint of two or 
three acres according to his land, covered with water, and this doth 
prove that the fishes be not parcel of the freehold, in which case it 
is a chattel, and is not like unto trees, or unto a meadow ; for the 
land naturally will bear them, and therefore t^g heir, shall have them ; 
but in a pool a man never shall have fishes without the act of a man, 
and so there is a diversity. But of the other part it was said, that 
the fishes of the pool are the profit of the pool, and other profits 
the land hath not, in which case they be aritiexed to the land, and 
in a manner is the freehold, as the vesture of any land is ; for if a 
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man grant the vesture of his land for term of life, it is a grant of 
the land for term of life ; because the vesture is the profit of the 
land, and all is one, to have the profit of the frank-tenement, and 
the frank-tenement itself: and so in the other place, because the 
fishes be the profits of the pool, the heir shall have them, and not 
the executors; for if a man have a park full of deer, and maketh 
his executors, and dieth, the heir shall have them, because the deer 
is the profit of the park, which the executors cannot have, and be- 
cause the park, which is an inheritance, is not then complete with- 
out the deer. 7 Co . 17 6, in fine. And so it is if a man have a 
dove-house full of ancient pigeons, the heir shall have them, and not 
the executors. Keilw . 118 a. As by the grant of a reversion the 
charters and evidences do pass as things attending upon the inherit- 
ance, and in verity they are the sinews of the inheritance. 11 Co. 
50 b . 746. Vide sect. 101, in fine. Read the case put by Wray, 
in Plowd. 323 6. Also in 4 Co. 64 a, it is resolved, that the wains- 
cot, glasses, locks, and keys of a house, do belong to the heir, and 
not to the executors of the owner of the house. 

, The equipage and armour, competent to the person of a knight. 
Was by the ancient law as inheritance descendible unto the heir, and 
not as moveables cast upon the executors ; whereof see at large in 
John Selden's Titles of Honor , part 2. fo . 332, and the Lady 
Whitsher's case , 9 E. 4. 14 a, which case was adjudged, that the 
taking away of a knight's coat armour, and certain pennons, with 
certain arms of his, and a sword hanged up in a chapel, where 
he was buried, the action doth not lie for the executors, but for the 
heir, as defender of his father’s honor; for cut injuria, ei accruitjus. 
Feme's Glory of Generosity . 


§ 741. Also, in some cases it may be, that albeit a collateral war- 
ranty be made in fee, &c. yet such a warranty may be defeated and 
taken away. As if tenant in tail discontinue the tail in fee, and the 
discontinuee is disseised, and the brother of the tenant in tail rfc- 
leaseth by his deed to the disseisor all his right, &c. with warranty 
in fee, and dieth without issue, and the tenant in tail hath issue and 
die ; now the issue is’ barred of his action by force of the collateral 
warranty descended upon him. But if afterwards the discontinuee 
entereth upon the disseisor, then may the heir in tail have well his 
action of formedon, §c. because the w arranty is taken away and de- 
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feated, for when a warranty is made to a man upon an estate which 
he then had, if the estate be defeated, the warranty is defeated. 


When the estate to which a warranty is annexed, is defeated, [the 
warranty is also defeated] ; debile fundamentum fallit opus, saith 
Finch , li. I. fo. 5 a, where he doth thus rehearse this case of Lit- 
tleton ; for if tenant in tail discontinue, and the discontinuee is dis- 
seised, (or he do make a feoffment upon condition), in whose pos- 
session a collateral ancestor of the issue in tail doth release, and die, 
the entail is barred, and if the discontinuee do enter upon the dis- 
seisor, or the feoffee, for condition broken, the issue is restored to 
his formedon . And see 5 Co. 80 a , a warranty must always enure 
upon an estate. And 10 # Co. 96 b , every warranty ought to be an- 
nexed, and knit unto an estate ; for every warranty hath his essence 
by depending upon an estate j and therefore also* when the estate of 
tenant in tail, to which a warranty is annexed, is determined by the 
death of the tenant in tail without issue, the warranty, which hath 
his essence by dependency, is also determined; for then there is no 
estate which can support it. Vide librum more at large , sect. 738. 


§ 742. In the same manner it is, if the discontinuee make a feoff- 
ment in fee, reserving to him a certain rent, and for default of pay- 
ment a re-entry, &c. and a collateral warranty of the ancestor is 
made to the feoffee that hath the estate upon condition, &c. and 
dieth without issue, albeit that this warranty shall descend upon the 
issue in tail ; yet if after the rent be behind, and the discontinuee 
enter into the land, then shall the issue in tail have his recovery by 
writ of formedon , because the collateral warranty is defeated. And 
so if any such collateral warranty be pleaded against the issue in 
tail, in his action of formedon , he may show the matter as is afore- 
said, how the warranty is defeated, &c. and so he may well maintain 
his action, &c. 

See 49 -E. 3. II, which is abridged in Bro. (Warranty, 99, thus, 
assise, the tenant doth plead a feoffment with warrantyof the grand- 
father of the plaintiff, to which the plaintiff saith, quod tempore con - 
fectwnis , $c. the grandfather had nothing but for term of life, the 
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remainder to W. N., which W. N. did enter for the alienation, be- 
cause it was to liis disinheritance, and so doth well confess and avoid 
the warranty, et hoc concordat cum lihro , Littleton, that if a man 
may avoid or defeat the possession, upon which the warranty is 
made, it is a good avoidance of the warranty. 3//. 7. 10 a, accord- 
ant. The case in reason is according to the last precedent case, 
nihil tam conveniens est naturali cequitati quam unumquodquc dis- 
solvi eo li gamine quo ligatum est. 2 Co. 53. 4 • Co. 57. 5 Co. 26. 

6 Co. 43. 


§743. Also, if tenant in tail make a feoffment to his uncle, and 
after the uncle make a feoffment in fee with warranty, &c. to an- 
other, and after the feoffee of the uncle doth re-enfeoff again the 
uncle in fee, and after the uncle enfeoffeth a stranger in fee without 
warranty, and dietli without issue, and the tenant in tail dicth, if 
the issue in tail will bring his writ of formedon against the stranger 
that was the last feoffee, and that by the uncle, the issue shall not 
be barred by the warranty that was made by the uncle to the first 
feoffee of his uncle, for that* the said warranty was defeated and 
taken away, because the uncle took back to him as great an estate 
from his first feoffee to whom the warranty was made, as the same 
feoffee had from him. And the cause why the warranty is defeated, 
is this, viz. that if the warranty should stand in his force, then the 
uncle should warrant to himself, which cannot be. 


See 44 E. 3. 39. 2 II. 6. 29, and see sect. 57, that by the law a 

man cannot do an act to himself, and frustra Jit quod non per - 
several. 

§ 744«. But if the feoffee had made an estate to his uncle for term 
of life, or in tail, saving the reversion, &c. or a gift in tail to the 
uncle, or a lease for term of life, the remainder over, &c. in this 
case the warranty is ri6t altogether taken away, but is put in sus- 
pense during the estate that the uncle hath. For after that, that 
the uncle is dead without issue, &c. then he in the reversion, or he 
in the remainder, shall bar the issue in tail in his writ of formedon 
by the collateral warranty in such case, &c. But otherwise it is 
where the uncle hath as great estate in the land of the feoffee to 
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whom the warranty was made, as the feoffee hath himself. Causa 
patet . 

Observe the diversity between extinguishment and suspension of 
a warranty by unity of possession, which doth appear in this, and in 
the next precedent section ; and see this case abridged by Brooke % 
title Warran ty , 91. 

§ 745. Also, if the uncle after such feoffment made with warranty, 
or a release made by him with warranty, be attaint of felony, or out- 
lawed of felony, such collateral warranty shall not bar nor grieve 
the issue in the tail, for this, that by the attainder of felony, the 
blood is corrupted between them, &c. 


See sect. 114, in which c&se if the father be attainted of felony or 
treason, his sou is not his heir apparent, and by consequence the 
lord shall have the wardship of the son, though the father be living, 
if land descend to him from his mother. 3 Co. 38 a, in fine. See 
Stamford's Pleas of the Crown for this corruption of blood. And 
for that cause in this case the issue in tail is not barred by the war- 
ranty of his uncle, because it cannot descend upon him, no more 
than the lord was barred in the former case. 

§ 746. Also, if tenant in tail be disseised, and after make a re- 
lease to the disseisor with warranty in fee, and after the tenant in tail 
is attaint, or outlawed of felony, and hath issue and dietli ; in this 
case the issue in tail may enter upon the disseisor. And the cause is 
for this, that nothing maketh discontinuance in this case but the 
warranty, and warranty may not descend to the issue in tail, for 
this, that the blood is corrupt between him that made the warranty 
and the issue in tail. 

Observe that tenant in tail doth not forfeit his land entailed for 
felony ; for it hath always been taken after thd statute de donis con - 
ditionalibus that the issue in tail should enjoy the land in case where 
his ancestor was attainted of felony. Plowd . 237 b . And the war- 
ranty doth not descend after his ancestor's death, who made the 
warranty, because of the corruption of blood. 
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§747. For the warranty always abideth at the common law, and 
the common law is such, that when a man is attaint or outlawed of 
felony, which outlawry is an attainder in law, that the blood between 
him and his son, and all others which shall be said his heirs, is 
corrupt, so that nothing by descent may descend to any that may be 
said his heir by the common law. And the wife of such a man that 
is so attaint, shall never be endowed of the tenements of her hus- 
band so attainted. And the cause is, for that men should more 
eschew to commit felonies. But the issue in tail as to the tene- 
ments tailed is not in such case barred, because he is inheritable by 
force of the statute, and not by the course of the common law : and 
therefore such attainder of his father or of his ancestor in the tail, 
shall not put him out of his right by force of the tail, &c. 


But if grandfather, father, and son be, and the grandfather is 
tenant in tail, and the father is attainted of felony or treason, and 
dieth, and after the grandfather dieth seised, although the blood be 
corrupted, yet the land shall descend unto the son per formam doni. 
8 Co. 1 66 a, in fine , Digbys ease* 

If the husband be attainted of felony by outlawry or otherwise, 
the wife shall lose her dower. F.N.JB. 150/. And so was the 
common law, and the reason was alleged in this case ; and thereto 
agreeth Sir John Davies, in his book, 34 a ; for when men know 
that their wives shall not be endowed, nor their issue inheritable to 
their lands, they will commit such crimes with less audacity, and for 
the affection to their wives and children, men will more eschew to 
commit any felony : and so we see that for the transgression of the 
father, God will punish the children, usque ad tertiam et quartam 
generationem , as it is in the decalogue ; but that is in this world, 
sed quoad animce, films non portabit imquitatem pair is* Plowd . 
414 a • 

But whereas in the Com . 262 a , it is said, there are but three 
writs of escheat concerning attainder ; first, for felony pro qua sus- 
pensus est ; secondly, pro qud abjuravit regnum ; thirdly, pro qud 
utlegatus est . And although the husband be adhering, and aiding 
to the king's enemies, or be killed in open rebellion against the king, 
his wife shall not forfeit Iter dower in that case. 8 H. 3. 91. Nota , 
if a fSmme seised in fee is attainted of felony, and hath issue by her 
husband before, although, she be hanged, yet the husband shall be 
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tenant by the curtesy. 21 E. 3. 49 b, and ll H. 7. 19 ft; other- 
wise the land whereof he is seised in right of his wife, is forfeited 
maintenant; but in this case the rule doth hold, res inter alios acta 
alteri nocere non debet. 6 Co. 41. And at this day the strictness 
of the common law in this case is taken away by the statute of the 
1 E . 6. cap. 13, so that for felony committed by the husband, the 
wife shall not lose her dower. 

§ 748. Also, if tenant in tail enfeoff his uncle, which enfeoffs 
another in fee with warranty, if after the feoffee by his deed release 
to his uncle all manner of warranty, or all manner of covenants real, 
or all maimer of demands, by such release the warranty is extinct. 
And if the warranty in tliis case be pleaded against the heir in tail 
that bringeth his writ of formedon, to bar the heir of his action, if 
the heir have and plead the said release, &c. he shall defeat the plea 
in bar, &c. And many other cases and matters there be, whereby 
a man may defeat a warranty, &c. 

In 5 Co. 70 6, a diversity is taken between a duty certain upon a 
condition subsequent, for this may be released before the day of 
performation of the condition, and duty uncertain at the first, and 
upon condition precedent to be made certain at a time after; [that] 
within the mean time is but a mere possibility, and therefore it can- 
not be released : yet in this case of Littleton, by reason of a [re- 
lease of all ] demands, a warranty, which is a covenant real, is ex- 
tinct, though it be executory and uncertain: but nota the feoffee to 
whom the warranty is made, may have a warrantia c/tartte, and bind 
the land pro loco et tempore: and though it be adjudged by a re- 
lease of all actions, evicts, and quarrels, a covenant, before the breach 
of it, is not released, because then there was no cause of action or 
any certain duty before the breach ; but the breach must precede 
the action, and the cause of the duty ; and therefore such a release 
shall be no bar; yet by release of covenants, the covenant is dis- 
charged before the breach of it, which also, is proved by this case 
of Littleton. Vide sect . 513. # 

The opinion of Coke, Attorney-General, is in 1 Co. 112, Albanie's 
case b y that a future power may be released ; for it may be resembled 
to a condition subsequent, although the performance, or breach of it, 
cannot be made without an act precedent, and although it cannot be 
performed but upon a contingency, yet it is an inheritance in him. 
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which shall descend to his heir, and therefore may be released, and 
his heir by his release may be barred. And therefore if a man do 
make a feoffment in fee with warranty, in this case before that he 
can vouch, it behoveth that he he impleaded, so that the voucher 
doth depend upon an act uncertain, that is to say, that he shall be 
impleaded in a real action by a stranger; and that yet by a release 
of all demands, Littleton saith, that a warranty is extinct; for it is 
an inheritance in law, and may descend to the heir, and by con- 
sequence may be 'released. Vide 8 Co. 154. Vide Lampefs case , in 
10 Co . 52. Nota , in this case as in others, he that will have benefit 
and advantage of a release made unto another, must shew it forth, 
and it is not enough that he can prove by testimony of witness upon 
oath, that the release was made. See sect . 452, 453. Concerning 
the force and extent of this word " demand ” in release, see sect. 
508. 509. 500. 

, • 

§ 749. And it is to be understood, that in the same manner as 
the collateral warranty may be defeated by matter in deed or in law ; 
in the same manner may a lineal warranty be defeated, &c. For if 
the heir in tail bringeth a writ of forme don, and a lineal warranty of 
his ancestor inheritable by force of the tail, be pleaded against him, 
with this, that assets descended to him of fee simple, which he hath 
by the same ancestor that made the warranty ; if the heir that* is 
demandant may annul and defeat the warranty, that sufficeth him : 
for the descent of other tenements of fee simple making nothing to 
bar the heir without the warranty, &c. 

Now I have made to thee, my son, three books. 

In the last and in other precedent cases it is sufficiently declared, 
that there are divers cases and matters by which a man may defeat 
collateral warranty ; and in this present section Littleton doth con- 
clude that the same law is in cases of lineal warranty ; for ubi eadem 
est ratio eadem* est lex . 

But nota in many $^ses, a man shall be bound and barred of his 

right by a warranty, who cannot by any means avoid it. 1 Co. 67 a . 

■ <!• 
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INDEX 


A. 

ABBOT. — See Corporation . 
how elected, 473, 9. 

ABEYANCE, 

whether the fee simple of a parsonage 
is in abeyance, 599, 600, 1. 
where the reversion and inheritance 
of an estate tail may be in abey- 
ance, 604, 5. 

ACCOUNT, 

action of, cannot be against exe- 
cutors, 242, 5. 

ADVOWSON, 

what it is, 42. 

AGE, 

what is the full age of male or female, 
216, 17. 

ALIEN. — See Denizen. 

who deemed aliens, 309. 
distinguished into alien friends, and 
alien enemies, 309, 10. 
what things an alien friend may ac- 
quire, 310. 

what actions he may bring, ib . 
enemy cannot bring any action, ib. 
aliens born may be made denizens, 
311. 

AMERCEMENT, 

assessed on the plaintiff or his 
pledges, for whose benefit, 184. 

ANCESTORS, 

who are so called by the common 
law, 45. 

by the civilians, ib. 

ANNUITY, 

estate in tail cannot be of, 10. 66. 
intailed, is an hereditament, 10. 
may be forfeited by attainder of trea- 
son, ib. 

ASSISE, 

divers significations of the word, 345. 

U 


ATTAINDER, 

of the father, donee in special tail, 
corrupts the blood, 67. 
of the father, living the grandfather, 
donee in tail, does not, ib. 
ATTORNMENT, . 
description of, 544. 
how made, 5,14, 5. 
different kinds of, 545. 
cannot be by a tenant of non-sane 
memory, ib. 

voluntary attornment, good, .341. 
after attornment to the second of 
two several grantees, it cannot bo 
* made to the first, 545. 
when a tenant compellable to attorn, 
and when not, 546. 
the grantor cannot countermand his 
grant before attornment, ib. 
where attornment shall not make 
more to pass, than was contained 
in the intent of the grant upon 
which the attornment is made, ib. 
on grant of a manor, part in demesne, 
and part in service, all tin* tenants 
should attorn, except tenants at 
will, 547. 

or tenants by copy, ib. 
to a grant of a reversion, should be 
made by the tenant immediately 
privy to the grantor, 5 17, 8. 
diversity herein between a rent- ser- 
vice, and a rent- charge or reut- 
scck, 548. 

does not include seisin, ib. 
the tenant having made a lease for 
life, remainder to another in fee, 
attornment of Jessee for life to the 
lord’s grantee of the services, good, 
549. w* 

on grant of services to the husband of 
the tcr-lgmant, his acceptance of 
the grant is an attornment in law, 
549, 50. 

so if the grant be made to the wife 
of the tenant, and he accept the 
. deed, 550. 
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A TTO R N M E N T— conf inucd. 

where the. acceptance of a grant of 
thc*seignory l>y lessee for life of 
the tenancy, shall lx; a good at- 
tornment to vest the seiguory in 
himself, 550. 

in such case the services arc in sus- 
pense for life only, ib. 
fid ais where the grantee held in fee 
simple, bbl . 

where tenant makes lease for life, 
saving the reversion to himself, his 
attornment necessary to a grant of 
the seignory to lessee for life, bbl, 
bb2. 

payment of part of the services, a 
good aitornnicnt in law for the 
whole, 552. 

payment of a penny, in name of at- 
lornment of all, sufficient seisin for 
four rents, 55 : ». 

judgment for eonosee in a scire facias, 
for any part of the services, a good 
attornment in law for the whole* ib. 
diversity between money given by 
way of attoniiue.pt, and by way of 
seisin of rent, ib, 

in what cases attornment by one. of 
several joint tenants, shall be good 
against all, and in what not, not, b. 
made bv lessee for years, on a grant 
of a reversion expectant on his es- 
tate, good, •);),). * 

when good if made by the sub-lessee 
of lessee for years, and when not, 
bod. 

by lessee for life, on a grant of a re- 
version expectant on iiis estate, 
good, ib 

or by tenant, for life, \c. on a grant 
of the remainder expectant on his 
estate, ib, 

must be in the life of the parties, 
bad, 7. 

tenant in tail not compel I a hie to at- 
torn, bb7. bn. 

where the attornment of lessee for 
years, or him in the remainder IV. « 
life, sufficient to pass the reversion* 
in fee, bb7, 8- 

on lessor confirming to his lessee for 
life, remainder to another in fee, 
the lessee’s acceptance of the deed 
is a good attornment in law, as to 
the remainder, 559. 
not requisite to a release by one joint- 
tenant to his companion, bbl. 
or by the reversioner ff t£ him in re- 
mainder for life, ib. 
where the re-entry the lessee upon 
the feoffee of his ‘lessor, shall he a 
good attornment to settle the rever- 
sion in the feoffee, bb2 to bdb. 
not requisite when? tenant for life 
being entitled to a mediate remain- 


ATTORNMENT— continued. 

dor limited to his own right heirs, 
grants it over in fee, bdb. Jh 

wliat a grante e by fine might do be- 
fore attornment, bdb, 7. 
in the case of a devise, 568, 9. 
to a disseisor by the tenants of a 
manor, part in demesne, part in 
service, dispossesses the lord of the 
rents anil services, 569. 
scats in the case of rents in gross, 
b70, 1 . 

or where the rents and services w ere 
incident to a reversion, parcel of 
•tin* manor, b7l, 2, 3. 

See more as to Attornment, 573, 4, 


AVOWRY, 

where the tenant being disseised, 
shall compel his lord to avow upon 
him, 186, 7. 

wli/ue the lord by his avowry upon 
the feollee of his tenant, shall lose 
the arrearages incurred in the time 
of l lie fVofior, 4117. IK 9. 
the lord may avow on the feoffee of 
* very tenant, 48K, 9. 
how avowry made in case of rent- 
charge, £>48. 


P>. 

BASTARD, 

cannot inherit, 301. 
but may purchase, ib. 
or take a remainder limited to him, ib. 
different kinds of bastards, 447, 6, 9. 
BOROUGH, 

origin of the word, 279. 
towns and boroughs, ‘280. 285, 6. 

borough English, 

nature of the custom of, 280. 
why so called, 281 . 
construed strictly, 280, 1. 
reason of the custom, 824. 
BURGAGE, 

description of a tenure in, 278. 
derivation of the word, 279. 


c. 

CANON LAW, 

not received in this country, 418, 9. 

CHANTERY, 

what it is, 534. 

whether the patron and chaplain of 
a perpetual cliantery, may charge 
it with a rent-charge in perpe- 
tuity, ib. 

CLAIM, 

description of, 476. 
different sorts of claims, ib. 
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CONDITION, 

division of conditions, 39 T. 
description of a condition in deed, ih. 
what, words shall make a condition, 
398. 

what shall be a good condition or 
not, 417 to 420. 

of a feoffment in mortgage upon con- 
dition, 399. 

of a feoffment on condition to pay 
mone y to the feoffor, 400. 
where the condition may he per- 
formed by the heir, and where not, 

400, 1. . 

discharged on tender of the inonev, 

401. 

where the money should he paid to 
tile heir or the executor, ih. 
in what place the money should be 
tendered, ih. 102, 3. 
where the acceptance of another 
thing instead of money is a satis- 
faction, 403. 

difference between a condition to do 
a collateral act and to pay money, 
403, 4. • 

when a condition is broken for non- 
payment of rent, tin* bringing of 
an assise is a relinquishment, of the 
right, of re-entry, 405, (>. 
what prisons may advantage of 

a condition, and what not, -lob, el 
scq. . 

when a condit ion may be apportioned, 
408. 437. 

precedent, oil lease for years, con- 
ditioned to have fee, and livery 
thereupon, whether a fee con- 
ditional passes, 410. 
where entry is necessary to entitle a 
party to take advantage of a con- 
dition broken, 41 1. 
demand when necessary, 435, 6. 
to create an estate, to be performed 
as near to the intent as possible, 
411 to 414. 

the feoffor may enter for condition 
broken, 414. « 

broken by a disability to perform, 
414, lb. 

or to perform in tlie same plight, 415, 
416. 

conditions annexed to a freehold, 
cannot be pleaded unless it be by 
deed, 420, 1, 2. 

when the lessor enters on lessee for 
life, for breach of condition, and 
lessee re-enters, he- may plead the 
lease made by plaintiff’, and the re- 
version in him, in bar to mi action 
by lessor, 423, 4. 

where the feoffor may plead a con- 
dition contained in a deed poll, 
427, 8, 9. 

what is a condition in law, 429, 30. 
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C O N I) ITIO N — continued . 

different kinds of conditions in law, 
430, 1 , 2, 3. 

devise ot lauds to an executor to be 
sold, is a condition in law, ];>;>. 
in law implied in the creation of an 
earl, \c. 435. 

CONFKSSIONy 

a mail cannot confess himself to be 
an alien born, or bastard, 298. 
CONFIRMATION, 

form of a deed of confirmation, 52b. 
to lessee for years of tenant for life, 
good : scats of a release, ih. 52?. 
so to tenant for years of a disseisor, 

527. 

to disseisor of his estate, enures in 
fee, without, words of inhcntaucc, 

528. 

though made in tail, or for life only, 
or but for an hour, ih. 

$ w here continuation of lease for years 
inav be lor less years than the lease 
granted, ijt. 

ot the estate of the particular te- 
nant, does not enure to tin* remain- 
der-man : seats of a release, 528, <9. 
ot the estate of tin* remainder man 
or reversioner, enures to the par- 
ticular tenant, ih. . 

ot the estate of one of two disseisors, 
enures to both : seats of a release, 

529. 30. 

by one joint- tenant of the estate of 
l»is companion, his estate is not en- 
larged, 5.K). 

seats if the habendum be, to have and 
to hold the tenements to him and 
his heirs, ib. 

so on confirmation of the estate for 
life, habendum his estate to him and 
his heirs, his estate is not enlarged, 
ib. 

seats if it he to hold the land to him 
and his heirs, ih. 

to baron and feme, lessee for life, for 
their lives, the husband’s estate is 
enlarged by way of remainder for 
life, if he survive, 551,2. 
to baron and feme, lessee for years, 
for their lives, it enures to them 
jointly for life, 532. 
of a rent-charge not avoided, though 
the estate out, of which it issued 
be afterwards defeated by the entry 
of tj*r;rf*onffrtnor, 532, 3. 
of estate of feoffee upon condition, 
after condition broken, is good, 
533. 

sec us if made before condition broken, 
ib. 

by patron and ordinary of a grant of 
rent-charge by a parson, when 
good, ib. 
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CONFIRMATION— continued. 

of rent-charge made by tenant for 
life, 583. 

diversity herein, where the determi- 
nation of the rent is expressed in 
the deed, and when it is implied 
in law, 533, 4, and n. ib. 
what shall be said good words of con- 
firmation, 534, 5. 540. 
on joint feoffment, by disseisor's heir 
and disseisee, it operates as to the 
disseisee, as a confirmation, 585, 6. 
how such deed of feoffment may be 
pleaded, 5 36. 

on continuation by the lord of his 
tenant’s estate, the acignory re- 
mains, 537. 

so by the grantee of a rent-charge or 
common, the common or rent- 
charge remain, ib. 

on confirmation by the lord to his te- 
nant, the services may be abridged, 

537, 8. 

but new services cannot be reserved, 

538. 

division of confirmation, into canfir- 
mntio proficietiSf ere see ns, and di- 
minuens , 538, 9. 

where a confirmation to an abbot, te- 
nant to hold in frank-almoign, shall 
. be good, 539. 

where a stranger seizes and detains a 
villein in gross, a confirmation to 
him by the lord is void, 540. 
may enure as a grant, when, 540, 1. 
to lessee for years, of liis estate, does 
not enlarge it, 541. 
by infant lessor at full age, to lessee 
* of his tenant for years, is good : 
secus of a release, 542. 
where a confirmation to the grantee 
for life, of a rent-charge, shall be 
good by way of enlargement, and 
whero not, 543. 

to a tenant at will to enlarge his es- 
tate, good, 151. 

CONTINUAL CLAIM, 
description of, 459. 
by continual claim the entry of dis- 
seisee is preserved, notwithstanding 
a descent to the heir of disseisor, ib. 
where continual claim of him in re- 
version or remainder shall avoid a 
descent in the alienee of tenant for 
life, ib. 

must be made bybim wh? has title to 
enter, 460. 

made by tenant fortyfe in remainder, 
enures to the remainder-man in fee, 
ib. 461. 

secus if made by remainder-man for 
years, 46 i. 

how continual claim must be made, 

462, 3. 


CONTINUAL CLAIM— continued. 
where it should be made, 464. 
within what time continual claim 
should be made, 465, 6, 7. 
should be made before a descent 
cast, 466, 7. 

being made on tenant in tail, the es- 
tate tail is defeated, 467. 
is as much as an actual entry, 468. 
and if a disseisor continues in pos- 
session after claim, it is a new dis- 
seisin toties quoties , ib. 
for which the disseisee may have an 
action of trespass, ib. 
or a writ on the stat. 5 R. 2. c. 7. ib. 
or a writ of forcible entry, where the 
possession is forcible, ib. 
where continual claim made by the 
servant of him that hath right, by 
his master's command, shall be 
available, and where not, 469, 70. 
made by a stranger without com- 
mand, is not good, ib. 
where disseisee is in prison at the 
time of the disseisin and descent, 
• his entry is not barred, though no 
claim, 470, 1. 

so if disseisee be out of the realm, 
472 to 475. 

secus if he is in the realm at the time 
of the disseisin or descent cast, 473. 
on disseisor bringing an assise, his 
entry is preserved, notwithstand- 
ing a descent cast before judgment, 
475. 

descent cast during the vacation of 
an abbacy is no bar to the succes- 
sor's entry, though no continual 
claim, 476, 7. 

CONTRACT, 

must be two parties to every con- 
tract, 117, 18. 
personal and real, 124. 

COPYHOLD.— -See Manor • 

description of a copyhold estate, 163. 
circumstances necessary to a copy- 
hold, 164. 

there must be a manor, ib. 
of which it is parcel, 166. 
must be demisable time out of mind, 
ib. 

must have continuance, ib. 1 67. 
if the land be forfeited or escheat, 
it cannot be granted again by copy, 
167. 

or if the lord make a feoffment in 
fee of it on condition, and enter 
for condition broken, ib. 
or if the copyholder accept a lease 
of his lord for years, ib. 
custom the soul and life of copyhold 
estates, 168. r ; 

the lord cannot prejudice the copy 
holder by his acts, ib. 169. 
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CO P Y HOLD — continued 

there must be a lord of the manor, by 
whom a copy may be granted, 169. 
grant of a copy by feoffee of a manor 
upon condition, good after entry 
for condition broken, ib. 
surrenderee of a copyhold, after ad- 
mittance, is in by him who made 
the surrender, ib, 4 

if the lord will not admit, the land 
remains in the copyholder, 170. 
a surrender of a copyhold generally, 
shall enure to the lord, ib. 
underwood may be granted by copy, 
ib. 

a customary manor may be holdrn of 
another manor by copy, 171. 
whether copyhold lands may be in- 
tailed, 57, 67, 172, 3. 
statute de donis condi tionalibus docs 
not extend to, 172. 
copyhold lands forfeitable for alien- 
ation by deed, 173. 
not forfeitable by feoffment without 
livery, ib . 

or by bargain and sale, 174. • 
whether a lease for years of a copy- 
hold is a forfeiture, ib. 
for one year is not, ib. 
denial of rent by inference, no for- 
feiture, ib. 

And see further as to Forfeiture , 
174 to 176. 

who may take advantage of the for- 
feiture of a copyhold, 175. 
in what way the lord may take ad- 
vantage of a forfeiture, 176. 
when presentment by the homage is 
necessary, ib. 

after entry, for forfeiture, the copy- 
holder is only tenant at will or suf- 
ferance, ib. 

the lord is not concluded by accept- 
ance of rent after a forfeiture com- 
mitted, ib. 

is conclnded by surrender and ad- 
mittance of another tenant, ib. 
except where the copyhold was de- 
stroyed before admittance, 177. 
surrender and admittance, how made, 
ib. 181. 

when and by whom fines shall be paid, 
178, 9. 

in what cases several fines or only 
one shall be payable, 179, 80. 
where the fines are uncertain, the 
lord may not demand an unreason- 
able fine, 180. 

how determined what shall be a rea- 
sonable fine, ib. 

several fines must be assessed for se- 
veral copyholds, 181. 
copies of court rolls evidence of copy- 
holder's estate, 181, 2. 
in what court a copyholder must im- 
plead or be impleaded, 183. 186. 


COPYHOLD— continued. 

descendible according to the rules of 
the common law, unless the custom 
of the uiauor directs otherwise, 
186. 

not assets to charge the heir, t6. 
wife not dowable of, ib. 
husband cannot be tenant by the cur- 
tesy, of, ib. 

fine cannot be levied of, ib. 
every admittance of an heir to a 
copyhold upon a descent, amounts 
to a grant, 191. 

right of common by a copyholder in 
the soil of a stranger, how claimed, 
192. 

or in the lord's soil, ib. 
the heir of a copyholder enters before 
admittance, the lord cannot have 
trespass, 193. 

to what purposes an heir may enter 
before admittance, 193, 4. 

> tenant by copy shall do fealty to his 
lord, 194. 

the fee sipiple of a copyhold, limited 
on surrender to the use of his last 
will, remains in the copyholder, 
494. 

when the wife of a copyholder shall 
have dower, 95. 

QORNAGE, Tenure by, 

cornage of the king, graud serjeanty, 
274, 5. 

CORPORATE THINGS, 

what are, 6. 

CORPORATION, 

corporation sole cannot bind his suc- 
cessors, by alienation of lands, 
257. 576. 

cannot make or take homage, as a 
body politic, 458. 

the successors of what corporations 
bound by the statute of tines, and 
of w hat not, ib. 

not bound by descent cast, though 
no continual claim, 476, 7. 
in what cases the successor has re- 
medy for injuries done duriug va- 
cation, 467, 8. 

CURTESY of ENGLAND, 

whence derived, and why sa* called, 
81. 

to what place*} it extends, 82. 
estate in, how created, 85. 
whstt rfnarriage sufficient to enable a 
mail to be tenant by, 87, 8. 
idiot nu*y be tenant by, 88. 
or eunuch, ib. 

of what things the linshand shall be 
tenant by the curtesy, and of what 
hot, 88, 9. 

what seisin in the wife sufficient, to 
make the husband tenant bv, 89 
to 91. 



G70 


INDEX. 


CUKTESY of ENG LA ND — continued. 
what issue sufficient to entitle the 
husband to he tenant by, 92, 3. 
if the issue by possibility may in- 
herit, 83, 4. 109. 

if she commit felony before issue 
had, not, 92. 

whether the child must be heard to 
cry, 93. 

at what age a husband may be te- 
nant by, 96. 

tenant by, may vouch the heir, 86. 
is tenant to the avowry of the lord, 
ib. 

CUSTOM, 

construed strictly, JO. 
for one copyholder to have common 
or estovers, good, 170. 
not binding on those who are not 
bound to make claim, 189, 90. 
copyholder claiming right of common 
in the lord’s soil, must allege the 
custom within the manor, and can- 
not prescribe in his own or the 
lord’s name, 192. 1 

6f the custom of borough English, 
280. 

of different customs in different bo- 
roughs, 281, 2. 

must be by proscription, 283, 4. 
a prescription that every tenant 
within a manor who marries his 
daughter without licence, shall 
make fine, is void, 322, 3. 


D. 

DEATH, 

civil and natural, 11.3, 117. 
where the death of lessor or lessee, 
grantor or grantee, avoids a lease 
or grant, 147. 

DEKT, ACTION of, 
for rent, 124. 

lies against lessee for years after as- 
signment, 126. 489. 

DEED, 

rules for the construction of deeds, 
18. 

effect of the premises, in a deed of 
feoffment, 17. 381. 423. 
of the habendum , ib. 531. 
where a party shall be coimlvded by 
his own deed, 139, 40. 
sealing, when introduced^, 257, 425. 
all the parts of an indenture make 
butonedeed, 424. 
a writing, beginning litre indentura , 
not necessarily an indenture, ib. 
indenture sealed by the grantor only, 
is good, ib. 


D EE D — continued. 

the words in cujus rei testimonium , 
not necessary, 425. 
form of an indenture in the third 
person, ib. 

and in the first person, 426. 
indenture in the first person, when 
binding on both parties, ib. 
t in what cases a man may take and 
be bound by an indenture, though 
he never sealed the deed, 427. 
reasons why a deed pleaded must be 
shewed to the court, 428. 
prof ert, when necessary, and when 
| not, 485, 6. 

DEFAULT, 

recovery by default against a person 
in prison, may be avoided by writ 
of error, 471. 

DEFEAZANCE, 

derivation and meaning of the word, 

525. 

may defeat all things executory cre- 
ated by deed, 526. 

DEMESNE, 

extent of the word, 41. 

1 DENIZENS, 

the children of ail alien, had before 
denization, are aliens, 290. 
ami children born after shall inherit 
their father, ib. 

citizens of a conquered kingdom, 
become denizens of that kingdom, 
ib. 

DESCENT, 

to the next of blood, 23. * 

lineal descent: preferred to the col- 
lateral line, 21, 2. 

effect of corruption of blood, 23, 4. 
right of primogeniture, 24. 35. 
lineal ascent excluded, 21, et seq. 
distinction between cases of descent 
and purchase, 25. 

father, though next of blood, cannot 
inherit his son’s estate, 27. 
but may inherit to his sou’s uncle, by 
collateral descent, ib. 
to an heir, defeated by the birth of 
a posthumous heir nearer of blood, 
ib. 

in what cases the younger brother 
shall inherit to the exclusion of 
the elder, 28. 

collateral, in cases of purchase, the 
most worthy of blood preferred, 
30, et seq. 

heir must he of the whole blood, 23. 
except in case of the crown, 24. 
and in intailed lands, 36. 
sister of thp whole blood, preferred 
before brother of the half blood, 
36, 7. 

rule of possemo fratris, where it 
shall hold good, 38. 
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DESCENT — continued . 

brother of the half blood shall in- 
herit. the third part of which his 
father’s widow was endowed, be- 
fore the sister of the whole blood, 
after the death of the brother of 
the whole blood, 441. 
common law directs the descent of 
estates tail, <57. * 

DESCENT WHICH TOLLS ENTRY, 
the descent of what inheritances 
shall toll entry, 437, 8. 
the descent of what, estate shall toll 
an entry, 438, 9. 

where a collateral descent shall toll 
entry, as well as a lineal, '139, 40. 
title of entry by force of a condition, 
not barred by a descent cast, 4 so. 
nor title of entry upon a moi l main, ib. 
on endowment after descent cast, 
entry revives as to the wife s third 
part, 441, 2. 

hut not if bastard eigne die seised, 
and bis widow is endowed, 142. 
descent cast on the heir of a fetne 
disseisor, on the death of tenant, 
by the curtesy, is no bur to the 
disseisee, 442, 3. 

a descent cast on the disseisor, who 
enfeoffed his father, does not toll 
entry, 443. 

and where disseisor enfeoffs his "rand- 
father, and after the. land conics to 
the disseisor by descent, the entry 
revives, ib. 

or abatement bv the youngest son, a 
desce nt cast does not bar the eldest 
son, 113, 4. 

seats if the younger brother disseise 
the elder after entry, 443. 
so in ea^e of coparceners, 443, 6. 
on descent cast from bastard eigne, 
the mu her is barred for ever, 439. 
416, 7. 

this rule does not hold as to a bastard 
whose parents did not afterwards 
intermarry, 117. • 

nor where bastard eigne s possession 
is interrupted by tin- mill er's en- 
try, 449. 

entry not tolled by a descent cast, if 
the disseisee was at the time an 
infant, 449, 50. 

nor if the disseisee was at the time 
a feme covert ; , 432. 
unless she. was disseised before co- 
verture, ib. 

so entry is not tolled, if the ancestor 
was at the time of nou-sane me- 
mory, 433. 

where a descent to the heir of dis- 
seisor’s alienee, is afterwards avoid- 
ed by him by reason of infancy, 
the entry of the disseisee revives, 
433. 


DESCENT WHICH TOLLS ENTRY 

—continued. 

so if the disseisor enter upon the 
heir of the alienee for condition 
broken, ib. 

entry not tolled by a descent, by rea- 
son of the ancestor becoming pro- 
fessed, 436. 

descent cast is no bar in case of chat- 
tels, ib. 

entry not tolled by descent cast in 
time of war, 437. 

nor by a dying seised, and a succes- 
sion, 438. 

DEVISE, 

bow construed, 70. 
to a man and his heirs males, the 
devisee has estate tail, ib. 
of a devise by custom, 282,3. 
how far the intent of the devisor 
shall he carried into effect, 369. 

DIGNITIES, 

may he intailed, 9. 

DISABILITY, 

the several disabilities in law to the 
person to bring an action, 307, ct 
srq. 

DISCLAIM ER, 

iif the seiirnory, how made, 263. 
what persons may disclaim in the 
scignory, ib. 

DISCONTINUANCE, 

description of a discontinuance, 375. 
alienation in fee, by a body corpo- 
rate, sole seised, a discontinuance, 
576. 606. 

so i»y husband seised in right of his 
wife, ib. 

by tenant in tail with respect to his 
issue, 377. 

or with respect to a reversioner, or 
remainder- man, 37 8. 
cannot be a discontinuance where the 
reversion is in the king, 379. 
what act or conveyance by tenant 
in tail is a discontinuance of the 
estate tail, ami what not, 579 to 
582. 384, 3, 6. 391. 
release with warranty to a disseisor, 
no discontinuance in the case of an 
ecclesiastic, 581. 

nor in the ease of husband seised in 
right of liis wife^ ib. 
what act*!* conveyance of tenant for 
life, is a discontinuance of the re- 
version, a i*l what not, 582, 3, 4. 
there cannot he discontinuance of 
things that pass by way of grant, 
.386, 7. 

where a* grant of the reversion with 
.attornment of his lessee for life or 
years shall be a discontinuance, 
and where not, 587, 8, 9. 59 J. 
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DISCONTINUANCE E— confirmed. 

devise in fee by tenant in tail is no 
discontinuance, 589. 
feoffment, made by tenant in tail to 
the immediate reversioner, or re- 
mainder-man, is no discontinuance, 
689, 90. 

»ccus, if there be a mediate remain- 
der, 590. 

where the alienation of an abbot is no 
discontinuance to the successor, ib. 
where the estate which wrought the 
discontinuance is defeated by entry 
for condition broken, the discon- 
tinuance itself is avoided, 592. 
there ran be no discontinuance where 
the feoffor is an infant, 592, 3, 4. 
on discontinuance by lessee for life, 
it lessee’s estate be detci mined by 
surrender, the discontinuance is 
purged, 591. 

there can be. discontinuance if* the 
discontinuor was never seised by 
force of the inta?l, 591, 5, 6.608. 
nor if the grantee is not in of the 
gift of tenaut in tail, 596. 
where the alienation of a parson, &c. 
shall be no discoptiruiance to the 
successor, 596 to 601. 
of discontinuance by a bishop, 1 606. 
by a dean sole seised, or not, ib. 
diversity herein as to a feoffment by 
an abbot, or by a dean and chap- 
ter, 606, 7, 8. 

See more as to Discontinuance . 

608, 9, 10. 

DISPARAGEMENT, 

what is a disparagement to a ward in 
chivalry, 219. 222. 

DISSEISEE, 

remedies of the disseisee to recover 
possession, 487, 8. 
consequences of a feoffment by, after 
a descent cast, 488. 
effect of a fine by, ib. 
to what purposes in judgment of law 
disseisee hath the land, 490. 
DISSEISIN, 

what shall be a disseisin of a rent- 
service, 347. 
of a rent-charge, ib. 
of a rent-scck, 348. 
forestalling, ib. 

by one to the. use of another, cestui 
que use by agreement becomes a 
disseisor, 366. 
what disseisin is, 

DISTRESS, 

by lessor of a term of years, 1S7, 8. 

divorce, 

divorces are of two kinds, d vinculo 
matrimonii, and a nunsn el. tkoro t 433. 


DOWER, 

what things necessary for the con- 
summation of, 95. 

what proportion of the husband's 
lands the wife shall have, and why, 
95, 6. 98. 

at what age the wife may have, 96. 
of wh^t seisin of the hnsband the 
wife shall be endowed, 97. 
what marriage is sufficient to entitle 
the wife to dower, 99. 
of dower ad ostium ecclesia , 98 to 100 . 
at what age the husband must be, 99. 
of what estate the husband must be 
seised, ib. 

how dower ad ostium ecclesite must be 
made, 100. 

pf what estate such dower may be 
made, 99. 107. 

where the wife shall enter into her 
dower after her husband's death 
without assignment, and where 
not, 100. 105. 

of dower ex assensu patris , 101, et 
r seq. 

by whom such endowment may be 
made, 101, 2. 

the husband need not be of full age, 
107. 

at what time the wife may enter into 
such dower, ib . 

whether such endowment may be 
made after marriage, and with 
whom, 102. 

in the case of gavelkind lands, or 
borough English, ib. 
assent of the pareut, how proved, 
103. 

of what lands of the father the son’s 
wife may he endowed, ib. 
whore the wife may disagree to dower 
ad ostium ecclesice , or ex assensu 
patris, 103, 4. 

how her election is determined, 104. 
where the wife shall have dower 
assigned by metes and bounds, and 
'where not, 106. 

the wife shall be endowed of lands 
held in common, ib. 
not of lands in joint-tenancy, ib. 
of dower de la plus beale, 108, et seq. 
in what ease it is, 108. 
what is necessary to complete it, ib. 
against whom the writ of dower in 
such case may he brought, 108, 9. 
in what courts it may be brought, 
109. 

how long the judgment and dower 
last, ib. 

how far it is necessary that the issue 
of the wife may by possibility in- 
herit her husband’s lands, in order 
to entitle her to dower, lio, 11. 
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DOW ER— continued . 

diversity between dower . which a 
woman has from her husband, as 
heir, or as a purchaser, 111, 12* 
where the wife shall lose her dower 
by the attainder of her husband, 
112, 13. 

by custom, how it shall be taken, 10. 
of dower by custom in particular 
boroughs, 281. 

in the case of borough English, 282. 
estate of tenant in dower, is quodam- 
modo a continuance of her hus- 
band's estate, 442. 
may not be assigned, reserving rent, 
or with remainder over, ib . 

BUM FUIT INFRA jETATEM, 
by whom such writ lies, 454, 5. 
when it must be brought, 502. 

DUM FUIT NON COMPOS MEN- 
TIS, 

by whom such writ lies, 454, 5. 

E. 

ELEGIT, 

what may be put in execution by, 11. 
construction of the statute 13 E. 1. 
c. 18, 395, 6. 

does not extend to copyholders, 396. 
how the inquisition should be made, 
ib. 

EMBLEMENTS, 

tenant for years, when entitled to, 
155. 

or tenant for life, or his executors, 
after the estate determined, ib. 
or the executors of husband of the 
wife's land, ib. 

or the lessee for years of tenant for 
life, aft«r the determination of his 
lessor's estate, 155, 6. 
or after the determination of his own 
estate, 157, 159. 

ENTRY, 

to whom entry or re-entry may be re- 
served, 407. 

ESCAPE, 

if a prisoner marry a woman, guar- 
dian of a prison, this is an escape, 
118. 

ESCHEAT, 

derivation of the word, 34. 
in what cases land shall escheat for 
want of heirs, 33, 4. 

ESCUAGE, 

different kinds of, 42. 
what it is, 203, 4. 
whence derived, 204. 
tenure by, for Scotland and Wales, 
is extinct, 188. 204, 5. 


| ESCUAGE— continued. 

what services tenant by, is bound to 
perform, 205, 6. 

tenant may send a substitute, 206. 
how the forty days* service shall be 
estimated, 207. 

assessed by parliament, 207, 8. 210. 
draweth to it homage, 208. 
is certain or uncertain, 209. 
tenant by cscuage, holding of several 
lords, must supply a substitute to 
both, or to one, if he serve the 
other in person, 210, 11. 
what remedy the lord has for default 
of his tenant, 211. 
how it shall be tried, if the tenant 
aver that he hath performed the 
service due, 212. 

ESTATE TAIL, 

signification and derivation of the 
word “ tail," 50. 

object of the statute de donis condi - 
tionulif/us , 51. 

consequences of the rule that the 
will of the donor be observed, 51, 
52. 

if tenant in tail die without issue, 
the donor may enter as in the re- 
» version, 54, 5. 

and the fee simple remains iu the 
donor, 55. 

he in reversion or remainder expect- 
ant on estate tail, shall have error 
on judgment against tenant in tail, 
56. 

donee is tenant to the donor, ib. 
what services donee shall pay to the 
donor, ib. 

* when release of services by (he lord 
paramount to the donor shall not 
benefit the donee, 56, 7. 
estate tail cannot be of copyhold 
lands, 57. 67. 

a gift to a man married, and a woman 
married, a good tail, 63. 
to a man and two women, not good, 
64. 

to a father and daughter, brother 
and sister, mother and son, how 
it shall enure, ib. 

what words necessary to create an 
estate tail, 70, 71. 

word of the u body," not necessary in 
a devise, 70. 

in \v fiat way an estate tail male shall 
descend, 65, 6. 

barrel by a common recovery, 73. 
incidents to aq estate tail, 75. 

ESTATE TAIL AFTER POSSIBI- 
LITY, 

description of estate in tail after 
possibility, 76. 
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ESTATE TAIL, See. — continued . 

in what respect .such estate differs 
or agrees with an estate for life, 
76 to 78. 

tenant in, not liable for waste, 77. 
ESTATE ron LIFE, 
different kinds of, 114. 
is a frank -tenement, 119. 
when an estate for life shall be by 
operation of law, without express 
words, for life, 1 14, 15. 
estate for his own life, and pur auter 
may exist at the same time, 

1 16. 

power of tenant for life at common 
law, 120, 1. 

may make leases for twenty-one. 
years, 122 . 

executors of, entitled to the emble- 
ments, 155. 

ESTATE for YEARS, 
nature of, 128. 
bow it shall descend, ib. 
weakness of, at comm on -law, ib . 
in what thing it must consist, 128. 
how created, 110 , vt seq. 
eoinmenees by entry, 125. 
whether rent must be reserved on a i 
lease for years, ih . 
effect of an assignment of, 126. i 
lessee for years of a lessee for life, 
entitled to the emblements after 
the determination of his lessor’s 
estate, 155, 6. 

but not entitled to the emblements 
after the determination of his own 
estate, 1 57 , 9. 

ESTATE at WILL, 
description of, 149. 
how created, 150, 160. 
how determined, ib. 152, 3, 4. 
to create a tenancy at w ill, the lessee 
must have possession, lot. 
such estate is less than an estate for 
years, but greater than estate at 
sufferance, ib. 

rent may be reserved on a lease at 
will, ib. 166. 

tenant at will entitled to emblements, 
154, 6. 

unless bis estate is determined by his 
own act, loo. 

but be may not lay them upon the 
land, 156. 

is entitled to free entry, egress and 
regress, to carry away the emble- 
ments, 157. 

extent of the words u free egress and 
regress,” 158. 

what utensils or fixtures a lessee at 
will may remove, i6. 
tenant at will liable for voluntary 
waste only, 161. 

what repairs he must do, 16 J, 2. 


ESTATE at SUFFERANCE, 

cannot be eularged by release, 151, 

49'/. 

no remedy for rent against tenant at 
sufferance, 152. 

tenant at sufferance may have a writ 
of trespass, 496. 

whether he may distrain for damage 
feasant, ib. 

ESTOPPEL, 

the nature of estoppels, 620. 

EXCHANGE, 

between tenant for his own life and 
tenant pur auter rit\ not good, 115. 
of lands, in the same or different 
counties, how made, 144. 
good, without livery and seisin, 145. 
except the lands be in several 
counties, ib. 

what, exchanges arc good, 146. 654. 
must be executed in the life of the 
parties, 147. 557. 

EX< COMMUNICATION, 

how far it disables a person from 
bringing an action, 615, 16. 
by whom, and how, excommunica- 
tion should be certified, ib. 

EXECUTION, 

in what eases the body of a defend- 
ant was liable to execution in per- 
sonal actions at common law, 518. 
EXECUTOR, 

of bis own wrong, shall not retain, 
119. 

office and duty of an executor, 465. 
executors may retain the goods of 
the testator, and pay the value to 
his use, ib. 

what things shall go to the executors, 
and w hat to the heir, 664, T>, 6. 
not liable to action of account, 242, 6. 
except where the testator is debtor 
to the king, 246. 

EXTINGUISHMENT, 

rent charge extinguished by pur- 
chase bf part of the land, 866, 4. 
aliter of a rent-service, 664. 
homage and fealty not extinguished 
if the lord purchase part of the 
land, 885, 6. 

on grant of the services to tenant in 
fee, the services are extinguished, 
55 1 . 

what tilings are subject to extinguish- 
ment, ib. 

F. 

FEALTY, 

what it is, 201. 
how done, ib . 

difiers from homage, 201, 2. 
to coparceners, how done, 202. 
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F E A LTV — continued. 

incident to every tenure, except frank - 
ainmign, 247, 8. 

to be done by lessee for life or years, 
248. 

FEE, 

signification and derivation of the 
word, 4. 

when the word “ fee ” is used, fee 
simple is intended, 379. 

FEE SIMPLE, 

estate in, absolute or determinable, 
5, 31. 

determinable in two manners, ib. 
conditional or (jualificd, ib. 
of what things an estate in, may be, 
■>» 6. 

the word “ heirs ’* necessary to pass 
an estate in, IS. 
exceptions to this rule, 19, 20. 

FEM K covert, * 

may purchase in her own name, un- 
Icns her husband dissent, 386. 
when barred by her confession con- 
cerning her inheritance, 620. 0 

who has power to examine a ffone 

covert, 620, 1. 

a statute acknowledged by husband 
and wife, void as unto her sur- 
viving, 621 . 

where the wife shall be examined* or 
not, before a fine is taken, ib. 
FEOFFMENT, 

what, passes by feoffment, with livery 
and seisin, 483. 

FINE of LAND, 

effect of, by tenant for life, 121, 2. 
woman, where barred of dower by 
fine, in her husbands life, 121. 
effect offfme l>y disseisee, 438, 300. 
by one coparcener or an abator, 446. 
lessee for years bound by non-claim 
on a fine with proclamations, 436, 
437. 491. 

secus as to one who has only a future 
interest, 49 L # 

FORCIBLE ENTRY, 

for what things a man may have a 
writ of, 12 . 

FORFEITURE, 

entailed lands forfeited only for life 
of tenant in tail/ by attainder in 
prtemmnre , 73. 

copyhold lands, how forfeited, 17.3, 4. 
forfeitures not favored in law, 174. 
remainder-man for life may enter for 
a forfeiture by first tenant for life, 
460, 1. 

secus in the case of copyhold lands, 

,461. 

FORMEDON IN DESCENDER, 

where it lies, 172. 


FRANK- ALMOIGN, 
description of, 249. 
who may hold lands in, 230. 
what form of words necessary to 
create, 249. 231. 

what services due by this tenure, 
231, 2, 3. 

what remedy the lord has for such 
services, 233, 4. 

differs from tenure by divine service, 
254, 5. 

diversity between tenant in frank- 
almoign, and tenant in frank -mar- 
riage, as to fealty, 235, 6. 
is changed into socage tenure by 
fealty, by alienation, 236, 7, 8. 
or in ease of escheat of the mcsnalty, 
under which the tenure in frank- 
almoign is held, 260. 
cannot he created at this day by a 
common person, 238, 9. 
the lord is bound to acipiittal, and 
* warranty, 260 . - 

FRA NK-M ARRJ AGE, 

gift in, was at the common law be- 
fore the statute dc donis conditio - 
rittlibus , 33. 

estate in, how created, ib. 
may be given after marriage, ib. 
yith whom it may be given, ib. 61. 
gift in, remainder to a stranger, not 
good, 38. 

uliUr of a remainder in tail, ib. 
incidents to an estate in, ib. 
gill in, reserving rent, void, 39. 
degrees in, how computed, ib. 
whether the widow of the issue in 
he fourth degree, shall pay the 
.bird part of a rent reserved, for 
the third part with which she is 
endowed, 60. 

effect of divorce on an estate in, 79. 
what services tenant in frunk-m«u*- 
riage shall perform, 233, 6. 

FREEHOLD, 

description of a freehold in law', 483, 
| 484. 


G. 

GAVELKIND, 

heirs in, may have account against 
their guardians, after the age of 
fiftcoy, ^41. . 

of the reason of the custom of gavel- 
kind, 523 # 4. 

GRAND SEKJEANTY, 
description of, 270. 
why so called, ib. 

of the place where this service is to 
. be performed, 271. 274. 
incidents ol this tenure, 271,2. 27 6. 
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GRAND SERJEANTY— continued. 
how it differs from the tenure of the 
king by knight f 8 service general, 
272, 3. 

of the relief due, 273, 4. 
tenure by cornage of the king, is 
grand serjeanty, 274, 5. 
tenure of the king to find a man for 
the war, grand serjeanty, 275. 

GRANT, 

taken most strongly against the 
grantor, 115. 

but there is an equity in grants, so 
that they shall not be taken so 
strongly against the grantor, as to 
be unreasonable, 542. 


HOMAGE A NCESTR EL— confirmed, 
corporation sole cannot disclaim, 265. 
the tenure is destroyed by alienation, 
167. 266. 

tenant by homage and fealty not 
bound to repeat his homage, 267, 8. 
nor to the alienee of the seignory, 

268. 

aecu» in case of a recovery against 
his lord, ib . 

how and where the tenant should 
tender his homage, 269. 
if the lord refuse to receive it, he 
cannot afterwards distrain, ib. 270. 


II. 

HABENDUM.— Sec Deed. 

in a lease for life how it forme Jy * 
was, 113, 14. 

HEIR, 

• a good word of purchase, 15. 

where a person to be heir must make 
himself heir to him last actually 
seised, 27. 46. 

HEREDITAMENT, 

what is, and what is not, 10, 11. 

HOMAGE, 

how made, 195, 6. 
whence derived, 196. 
how an abbe or prior shall do ho- 
mage, 197. 
or a woman, ib. 

how done for lands holden by hus- 
band and wife jointly, 198. 
when husband and wile shall join in 
doing homage, 198, 9. 
draws to it fealty, 199. 
how done when the tenant holds 
lands of several lords, 200. 
who shall do homage, ib. 
how done to the king, 202. 
to coparceners, ho w~ done, ib. 
may be parcel of the service of so- 
cage tenure, 233. 

HOMAGE ANCESTREL, 
description of, 261. 
obligations which it imposed on the 
lord and tenant, ib, 
consequences of this tenure, ib, 
the lord bound to warranty and ac- 
quittal, ib. 2 62. „ 

how the tenant shall have benefit of 
the warranty, 262, 3, 4. 
how the tenant may compel the lord 
to accept his homage, 263. 
the lord's seignory extinct on dis- 
claimer, 264, 5. 

disclaimer must be in court of re- 
cord, 265. 


I. 


INCIDENT, 

that which is incident to another 
thing, passes by grant of the thing 
itself, 209. 

but in some cases they may be se- 
vered by grant, 210. 

INCLOSURE, 
what it is, 347. 

INFANT, 

whether an infant may have an ac- 
count from his guardian, within 
age, 222. 

what things an infant cannot reverse 
on coming to full age, 358. 
not bound by a fine of lands, 450. 
nor by a judgment in a writ of right, 
ib. 

shall not be imprisoned under stat. 
West. 2. c. 25, if he vouch a re- 
cord, and fail, ib. 

nor if he plead joint-tenancy in as- 
sise, and the plea be found against 
him, ib. 

nor under the statute West. 2* c. 11, 
if in account before auditors, as 
bailiff, he be found in arrearages, 
451. 

nor under statute of Merton, c. 6, 
for the king’s fine, on conviction of 
ravishment of ward, ib. 

See more as to Infants , ib. 
bound by the statute of repairs and 
waste, ib. « 

where bound by a condition in fait or 
in law, 452. 

if an infant bring error to reverse a 
fine, and before judgment he comes 
of full age, in conseqnence of an 
adjournment of the court, this shall 
be no default in him, 47 6. 
in how many ways an infant may 
avoid his own feoffment, 502, 3. 9 

on lease for years, remainder to an- 
other for years, by an iufant’s ac- 
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INFANTr^ttRMtf. 

cept&nce of rent at full age, from 
the first tenant, is a good assent 
to the remainder, 549. 

• who shall take advantage of the non- 
age of an infant, to avoid his feoff- 
ment, and who not, 592, 3, 4. 
INHERITANCE, 

meaning of the word, 39. 
INTENTION, 

of the parties, over- ruled by the con- 
struction of law, 14. 

In what cases the law will give effect 
to, 14, 15. 


J. 


JOINT-TENANTS, 

description of, 365. ♦ 

how they differ from parceners, 366, 7, 
where there may be a joint- tenancy 
without survivorship, 369, 70, 1. 
where two may have joint estates for 
their lives, and several ii/berit- 
ances, or the inheritance to one of 
them, 370, 1, 2. 

where the charges of one joint-te- 
nant, avoidable by his companion, 
shall he good against his companion 
surviving, 372, 3. 

a devise by one joint-tenant void 
against his companion, 373, 4. 
seised per my el per tout , 374. 
of attornment by one joint-tenant, 
374, 5. 

where a lease for years by one joint- 
tenant, shall be good against the 
survivor, 375, 6. 

where a partition between joint-te- 
nants shall be good, 376. 
baron and feme shall only have the 
moiety of a joint estate granted to 
them and a third person, 376, 7. 
where by partition between joint- 
tenants, a warranty shall be de- 
stroyed, and where not,* 377, 8. 
an alien and subject born purchase 
lands in fee, they are joint-tenants 
until office found, 381. 


K. 

KING, 

bound by the statute de donis con - 
ditiomlibu*, 64. 
cannot grant bis crown, 209. 
KNIGHT, 

what is a knight’s fee, 204. 
what is the proper furniture of a 
knight, 206. 


KNIGHT’S SERVICE, 

description of tenure by, 213, 14. 
draws to it ward, marriage, and re- 
lief, ib. 

tenant by, need not hold by cscuage, 
225. 


L. 

LACHES, 

where a man non compos mentis , shall 
he barred by his own laches, or 
not, 454, 5. 

LAND, 

different kinds of, 6, 7, 
what passes by the word u lands ” in 
a grant, ib. 
or in a lease, 7. 

LAW of ENGLAND, 

consists of three parts, 47. 

LEASE, PUR AUTER VIE, 

within the stat.’ 32 H. 8. c. 28. 116. 
of lands, excepting the trees, the 
soil excepted also, 7* 

LEASE von YEARS, 

to commence in futuro 9 effect of, 125. 
136, 7. 

what certainty necessary to make a 
, good lease for years, 127, et scq.' 
where a lease for years, made during 
the life of tenant for life is good, 
132, 3. 136. 

of leases made by ecclesiastical cor- 
porations, 134, 5. 

of leases made under the stat. 32 H. 8. 
c. 28. 135, 6. 

where the lessee may or may not deny 
the lessor’s title, 139. 
lessee may enter after the lessor’s 
death, 147. 491. 

or may grant over his right, 491. 

LIVEKY and SEISIN, 

when requisite, 140 to 143. 
not in exchanges, 145. 
how made, 141, 2, 160, 1. 
livery in one county, its effect in an- 
other, 144, 5. 

of lands in one county, in the name, 
of all the lands in the same county, 
463. 

may in divers cases be .made within 
the view, 464. 

to one in the* name of himself and 
another, when good nnto both, 630* 


M. 

MANOR, 

origin and description of a manor, 164. 
how created, ib. 

cannot be created at this day, ib. 
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MAN OR— continued, 

may be divided into two manors, 

164, 5. 

how destroyed, 165. 
grantee of the inheritance of all the 
copyholds of a manor, may hold 
court to accept surrenders, ike. 

1 65. 

every manor consisting of freehold 
and copyhold tenements, lias two 
courts, 166. 

MARRIAGE. — See Ward. 

of the degrees of, by the Levitical 
law, 61, 2. 

what marriages lawful, 87. 96. 
what void or voidable, ib. 
is incident to knight’s service, 213. 

215. 

the heir may he married by his an- 
cestor holding by knight service, 

21 6 . 

where the lord shall not have the 
second marriage of a ward, if tlrti 
ward disagree, or the marriage is 
annulled, 217, 18. 

an infant ward may afterwards dis- 
agree to a marriage, 218. 
when the lord shall have the single, 
or double value of tlic marriage of 
his ward, 223, 4, 5. 
liow such value may be recovered, 
225. 

MARSHAL, 

derivation of the word, 212. 

MINKS, 

are parcel of the fiunk-tcucmcnt, 7. 
of gold and silver belong to the king, 
ib. 

when the y pass in a lease by the 
word “ lands*’, ib. 
of gold may be granted by the crown, 
210 . 

N. 

NON-CLAIM, 

statute of, 122. 

NON COMPOS MENTIS, 

whether be can plead bis own dis- 
ability, 453, 4. 

the several sorts of non compos mentis , 
ib. 

NOTICE, 

of what things <a person must take 
notice at his peril, 144. 
divided into express, and- notice in 
law, 563. 

o. 

OATH, 

how administered to different per- 
ilous, 199* 


OUTLAWRY, 

in what actions outlawry may be 
pleaded in disability of the person, 
307, 8. 

bow it should be pleaded, ib. 

P. 

PARSON, 

how far the acts of an incuniheut 
binding on his successor, 138, 4. 
who said to be a parson impersonee , 
597. 

whAt writ a parson may have in his 
politic capacity, 599. 
whether the fee simple of the par- 
sonage is in abeyance, 599, 60(>, 1. 
where a rent granted by the patron 
and ordinary, in time of vacation, 
shall bind the succeeding parson, 
60JL 

how a person may become parson of 
a church, 602, 3, 4. 

PARTITION, and PARCENERS, 

| parceners, whence so called, 349. 

| description and division of, ib. 

who may be, 350. 355. 
the. several ways of making partition, 
350, et scq. 

of the judgment on the writ de par - 
titione J admit d, 352, 3- 
of the proceedings under such judg- 
I ment, 353. 

partition by agreement may be made 
without deed, 145. 354. 
seats between joint-tenants, ib. 
where a rent, ike. granted for owelty 
of partition, shall be good without 
deed, .354, 5. 

bow the heirs of two coparceners 
joining in a feoffment in fee, shall 
inherit a rent: reserved, 355. 
rent reserved for owelty of partition, 
is a rent-charge, ib. 
where partition made may be defeated 
by the issue of either, 356. 

4 wlie^e partition made by parcener’s 
husband is binding, or may be 
avoided, 356, 7 f 

where an infant parcener may defeat 
a partition made during her non- 
age, 357, 8. 

liow assent or dissent to such par* 
tition expressed, 358. 
where the issue of one parcener shall 
enter into the moiety of lands in 
tail allotted to the other parcener, 
359, 60. 

where on the eviction of part of the 
land allotted to one parcener, she 
may enter into the part allotted to 
the other, 360, 1 . . 
parcener by the custom described, 
361. 
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PARTITION, and PARCENERS.— 
continued . 

the manner of partition in hotelipot, 
ami where such partition shall he 
made, and where not, 361, 2, 3, 4. 
of partition between three parceners, 
one to hold in severalty, the others 
in coparcenary, 364, 5. 
where parceners shall join in an assise, 
589, 90. 

PETIT SERJEVNTY, 
description of, 270, 7. 
is but a socage tenure in effect, 277. . 
consequences of this tenure, 277, 8. 
must be of the king, 278. 
PLEADING, 

advantages of a knowledge of, 40, 1. 
customs in pleading to be observed, 
191. 

the heir of a copyholder cannot plead 
that his father was seised in fee, 
and that he died see rd, ivc. 1!>1. 
how a feoffment, gift in tail, or lease 
for life, shall be pleaded, .‘>94. 
how a lease or grant of a chattel real 
or personal, ib. # 

object and office of the declaration, 

j . 

modi) et for mil, when mere words of 
form, 506, 7, 8. 

PLEIHi ES, 

given by the plaintiff, that he had 
good cause of action, 183, 4. 

PR /EC l PIC QUO*) RKODAT, 
against whom maintainable, 628. 

PR AC MU N I R E, 

disabilities of a person attainted in 
pra'ittuttire, 311. 

occasion of making the first statute 
of, 311, 12. 

what a person shall forfeit by such 
attainder, 312. 

PREMISES.— See Deed. 

PREROGATIVE.— See /v/ng. 

the king may have account against 
executors, 243. 

PRESCRIPTION, • 

a copyholder claiming right of corn- 
mon in the soil of a stranger, must 
prescribe in the name of the lord, 
191. 

prescriptions are of two kinds, 284, 5. 
in what cases a man should prescribe 
in a (jue estate, and when in himself 
and bis ancestors, 296, 7,8. 
prescription in which the person claim- 
ing the prescription is to be his own 
judge, had, 324, 5. 

PRESENTATION, 

in time of war, and institution and 
induction in time of peace, shall 
not put the patron out of posses- 
sion, 457. 


PRIVIES, AND PRIVITY, 

the several sorts of privity, 455. 542. 
where privies in estate* or in law 
shall or not take advantage of the 
infancy of another, ib. 

PROFESSION, 

to what purposes a profession hath 
the effect of a natural death, and 
to wliat not, 313, 14. 
of the remedy which a guardian has, 
if his infant ward enters into re- 
ligion, and is professed, 318, 19. 

PROVISO, 

good at the beginning, may after- 
wards become void, 332. 

PURCHASE, 

what it is, 43. % 

consequences of the division of pur- 
chase ami descent, ib. 66. 
wliat is a good name of purchase, 44, 
43. 


It. 

RECOVERY, and COMMON RE- 
COVERY, 

foundation of common recoveries, 120. 

» common recovery against tenant for 
life a forfeiture, ib. 

RECOVERY, 

where remainder-man bound by re- 
covery against tenant for life with 
warranty, &c. 120. 
a common assurance of lands, 268. 

RELEASES, 

by deed, to a diseissor of a copyhold 
estate, not good, 182. 
nor of the reversion to a lessee of a 
copyholder, ib. 

where a release shall enure to put an 
estate from the releasor to the re- 
leasee, 385, 6. 

where a release to one of two dis- 
seisors shall enure to the releasee, 
386. 

where a release to one feoffee of the* 
disseisor shall enure to both, ,i87. 
where a release to lessee, for life of 
the disseisor, shall enure to him in 
remainder, 38P", 8. 
by tenant for life to the disseisor with 
warranty, where it hinds those in 
rev* i Sion of remainder, 121, 2. 
where a release to one trespasser shall 
he available to his companion, 428. 
release by infant executor, not bind- 
ing without full satisfaction, 454. 
different sorts of releases, 479* 
what things may he released, 479, 80. 

• form of a release, 480. 
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RELEASES —continued. 

what things are necessary for a good 
release, 481. 

what words are necessary, ib. 
what in a release of a copyholder to 
his lord, ib. 

release of a future right not binding, 
ib, 482. 

a possibility cannot be released, 482. 
different power of a release, and feoff- 
ment with livery and seisin, 483, 
579. 

release to a person having a freehold 
in deed or in law, is good, ib, 484. 
or if the releasee have a reversion, 
484. 

or remainder, ib, 48 5. 

seeus to a person having only a bare 

• right, 485. 

if made to a reversioner or remain- 
der-man, ib. 

enures to the particular tenant, ib. 
it e converso , ib. 

release of right of seignory, by the 
lord to his tenant, being disseised, 
is good in respect of privity, 486 , 7 . 
of right, by the donor to his donee 
in tail, Ac. being disseised, is 
good to extinguish the rent, 487. 
so a release to lessee for life, afler 
disseisin, enures to extinguish the 
rent, though not by way of enlarge- 
ment, 488. 

of right of seignory, by the lord to 
very tenant, after feoffment in fee 
by him, is void. ib. 
reason of the difference between this 
case and that of very tenant being 
disseised, 489. 

release to lessee for years having but 
an inter esse termini , is void, 490, 1. 
secus if he is in possession by force of 
the lease, ib. 

release to tenant at will, good, 491. 
151. 

secus as to a tenant at sufferatice, 492. 
151. 

a cestui que trusty holding at the will 
of his trustees, capable of a re- 
lease by enlargement, 493, 4. 
on release of all the right to lessee 
for years, an estate for life passes, 
495. 

but to a release enlarging an estate 
into a fee, words of inheritance 
are necessary ^ ib. 

diversity hcreitj between a release 
d* enlarger Vestals, an<J releases by 
extinguishment, milter Vestate and 
mitter le droit , 496„7, 8. 
on release to lessee for years, by te- 
nant in tail, to lessee and his heirs, 
an estate for life of tenant in tail 
only passes, 495. 


RELEASES*— continued. 

release de mitter Vestate , to whom to 
be made, and how it shall enure, 
495, 6. 

being made for an hour, is as good 
as if made in fee, 496. 
release to one of two disseisors enures 
to him alone, 498. 

to two feoffees of a disseisor, enures 
to both, ib. , 

to a subsequent disseisor, it entires 
to him, and defeats all mesne es- 
tates, 499. 

if made to the alienee of disseisor’s 
tenant for life, it enures to him in 
exclusion of the disseisor, ib. 
made by disseisor's son (iiis entry 
being lawful) to an abator of the 
heir of the disseisor, it enures as 
a bar to the heir, ib. 500. 
made to the disseisor’s feoffee on con- 
dition, the condition is not avoided, 
600. 

being made to disseisor, rent-charges, 
&c. previously granted by him, are 
not avoided, 501. 

being made to the heir of the alienee 
of an infant disseisor, in a writ of 
right brought by disseisor against 
the heir, the mise being joined on 
the mere right, it shall be found 
for the releasee, 50 1 , 2, 3, 4, 5. 
how a release by way of extinguish- 
ment shall enure, 504. 
release de mitter le droit , to one not 
having the freehold, when good, 

510. 

to vouchee having entered into war- 
ranty, 511. 

where a release of actions personal 
shall be a good bar in actions real, 
where damages are to be recovered, 

511, 12. 

release of actions real is no pica ex- 
cept he be tenant of the freehold 
at the time of the release, 512. 
whether a release of actions real to a 
reversioner, is available in an ac- 
tion against tenant for life, ib. 5 13. 
but by a release of all actions real, a 
right of entry is not released, 513. 
a release of all covenants to a cove- 
nantor bound by obligations, does 
not release the obligation, 514. 
where by a release of all actions the 
right is not, released, 513, 14. 
secus of a release of all demands, 514. 
whether a release to a disseisor who 
has enfeoffed others to his use, can 
be pleaded to a writ of entry in 
nature of an assise brought by dis- 
seisee, 514, 15, 16. 
release of all actions real and per- 
sonal, no bar to an appeal, 516'. 
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K ELEA SI'S — continued. 

seem as to a release* of all actions, 516. 
or of all appeals, 5 1 7 . 
diversity in case of an appeal of 
mayliem, wherein damages are re- 
coverable, ib. 

release of personal actions, no bar to 
a writ of error to reverse outlawry, 
ib . 

secus as to a rclcafe of a writ of error, 
ib. 

if plaintiff releases the debt and all 
executions to a man condemned in 
debt in execution, and the. defend- 
ant release to him all actions, the 
defendant may still have audita que- 
rela. ib. 

release of all actions, no bar to an 
execution, ih. 518. 

secus if pleaded to a scire Jacias on 
the judgment, 519. 
or in a fine, 519, 20. * 

as to a release of all executions, 520 . 
extent of a release of all demands, 
520, 1. 

or of all quarrels or controversies, 

521, 2. 

of a release of all actions to obligor 
of a bond before day of payment, 

522. 

of a debt by an executor before proof 
of the will, ib. 

secus of a release to lessee before 
rent due, ib. 523. 

RELIEF, 

due to the lord by tenant by knight’s 
service, 225, 6. 

where the lord lias had wardship and 
marriage, he cannot have relief, 226. 
how recovered by the lord, 226, 7. 
by whom relief is payable, 227. 
what shall be paid for relief, 225, 6. 
228. 

what by tenant in socage, 244, 5. 
at what time relief is payable by te- 
nant in socage, 245. 
when the services are not annual, no 
relief is due by tenant in %ocage, 
246. 

in what cases the lord ought not to 
distrain for his relief immediately, 
ib. 

of the relief due by tenant by grand 
serjeanty, 273, 4. 

REMAINDER, 

must commence at the same time as 
the particular estate, 115. 559, 60. 
may depend on a lease poll for life or 
years, 143. 

in case of a devise of lands for life, 
with remainder in fee, if tenant for 
life refuses, the remainder is good, 
569. 


REMITTER, 

description of, 610, 1 1 . 
where tenant in tail disseises his dis- 
couiimiee, and dies seised, his issue 
is remitted, ih. 

though the discontinuec be an infant, 
612. 

where the heir of disseisor, in by de- 
scent, makes a lease to ,1.S, with 
remainder for life or in fee, to the 
disseisee, the disseisee is remitted, 
ib. 

where tenant in tail enfeoffs his issue 
within age, on his death his issue 
is remitted, ib. 

secus if the issue; was of age at the 
time of the feoffment, 617. 
what charges by the issue shall he 
avoided by remitter, and what not, 
612, 13, 14. 

where action without, right, or right 
without action, shall work no rc- 
# mitti r, 615, 16. 

where a moiety of the lands discon- 
tinued, descending upon the issue 
in tail, shall be a remitter only for 
such moiety, 61 6, 17. 
where descent of the possession, as 
well as of the right, necessary to 
work a remitter, ib. 
on descent to one of two disseisors; 
9 he is remitted lo the whole, 617. 
on issue in tail within age marrying 
with feme discontinues, he is re- 
mitted, 618. 

secus if he were of full age, ib. 
or if a daughter, issue in tail, marry 
a man who was discontinuec, ib. 
where the husband discontinues, and 
retakes to himself and his wife 
during liis life, the wife is remitted, 
612, 619. 

but the husband is estopped, 619. 
though the wife may pray to he re- 
ceived, and shew how she is in of 
her remitter, 620. 

and it is a remitter, though the. dis- 
* continue** makes a lease to the hus- 
band and wife for their lives, by 
deed indented, ib. 
or by tine, ib. 

where the issue in tail of full ago 
takes husband, a lease to her and 
her husband by the discontinuee, 
is a remitter, 621. 

where a man shall )>c remitted against 
Ins owy discontinuance ami re- 
prisal, 622. 

where a rcgn'ittcr to the particular 
estate shall be a remitter to all ill 
the reversion or remainder, 622, 

623, 4# 

where *after a recovery by default 
against a feme, a lease to her and 
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REMITTER — continued • 

her husband shall be a remitter to 
the feme, 623. 

where the discontinucc of the hus- 
band enfeoffs the husband and wife, 
and a Rtranger, the wife is re- 
mitted to a moiety, 624. 
on discontinucc of the wife’s estate, 
enfeoffing the wife in her husband’s 
absence, the wife is remitted, 625. 
where covin in the husband and wife 
to disseise the discontinucc, and 
enfeoff them, shall hinder the re- 
mitter to the wife, 626. 
on remit I er, a condition annexed to 
the wrongful estate is avoided, 627. 
where the husband discontinues, and 
retakes for life, remainder to his 
wife, she is remitted on her estate 
coming into possession, ib. 
so if tenant in tail lets to his eldest 
soil for life, remainder in tail to his 
youngest son, both being of ago, 
on death of the father and eldest 
son, the youngest is remitted, 629. 
so if disseisor’s heir lets to one for 
life, remainder to disseisee, on death 
of tenant for life, disseisee is re- 
mitted, ib. 

if tenant in tail makes a feoffment to 
his son and a stranger, without^he 
son’s knowledge, on the death of 
the stranger and his father, the son 
is remitted, 629, 30. 
on a sole corporation discontinuing 
and taking back an estate to him 
and his successors, a remitter to the j 
successors defeats mesne charges ! 
by the discontinucc, 6:51. i 

after recovery in a feigned action 
against tenant in tail, on his dis- 
seising the recoveror, and dying 
seised, his issue is remitted, 632. 
after disclaimer by the discontinucc 
in an action brought by the issue 
in tail, on entry the issue is re- 
mitted, 633, 4. 

so in case of disclaimer by the dis- 
seisor’s heir, in an action by the 
disseisee, 634, 5. 

on disseisee taking back an estate 
from the disseisor (not being by 
matter of estoppel) the disseisee, 
though of full age, is remitted, 

6:55, 6. 

where a remitter shall uc to one 
joint -tenant, and not.tq. his com- 
panion, 6:56, 7. 

KENT, / 

fee simple may be of, 10. 
can only be reserved to the lessor, 
douor, &c. 406. I 

a lease for years, how recovered, 124, 
126, 137, 8. 
when apportioned, ib. 


R EN T — continued. 

need not be reserved on a lease for 
life or years, 125, 6, 248, 9. 
where necessary under particular sta- 
tutes, 138. 

the division of rents, 325. 
rent- service, what, 326. 
distress incident to it of common 
right, 326, 7. 

may be reserve* without deed, 327, 8, 
reversion must be in the donor or 
lessor, ib. 

not so, before the statute of Quia 
E nipt ores, 328. 
rent charge, what, 328, 9. 
may be by reservation, ib. 
by indenture, or deed-poll, ib. 
grantee may distrain, or have a writ 
of annuity, 330. 
cannot have both, ib. 
of the election of his remedy, 331. 
can 6nly distrain on the heir of the 
grantor, ib. 

proviso, to restrain the bringing a 
writ of annuity is good, 331, 2. 
secus where the grantee has no other 
remedy, 3:52. 

remedy of executors of a tenant for 
life of a rent-charge, ib. 
grant, that the grantee shall distrain 
for a yearly sum, good as a rent- 
charge only, 333. 

extinguished by purchase of part of 
the land, 333, 4. 
exceptions to this rule, 336. 
rent-service may be apportioned, 334. 
rcnt-seck, what, 337. 
how created, ib. 

rent-service changed to a rent-seck 
by the lord’s grant of the rent, re- 
serving the fealty, 337, 8, 9. 
or of the fealty, reserving the rent, 
ib. 

that a man may distrain for a rcnt- 
seck, 339. 

grant of a rent reserved or a lease 
for life, is rcnt-seck, 340. 
reversion pusses not by the grant of 
a rent, ib. 

or purchase of the tenancy by lord 
paramount, the mesne is entitled 
to the surplusage rent, as a rent- 
seck, 342. 

for which he may distrain, ib. 
of the remedies for a rcnt-seck, 342, 
343,4.34 6. 

grantee of, has no remedy without 
attornment, 345, 6. 

REPLEVIN, 

what it is, 347. 

RESCOUS, 

what it is, 347. 

REVERSION, 

definition of the word, 34. 
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SEIGNORY, 

wliat benefits the lord derives from 
his scignory, 247. 

SEISIN, 

includes attornment, 326. 553. 
SOCAGE, 

description of the tenure in, 232. 
described by divers names, 2 33. 
why so called, 234, 5. 
whence derived, 237. 
escuagc certain is socage, 236. 
a holding of land to pay a certain 
rent for castle-guard, is socage, 
237. 

who shall be guardian to an infant 
tenant in socage, 238, 9. 
wliat. rights such guardian has, if>. 
whether the father may appoint a 
guardian by testament, 240. 
at. wliat age ail infant tenant in socage 
may have an action of account 
against his guardian, ih. , 
or against one who occupies the lands 
as guardian in socage, 241, 2. 
STATUTES, 

use. of the preamble of an act, 49. 
title of an act not a parcel of it, 49, 50. 
in restraint of the common law, how 
taken, 65. 

where the general words of a statute 
shall or shall not extend to copy- 
hold lands, 171 . 

statute in the affirmative does not 
take awav a former law or custom, 
208. 

king not bound by a statute, unless 
expressly named, 221, 259. 
except in special cases, 259. 

STATUTES CITED, 

9 H. 3, Magna Cliarta, 

e. 2, relief, 205, 226. 
c. 3, wards, 220, 226. 
c. 6, disparaged marriages, 
222 . * 
c. 7, dower, 98. 
c. 14, amercements, 184. 

c. 33, , 67. 

14 H. 3, stat. Hibcrniae. Parceners, 
349. 

20 H. 3. c. 2, stat. Merton. Meaning 
of the word blada , 154. 
c. 6, of wards, and their 
marriage, 218, 20, 23. 
of the word purr, 221. 
ravishment of ward, 
451. 

c. 17, word parent es, 221. 
c. 19, legitimation, 448. 

52 H. 3. c. 3, of Marlcbridge. Dis- 
tress, 508. 


STATUTES CITED— continued. 

52 II. 3. c. 6, of relief, 227. 

c. 23, capias in action of ac- 
count, 518. 
c. 38, disseisin, 478. 

53 H. 3. c. 23, waste, mb. 

3 E. 1, Westm. 1, e. 22. Wardship, 
216, 223. 
c. 34, aids, 205. 
c. 35, of the word liberi, 221. 
c. 38, limitation, 285. 

6 E. 1. c. 1, Gloucester. Writ of en- 
try founded oil dis- 
seisin, (in, 651. 
c. 3, collateral warranty, 85, 
121,638, 650. 

c. 5, waste, 77, 82, 114, 148. 
c. 7, writ of entry in casu 
proviso , 50 7. 

c. 1 1, tenant for years, 123. 

11 E. 1, Acton Iturncll. 11 mg ages 

devisable, 282. 

13 E. 1 , stat. Westm. 2. e. 1 , dedonis 
conditio nulilms , 9, io, 
47,55,67,73, 81, 471, 
172, 223, 285, 283, 
327, 328, 450, 466, 
578, 582, 586, 587, 
649. 

e. 3, recovery by default 
* against tenant for 

life, 47, 506, 620. 
c. 4, writ of quod ei deforccai, 
6 23. 

e. 1 1, bailiffs, 451. 

capias in action of ac- 
count, 518. 

c. 18, digit, 11 , 395, 396, 
518, 6:»9. 

de merca tori bus , 1 1 , 

640. 

c. 22, of ward, 223, 5. 
c. 24, original writs, 149. 
c. 25, assise, 450, 584. 
c. 32, partition, 376. 
c. 45, scire facias, 518. 

18 E. 1, quia emptores terrnrum , 21, 
34, 210, 258. 

de modo levandi fines , 450, 
454, 466, 475. 

21 E. 1. st. 1, jury, It. 

27 E. 1, artic . super chartas , c. 11. 84. 

28 E. 1, of relief, 244. 

9 E. 2. st. 1, articul. cleri , c. 1. 79. 

17 E. 2, de prerigalivti regis, 285. 
c. 1, wardship, 9, 192. 

* 4 c. 3/ primer seisin, 277, 8. 
c. 8, limitation, 293. 
Vemplars, 259. 
manner of doing homage, 
196, 159, 

25 E». 3. c. 1, de natis ultra mare , 45. 

of the words ancestor 
and infants, 221. 
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STATUTES CITED— continued. 

%ly E, 3. c. 1?, aids, 205. 

c. 17, capius in debt, 518. 

27 E. 3. c. 1, praemunire , 3ii. 

c. 9, execution, 640. 

31 E.3. (Mb administration, 313. 
34 15.3. c. 16, non-claim, 122 , 174, 5. 
45 E. 3, of nifoa ctedua , 7. 

5 K. 2. c. 7, forcible entry, 468. 

c. 8, forcible entry, 12. 

6 R. 2. c. 6, appeal of rape, 27, 43. 

45. 451. 

9 R. 2. c. 3, error, 75, 76, 121. 

15 tt. 2. c. 2, forcible entry, 12. 

16 R. 2. c. 5, praemunire , 311. 

17 R. 2. c, 6, pledges, 185. 

2 H. 5. st. 2. c. 3, jury, 11. 

8 H . 6. e. 9, forcible entry, 12, 468. 
It tt. 6. c. 4, uses, 515. 

15 H. 6. c. 4, pledges, 185. 

18 H. 6. art. 58. homage, 202. 

39 H. 6. c. 2, wardship, 216. 

I R. 3. c. 1, extent, 614. 

411.7. c. 17, uses, 231. 

C. 24, lines, 32, 121, 137, 

446, 450, 455, 456, 
458, 475, 491. 

II H.7. c. 20, warranty, 121. 

19 H. 7. e. 15, uses, 245, 288. 

21 11. 8. c. ft, administration, 27. 

c. 15, falsifying recoveries, 
by lessee far years, 
123. 

23 H. 8. c. 8, recognizances, 610. 
c. 15, costs, 185. 

26 H. 8. c. 13, forfeiture, treason, 10, 

72. 

27 II. 8. c. 1 , wills, 245. 

c. 10, uses, 11,20,174,187, 
231, 288, 494. 
jointures, 63, 1 13, 15, 
116 , 222 . 

c. 16, inrolments, 190. 

bargain and sale, 546. 
29 H. 8. c. 20, election of bishops, 
479. 

31 11.8. c. 1, joint-tenants, 376, 394. 

32 & 34 H. 8, of wills, 227. 

32 H. 8. c. 1, devises, 283. 

c. 2, limitation, 205. 628. 
c. 7, tithes, 1 1. 
c. 28, leases by tenant in 
tail, 116, 135, 138, 
577, 582. 

c. 31, recoveries suffered by 
* tenant for life, 120. 
c. 32, joiht-tenttiAs, 376. 
c. 33, descents, 438, 458. 
c. 34, conditions, 79, 568. 
c. 36, leases by tenant in 
tail, 582. 

c. 38, marriage, 62, 87. 

33 H. 8. c. 39, debtors to the crown, 

73, 

34 II. 8. c. 20, recoveries, 74, 577. 


STATUTES CITED— continued. 

1 E. 6. c. 2, dower, treason, 11$. 

bishopries, 479. 

5 & 6 E. 6. c. 10. 87. 

c. 11, dower, treason, 
11.3. 

1 Mary, 1st pt. c. 5, limitation, 285. 
1 Eliz. c. 19 . leases by ecclesiastical 
persons, 135. 

5 Eliz. c. 1, pardon, 311. 

13 Eliz. c. 10, leases by ecclesiasti- 

cal corporations, 134. 
138. 

14 Eliz, c. 8, feigned recoveries suf- 

fered by tenant for 
life, 83. 120. 

c. 11, leases of tenements 
in cities, 135. 601. 
c. 20, leases by ecclesiasti- 
cal persons, 601. 

1 Ja<;, 1. c.3, leases by ecclesiasti- 
cal persons, 135. 
c. 25, 87, 

3 Jac. 1. c. 4, Roman Catholics, 87. 

4 Jac. 1. c.3, costs, 185. 

$1 Jac. 1. c. 16, limitations, 467. 

SURVIVORSHIP, 

between joint-tenants, 367. 
is not, of lands holdc n in coparce- 
nary, it*. 

how it may be, of an office, 367, 8. 
of chattels real and personal, 368. 
cannot be, of a tenancy at will, ih. 
may be of a debt or duly, 368, 9. 


T. 

TATL. — See Estate TaiU 

TENANT ior LIFE, 

when dispunishable for waste, 8. 

TENANTS in COMMON, 

tenancy in common described, 378, 
379, 80, 81- 

of chattels personal, 381. 392, 3. 
the ‘leotfce of the moiety of lauds, 
holds in common with the feoffor, 

382- 

two several lessees for life of joint- 
tenants, arc tenants in cbmiuoii, 
il>. 

one of two joint lessees for life 
giants all his estate to a stranger, 
the grantee and other lessee are 
tenants in common, 382, 3. 
one of two joint-tenants in fee grants 
his estate for life, the lessee for life 
dies, the two joint-tenants are now 
tenants in common, 381. 
where a man may be tenant in com- 
mon with himself and another, 3»5. 
where tenants in common may lie by 
.prescription, 388. 
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TENANTS is COMMON— continued. 
where tenants in common shall join 
in action, or sever, 388 to 39#. 
what partition between tenants in 
common is good, 392. 
what actions one tenant in common 
may have against his companion, 
393, 4. 

TENEMENT, 

what may pass by the word, 11, 12. 

TENURES, 

cannot be newly created in fee 
simple, except by the king,* 247. 
lands may be holdcn by homage an* 
cestrel, and esc n age. or other 
knight's service, 270. 

TREES, 

are parcel of the freehold, 7. 
lease for years of a manor except 
the trees, they remain jtorcel of 
the manor, 8. 
who has an interest in, ib. 
when they pass in a feoffment or 
lease, 8, 9. • 

TRESPASS, 

in what cases a person having autho- 
rity to enter on another’s land shall 
be a trespasser ah initio or not, 1 02. 
tenant shall not have trespass against 
liis lord for a wrong! ul distress, 
607, 8. 

IJ, 

USES, 

within the equity of the stat. tie don is 
condUionalibus , 10. 
are hereditaments, 11. 
how reputed before the stat. 27 H. 0. 
c. 10, 187. 

transferred to the possession by stat. 

27 H. 8. c. 10, 11. 
words of limitation, necessary in con- 
veyances to uses, 20, 21. 
where a feoffment is made to the use 
of a last will, in whom \he use 
shall he said to repose in the in- 
terim, 494* 

UTENSILS, 

meaning and extent of the word, 168. 

V. 

VARIANCE, 

where a writ shall abate in conse- 
quence of a variance between it 
and the declaration, 149. 

VERDICT, 

jury nmy give a general verdict, if 
tin y will take on them the know- 
ledge of the law, 422, 3. 


VERGE, TENANT by, 
description of, 188. 
origin of the ceremony of the verge, 
188, 9. 

how and to whom surrender by the 
verge is made, 189. 

VICARAGE, 

description of a vicarage, 597. 

VILLENAGE, and VILLEIN, 
description of, 286, 7. 
derivation of the word, 287. 
freeman may hold in villcnagc, ib . 
and does not thereby become a vil- 
lein, 287, 8. 

the lord entitled to the villein's lands, 
ib, 

a villein may l>e by birth, or confes- 
sion in a court of record, 289. 298. 
lord's right to the villein’s goods, de- 
feasible, in case of neglect to 
seise, &c., 290, 1. 

• secus in case of the king, 292. 
wlmt a sufficient service or entry by 
the lord, %9\, 2. 

how the lord may claim a reversion 
or remainder belonging to his vil- 
lein, 293. 

what things of the villein the lord 
cannot have, 294. 

how the lord shall claim the villciu’sr 
advowson, 294, 5. 

villeins regardant and in gross, 295 
to 298. 

issue of a villein by a free woman, 
villeins, 299, 300. 
aliter i) con verso, ib, 
consequences of a marriage of a vil- 
lein and a free woman, and H con- 
verso, 300. 

what actions a villein or nief may 
have, and against, whom, 302, 3, 4. 
his rights as executor, 303, 4. 
that in actions by the villein his lord 
may save himself by pro testation, ib. 
the lord may not maim his villein, 
306, 6. 

how far the villein is protected by 
the law against his lord, 306. 
how the lord should plead in disability 
of the person of his villein, 307. 
the lord may serve his villein if he 
becomes a secular chaplain, 316, 7* 
bnt not if a monk, ib. 
in vvliat way a villein might be en- 
franchised, Si’) to 322. 


wager of Ca w, 

docs not lie for rent reserved on land, 
* 124. 

WAR. — Sfee Presentment. 

.descent cast in time of war does not 
toll entry, 467. 
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W AR— continued, 

a man may justify making bulwarks 
on another’s lauds in time of war. 
447. 

lessee for years or life dispunishable 
for waste committed by enemies, 
ib. 

or if they break open a common 
gaol, gaoler not liable for an es- 
cape, ib, 

tenant by elegit not privileged to 
bold over, if interrupted in taking 
the profits of the land, 457, o. 

"WARD. — See Marriage. 

donor of estate tail, holding of the 
king in capite In chivalry, shall 
have the wardship of the heir of 
the donee, 56. 

where the tenant in tail has the mesne 
rev' sion, the lord shall not have 
the ardship of the lands, 58. 
where the father is tenant by ihe 
curtesy, the son shall not be in 
ward during the life of the father, 
8b. 

wardship, incident to knight service, 

21 5 . 

why given, ib. 

the heir within age, if made a knight, 
is no longer in ward, ib. u 
wardship of female heirs, how long 
it continues, 214. 216. 
the lord loses his wardship, by a dis- 
paraged marriage, 220. 
and the next friend of the heir may 
enter upon the lands of the ward, 
221 , 2 . 

in wlmt cases the lord shall or shall 
not have the wardship of a son or 
daughter during the life of the 
father, 228/ 9. 

where the tenant makes a feoffment 
in fee to his own use, and dies 
seised' of the use, the lord shall 
have a writ of wardship, if the 
heir be within age, 231. 
whether the wardship of the body 
may be granted without deed, 2.32. 
executor of guardian in chivalry shall 
have the wardship during the non- 
age of the tenant, 242. 
not so, the executor of guardian in 
socage, ib. 

WARRANTY, 

the several kinds of wdiTAntics, 637, 
638. 

nature and effect of, 9b. 
of warranty that commences by dis- 
seisin, 638, et seq. 

made by guardian in chivalry or so- 
cage, 640. 

by father, joint- tenaut with his 'sou, 
640, 1. | 


WARR A NT Y— continued. 

upon a feoffment to harretors or ex- 
tortioners, whereby the tenant 
waives the possession, 642. 
where the warranty and disseisin arc 
simultaneous, 642, 3. 
the description of a lineal warranty, 
and why so called, 643. 
effect of, 644. 

diversity between lineal and .colla- 
teral warranty, as to their nature, 
644, 3, 6. 

diversity between lineal and colla- 
teral warranty, as to their effect, 
647, et seq. 

lineal warranty bars the right, of a 
fee simple, but not of estate tail 
without assets, a collateral war- 
ranty is a bar to both without as- 
sets, 649, 50. 

of jenaut in tail’s middle son, a col- 
lateral warranty, and bar to the 
eldest, ib. 

secusj as to the youngest son, ib. 
of the uncle of issue in tail to the 
diseontinuee, a collateral war- 
ranty, and bar, 647, 8. 
of the eldest coparcener in tail, a 
bar to the youngest, as to her own 
moiety, 648. 

of tenant in tail’s wife, to his discon- 
tinuee, a collateral warranty, and 
bar to the issue, 650, 1. 
secuSy where husband and w 7 if’e were 
tenants in special tail, 651, 2. 
on gift to the eldest son, remainder 
to the other sons, the warranty of 
the eldest U collateral, and a bar 
to the others, 652, 3. 

«c in case of a gift in tail male to 
ti eldest son, who dies leaving a 
daughter, 653. 

on gift in tail to a person, and to 
issue male, remainder to his issue 
female, the donee's warranty, on 
discontinuing the tail, is lineal, and 
no bar, 654. 

but the soil’s warranty to the dis- 
continuee is collateral, and a bar 
to the daughter, ib. 
gift in tail to the eldest son, remain- 
der to the second, Ac. on condition 
that if the eldest alien with war- 
ranty, Ac. then to remain to the 
sccoiul son, is void, 654, 5, 6. 
of tenant by the curtesy, a bar to 
the heir at the common law, 657. 
so of tenant in dower, 658. 
secus, if the heir were within age at 
the fall of the warranty, ib. 
common law herein altered by stat. 

11 H. 7. c. 10, 659. 121, 2. 
construction of the statute of Glou- 
cester as to warranty, 659, 60, 1. 
in deed, by what words created, 661- 
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W A R R A NT Y — continued, 

must take effect in the life of the 
ancestor, ami he binding on him, 
ib , 

descends to the heir at common law, 
662. 

for term of life a temporary bar 
only, 663. 

the estate to which warranty was an- 
nexed being defeated, the warranty 
is also defeated, 666, 7, 8. 
so if the warrantor takes hack as 
large an estate as he had made, the 
warranty is defeated, 668. - 
where a less estate, the warranty is 
but suspended, 668, 9. 
the warranting ancestor being at- 
tainted, the warranty is deter- 
mined, 669, 70. 

how warranty may he defeated by 
matter in deed, 671. 
how lineal warranty may be defeated, 
67 ‘2. 


WASTE, 

lessee for life, when punishable f^r, 

m. 

lessee pur outer vie , w ithout impeach- 
ment of waste, takes a larger 
estate, and is liable for waste, 
1 1 i 6. 

lessee for years, punishable for, 148. 
on lease for life to one, remainder 
for life to another, remainder in 
fee to a third, during the continu- 


W AST R— continued. 

ance of the mesne remainder an 
action of waste does not lie, 461. 
secusj in case of a mesne remainder 
for years, ib. 

and it lies after the death of rcniain- 
dcr-manfor life, 561, 2. 


WORDS, 

construction of the word “ heirs/* 
15, 16. 

of the copulative ef, 16. 
of the word parentes , 221. 

“ ancestor,** ib, 
purr, ib, 

WRIT, 

when an original writ shall he said 
ponding, 510. 

of cut in vitA , when it lay at common 
law, 506. 

of entry in ensu proviso , 507. 


WRIT or RIGHT, 

f what seisin necessary in a writ of\. 
right, 506. 

tender of the demy mark, when to 
he made, 525. » 

what corporations sole may have a 
writ of right, and what not, 598, 9. 


7 


Y. 


YEAR \ni> a DAY, 

in what cases this time is prescribed 
by law, 466. 476. 
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